


RESPONSIBILITY IN LAW AND MORALITY





Responsibility in Law 

and Morality

PETER CANE
Australian National University

OXFORD – PORTLAND OREGON

2002



Hart Publishing

Oxford and Portland, Oregon

Published in North America (US and Canada) by

Hart Publishing c/o

International Specialized Book Services

5804 NE Hassalo Street

Portland, Oregon

97213-3644

USA

Distributed in the Netherlands, Belgium and Luxembourg by

Intersentia, Churchillaan 108

B2900 Schoten

Antwerpen

Belgium

© Peter Cane 2002

The author has asserted his right under the Copyright, Designs 

and Patents Act 1988, to be identified as the author of this work

Hart Publishing is a specialist legal publisher based in Oxford, England. 

To order further copies of this book or to request a list of other 

publications please write to:

Hart Publishing, Salter’s Boatyard, Folly Bridge, 

Abingdon Road, Oxford OX1 4LB

Telephone: +44 (0)1865 245533 or Fax: +44 (0)1865 794882

e-mail: mail@hartpub.co.uk

WEBSITE: http//www.hartpub.co.uk

British Library Cataloguing in Publication Data

Data Available

ISBN 1–84113–321–3 (hardback)

Typeset by Hope Services (Abingdon) Ltd.

Printed and bound in Great Britain on acid-free paper by

Biddles Ltd, www.biddles.co.uk



In Honour and Loving Memory of 

Phyllis and Stanley





Preface

In The Anatomy of Tort Law (1997) I argued for an understanding of tort law in

terms of ideas and principles of personal responsibility. Referring to that book,

Simon Deakin and Basil Markesinis have written that, although the development

of liability insurance and vicarious liability means that individuals rarely pay tort

damages, “one still finds tort lawyers who are willing to justify most tort rules by

reference to rules of morality” (Tort Law, 4th edn. (Oxford, 1999), 6). In this

book, I explore in more detail the relationship between law and morality. In the

process I also reflect upon the relationship between legal reasoning and moral rea-

soning, and between philosophy and law as academic disciplines. While I discuss

the nature of vicarious liability and the impact of liability insurance on tort law

and the tort system, I simply assume that viewing tort law (as well as criminal law,

contract law, administrative law, and so on) in terms of personal responsibility is

a fruitful exercise, apt to reveal at least part of the truth about some very complex

legal and social institutions. I certainly reject the idea—implicit in the comment

of Deakin and Markesinis—that rules of law “regulating impersonal legal entities

or the possible liability of innocent absentees” are not of “moral” significance.

Readers must judge for themselves how well my initial assumption about the

moral nature of law survives the scepticism of Deakin and Markesinis.

This book could not and would not have been written without the time for

reading and reflection that my present post gives me. Equally important is the

intellectual stimulation afforded by the vibrant multi-disciplinary environment of

the Research School of Social Sciences at the ANU. I owe various other debts of

gratitude. Tony Honoré’s marvellous work on responsibility provided the initial

stimulus for my interest in the topic. He was also kind enough to read the entire

manuscript and to give me extensive and penetrating comments. I received great

help from Niki Lacey, Declan Roche and an anonymous referee, who all read

complete drafts and gave me the benefit of their wisdom. Declan was unfailingly

encouraging. Allan Beever, Tony Connolly, Jim Evans, Desmond Manderson and

Pete Morris read and commented perceptively on various chapters at various

stages; and Tony Connolly gave more of his time teaching me about philosophy

than I could decently have hoped for. I enjoyed and benefited much from stimu-

lating discussions with Claire Finkelstein, Leo Katz and (as ever) Jane Stapleton.

Andrew Ashworth helped me on several points of criminal law. I can only hope

that none of these friends will feel that they wasted their precious time attempt-

ing to set me straight, or that the results are any of their responsibility!

Peter Cane

Canberra, 10 January 2002
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1

Moral and Legal Responsibility

1.1 PROSPECTUS

1.1.1 Starting points and themes

LIKE “RIGHT”, “DUTY” and “property”, “responsibility” is a fundamental

legal concept, a basic building block of legal thought and reasoning. It is

even more abstract than these other concepts, and it tends to appear at a later

point in chains of legal reasoning than its more concrete companions. It is rarely

an “active ingredient” in legal rules—a notable exception being the problematic

idea of “assumption of responsibility” in tort law.1 Indeed, as a first reaction one

might be tempted to say that “responsibility” is not a legal concept at all.

“Liability” comes much more readily to the legal mind than “responsibility”.

But the two terms are certainly not synonymous. In tort law, for instance, a per-

son may be responsible for harm in the sense that they caused it by their negli-

gence, but be immune from liability for that harm. In many jurisdictions, judges

and witnesses enjoy immunity from tort liability for reasons having to do with

the functioning of the legal system as a whole.2 Just as importantly, a person

may incur legal liability even though they were not in any sense responsible for

the event that triggered the liability. Restitutionary liability of an innocent, pas-

sive recipient of a mistaken payment3 or beneficiary of a fraud4 is a good exam-

ple.5 There may, in brief, be both responsibility without legal liability, and legal

liability without responsibility. Responsibility is an important criterion of legal

liability, but not the sole criterion.6 Putting the point another way, liability is a

trigger of legal penalties and remedies, whereas personal responsibility is one

(but not the only) trigger of legal liability

On the other hand, it is true that “responsibility” is used much more com-

monly outside the law than in legal discourse to express ideas that underlie both

it and “liability”. Thus we tend to speak of “moral responsibility” and “legal lia-

bility”. I think we do this partly because “liability” refers primarily to formal,

institutionalised imposts, sanctions and penalties, which are characteristic of

1 See 6.5.1.1.
2 Cane (1996), 228–33. In some jurisdictions advocates, too, enjoy immunity from liability in

negligence: ibid., 233–7; but note Arthur J.S. Hall & Co v. Simons [2000] 3 WLR 543.
3 Virgo (1999), ch. 8; Burrows (1993), ch. 3.
4 Foskett v. McKeown [2000] 2 WLR 1299.
5 Criminal offences of possession provide other instances: Ashworth (1999), 111–12.
6 See further 2.6, 6.6.



law and legal systems but not of morality. “Responsibility”, by contrast, refers

to the human conduct and the consequences thereof that trigger such responses.

This difference of usage does not, however, indicate that ideas of responsibility

are less important in law than in morality.

“Responsibility” is a term that is used in many different senses, and it is no part

of my project to stipulate how it should be used. This book offers an account of

responsibility from a distinctively legal point of view. As a result, my basic concern

is with a conception of responsibility that is bound up with (but distinct from) the

idea of exposure to sanctions. This is a book about law, not a work of philosophy.

Although it does not provide a detailed account of any particular area of the law,

or of the law of any particular jurisdiction, the book is about particular areas of

the law (those in which the idea of responsibility plays an important part), and

about the law of actual legal systems. It is not about law and legal systems in gen-

eral, or about “the idea of law”, or even about “the idea of legal responsibility”.

My decision to write the book was partly provoked by two casual observations

and a conviction. One observation was that philosophers interested in concepts,

such as responsibility, that play an important part in practical reasoning7 in both

law and morality (and which I shall refer to as “complex” concepts),8 pay sur-

prisingly little attention to the legal “version” of such concepts.9 This is, perhaps,

a result of the artificiality of the boundaries between academic disciplines. But it

also reflects, I think, a certain view about law that seems to me to be implicit10 in

much philosophical analysis of complex concepts. To people who take this view,

law and legal concepts often seem artificial and contrived, the product of political

power and unprincipled compromise between opposing ethical positions, con-

sisting of arbitrary rules designed to solve “practical” problems such as problems

of proof. By contrast, “morality” is seen as “natural” and, at its best, the product

of calm, rational and principled reflection on the nature of the world and of the

place of human beings in it. According to this account, morality is in some sense

prior to and independent of social practices in general, and of legal practices in

particular. Whereas law is necessarily a social phenomenon, a matter of conven-

tion and practice, morality is ultimately non-conventional and critical, providing

ultimate standards for the ethical assessment of law and other social practices.11

Joel Feinberg puts the point well when he speaks, in relation to responsibility, of:

“a stubborn feeling . . . even after legal responsibility has been decided that there is still

a problem . . . left over: namely, is the defendant really responsible (as opposed to

‘responsible in law’) for the harm?”12

2 Moral and Legal Responsibility

7 i.e. reasoning about what to do and how to behave.
8 Very many legal concepts are complex. An example of a non-complex legal concept is “tort”.
9 An exception is Wertheimer (1996), esp chs. 2 and 5.

10 And sometimes explicit. See, for instance, the discussion of the views of Lewis in 2.5. Witness
Nagel’s much-quoted statement that strict liability “may have its legal uses but seems irrational as
a moral position”: Nagel (1979), 31; and the statement of Velasquez cited in 2.3 at n. 55.

11 Coady (1991), 375; Sumner (1987), 90–1 (speaking of moral rights).
12 Feinberg (1970), 30 (original emphasis). Feinberg goes on to cast doubt on the value of this way

of thinking about responsibility. This attitude is not exclusive to philosophers. Consider, for



In this view, moral propositions can be “true” in a way that propositions of law

cannot; and moral responsibility can be “real” in a way that legal responsibility

cannot. 

The second observation was that many theorists who call themselves “legal

philosophers”, and who are interested in complex concepts, tend to address

their work to, and to engage the concerns of, philosophers rather than lawyers.

They seek, first and foremost, to make contributions to debates in social, moral

and political philosophy, not to debates about law, legal policy and legal prac-

tice. Their analyses often start with ideas found in philosophical literature that

is, to a greater or lesser extent, unconcerned with and unaware of law; and their

main aim is to interpret legal practices using “philosophical” ideas and modes

of analysis. Some of the more abstract theorising about corrective justice in tort

law provides a good example of this technique. 

The conviction that provoked this book was that careful study of the legal

concept of responsibility and of the legal practices associated with it could tell

us a good deal not only about legal responsibility, but also about responsibility

more generally. The idea is that by starting with a body of legal materials and

with the legal version of the complex concept of responsibility, we can add to

and enrich analyses of responsibility that more or less ignore the law. As I will

argue in due course, this is because law possesses institutional resources that

enable it to supplement extra-legal responsibility norms and practices, to influ-

ence thinking about responsibility outside the law, and to provide a way of man-

aging, if not resolving, extra-legal disagreements about responsibility.

The analysis in this book has three main underlying strands that will, to some

extent, be intertwined. One is concerned with the nature of law and “morality”

respectively, and with the relationship between them. I do not mean this to be

as ambitious as it sounds. I will not attempt to analyse the concept of law, or of

a legal system, or of morality; and I will not attempt to give a thorough account

of the relationship between them, or of their respective purposes and functions.

But I do need to mark out two “normative domains”—that of law and that of

morality—in order to be able to explore certain comparisons and contrasts

between the versions of responsibility associated with each. The distinction

between law and morality will also enable some comparisons and contrasts to

be drawn between “moral reasoning” and “legal reasoning” as techniques for

generating normative conclusions about responsibility. 

The second strand is more substantive: what can we learn about responsibil-

ity more generally by analysing legal responsibility in particular? The analysis I

offer of legal responsibility will be based on, and will elaborate, two related

arguments. The first is that legal responsibility can fruitfully be understood as a

set of social practices serving a number of social functions. The second argu-

ment is that legal responsibility is relational in the sense that it is concerned not

Moral and Legal Responsibility 3

instance, the view that “[o]ne of the major distinctions between criminal law and other methods of
constraining people’s behaviour is that a criminal conviction often conveys a message of moral as
well as legal censure”: Arenella (1989), 61.



only with the position of individuals whose conduct attracts responsibility, but

also with the impact of that conduct on other individuals and on society more

generally. By contrast, much philosophical analysis of responsibility focuses on

agents at the expense of “victims” and of society.

The reason for this concentration on agents provides the third underlying

strand of my analysis. A common argument in the philosophical literature is

that the essence of responsibility is to be found in what it means to be a human

agent and to have free will. According to this approach, responsibility is a 

function or aspect of human agency and free will; and a proper understanding

of responsibility requires a “naturalistic” or “quasi-scientific” account of “the

facts” about human agency and freedom. There is disagreement amongst

philosophers about what freedom means, about whether human beings are free

in the relevant sense, and about the relevance of freedom to responsibility. The

importance of this is that on one view, if human behaviour is unfree in the sense

of “causally determined”, humans “are not responsible” for their behaviour.

Nevertheless, both in law and “morality” we regularly hold people responsible,

and treat people in certain ways on the basis of our judgments of responsibility.

Our responsibility practices have developed, and thrive, independently of “the

truth” about human freedom. In this book, I am not concerned with whether a

naturalistic account of responsibility is possible; or, if it is, with what the

“truth” is about responsibility. My concern is with responsibility practices and

with the concepts and ideas of responsibility on which they are based—in other

words, with “conventional” responsibility.

Of course, those who believe that a naturalistic account of responsibility is

possible, and that some naturalistic account is true, would argue that responsi-

bility practices that conflict with the truth about responsibility (which, to adopt

and adapt Rorty’s phrase, do not “mirror nature”)13 should be abandoned.

Because my concern is with responsibility practices that have developed inde-

pendently of “the truth” about human freedom, I will not consider whether the

moral and legal responsibility practices I examine and seek to illuminate are

consistent with the natural truth about responsibility (whatever that might be).

1.1.2 The structure of the book

The structure of the book reflects its starting point in the project of seeking a

better understanding of the relationship between legal and moral responsibility

and between legal reasoning and moral reasoning. The analysis throughout is

informed by seven recommendations for helpful ways of thinking about respon-

sibility that are set out in chapter 9 by way of a summary of the main arguments

of the book. In the spirit of these recommendations, chapter 2 deals with tax-

onomies of responsibility ideas, taking as its point of departure H L A Hart’s

4 Moral and Legal Responsibility

13 Rorty (1979).



well-known catalogue of responsibility concepts. This chapter introduces two

distinctions that are central to my analysis . One contrasts historic responsibil-

ity with prospective responsibility, identifying the former with the issue of

“what it means to be responsible” and the latter with the issue of “what our

responsibilities are”. The other distinction introduced in chapter 2 is between

three different paradigms of legal responsibility—the civil law paradigm, the

criminal law paradigm and the public law paradigm. The distinction between

the first two paradigms plays a particularly significant role in the discussion of

responsibility and culpability in chapter 3.

The main issues tackled in chapter 3 are the relationship between responsi-

bility and luck, the importance of outcomes (as opposed to conduct) as a ground

of responsibility, and the moral status of negligence-based and strict legal lia-

bility in light of the emphasis on choice in many philosophical accounts of

responsibility. Chapter 4 deals with causation. There are large philosophical lit-

eratures on both causation and responsibility, but less has been written that

directly addresses the relationship between the two concepts. This is the focus

of discussion in chapter 4.

The main topic of chapter 5 is a discussion of corporate responsibility against

the background of philosophical accounts of the relationship between person-

ality and responsibility. The analysis of grounds and bounds of responsibility in

chapter 6 rests on the idea, first introduced in chapter 2, that a full account of

responsibility requires analysis not only of what it means to be responsible, but

also of what our responsibilities are. In other words, responsibility practices are

concerned not only with allocating the costs of harm on an historic basis, but

also with distributing risks of harm.

Chapter 7 explores various ways in which rules and principles of responsibil-

ity are used as resources to achieve practical objectives other than their straight-

forward application and enforcement. In particular, the chapter deals with

settlement of civil claims and criminal prosecutions, selective enforcement of

criminal law, and the impact of liability insurance on principles of legal respon-

sibility. Chapter 8 examines the third of the three paradigms of responsibility

introduced in chapter 2—the public law paradigm. The basic argument is that

the distinctiveness of this paradigm resides in the answer it gives to the question

of what our responsibilities are rather than to the question of what it means to

be responsible. In terms of the relationship between moral and legal responsi-

bility, the discussion explores the relevance of concepts of responsibility in pub-

lic law to the philosophical debate about the distinction between public and

private morality. 

The present chapter lays the groundwork for the detailed examination in later

chapters of various aspects of responsibility. I will first mark out the respective

domains of “law” and “morality” in terms of their institutional landscape.

Secondly, I will argue that by virtue of its institutional characteristics, law

makes a distinctive contribution to our responsibility practices; and that, for

this reason, it deserves careful attention in its own right, and should not be

Moral and Legal Responsibility 5



viewed as a distorted reflection of morality. Thirdly, I will explore some com-

parisons and contrasts between “legal reasoning” and “moral reasoning”. 

1.2 THE INSTITUTIONS OF LAW AND MORALITY

1.2.1 Law

The contrast between law and morality is deeply embedded in our thinking about

responsibility. Neither of the contrasted concepts is straightforward, and the

nature and content of both are contested.14 For my purposes, however, it is not

necessary to become involved in debates about such matters because my main

concern is with responsibility understood as a set of social practices. Whatever

view is taken about the value of positivism as a theory of law, no-one has any dif-

ficulty identifying the law of the state in which they live15 as a set of social prac-

tices because the “domain of law”16 is thick with formal institutions of three

broad types: law-making institutions, law-applying institutions, and law-

enforcement institutions.17 There are two archetypal law-making institutions:

legislatures and courts. Courts are also the archetypal institutions for applying

general laws to particular cases. An important aspect of law-application is law-

interpretation. Law-enforcement (which also involves law-application and law-

interpretation) is primarily the province of “police” (understood in a very broad

functional sense) and of courts (similarly understood).18 In terms of responsibil-

6 Moral and Legal Responsibility

14 For a useful survey of approaches to the definition of “moral” and “morality” see Wallace and
Walker (1970). The seminal jurisprudential discussion of the nature of morality is Hart (1961),
167–80.

15 Although the discussion in this book focuses on law in this formal sense, much of the analysis
could also be applied to less central instances of “law”.

16 The word “domain” is not ideal for describing the relationship between law and morality
because it carries a general suggestion of separation and differentiation. It is important to note,
therefore, that I use it only to bring out the significance of institutions. I certainly do not want to
suggest that in terms of their subject matter, law and morality inhabit different domains. There may
be some topics on which the one speaks and the other is silent, or vice versa; but there are very many
topics on which both have something to say. And, of course, when both speak, they may or may not
say the same thing. In terms of substance and subject matter, it may be helpful to picture our nor-
mative life in terms of a tapestry in which law, morality and so on, are intricately interwoven. So I
use the imagery of domains in relation to institutional landscape, and of a tapestry in relation to the
content of various normative systems.

17 This is more true of “municipal” law than of international law. The main focus of this book is
on municipal law, but I say a little about international law in 2.4.1.

18 Courts, not “police”, are the archetypal law-appliers because their interpretations of the law
have an authority lacking in interpretations by police. On the other hand, police can typically exer-
cise discretion in deciding whether and when to enforce the law. Such discretion to enforce the law
selectively may be seen as conferring de facto law-making power. For instance, by limiting prosecu-
tions for strict liability offences to cases of serious fault, environmental authorities may effectively
change the nature of the offences in question (see Hawkins (1984), 161–2; Hutter (1988), 115–17;
Hutter (1997), 9; the phenomenon is discussed in 7.3). Again, by the use of “extra-statutory tax con-
cessions”, revenue authorities can effectively modify the statutory rules of tax liability. In short,
legal institutions typically exercise a complex mix of the three basic legal functions.



ity, law-making institutions make rules and enunciate principles about what our

responsibilities are and about when we are responsible. Law-applying institutions

bring those rules and principles to bear on concrete cases, in the process inter-

preting the rules and principles and resolving disputes about what our responsi-

bilities are and about when we are responsible. Law-enforcement institutions

apply various coercive techniques to maximise the incidence of “responsible

behaviour” and to penalise and repair adverse consequences of “irresponsible

behaviour”.19

There is another very important sense in which law is highly institutionalised.

Legal rules and principles are extensively documented. Legal literature falls into

two broad categories which can be referred to as “legislation” and “common

law” respectively.20 Common law literature consists essentially of the reasons

for decisions given by “superior” and, in particular, appellate courts. The analy-

sis in this book is based on the legal literature of what might be called “Anglian”

legal systems—that is, legal systems the conceptual structure of which is derived

from that of English law. Legal literature provides us with a large amount of

valuable source material for analysing legal responsibility that is lacking in the

case of moral responsibility.

The two categories of legal literature I have identified—legislation and 

common law—reflect different methods of law-making which might be called

“law-making through legislation” and “law-making through adjudication”

respectively. The latter, as its name implies, is incidental to law-application and

law-interpretation by courts.21 Putting the point crudely, the legal legitimacy of

legislation depends primarily on compliance with a complex set of rules gov-

erning the identity of the legislator and the procedures of law-making, and only

secondarily on the content of the law. The content of legislation can affect its

legal legitimacy to the extent that courts have the power to test that content for

consistency with “superior” rules of law such as may be contained in a consti-

tution or bill of rights. But the basic position is that while courts have the power

Moral and Legal Responsibility 7

19 For further explanation of the ideas of “when we are responsible”, “responsible behaviour”
and of “what our responsibilities are” see 2.1.2.1.

20 The sense in which I am using the term “common law”—to refer to a body of legal literature—
is closely related to another meaning of the term that refers to the judge-made law which is embod-
ied in the documentary common law. “Common law” is used in at least two other senses: to refer to
legal systems based on English law, in contrast to “civil law” legal systems based on Roman law;
and in contrast to “equity”. This last distinction is the product of a bifurcation in the English court
system that no longer exists. However, the distinction between common law and equity is still con-
ceptually important in English law and in many legal systems derived from English law.

21 Judges make law in two senses: the enunciation of rules and principles, which have never been
enunciated before, to cover situations with which the (written) law has not previously dealt; and the
alteration of previously enunciated rules to cover situations formerly covered by the previously
enunciated rule or principle. Typically, judicial law-making (in contrast to legislative rule-making)
has retrospective effect. This principle should be distinguished from the so-called “declaratory
theory” of judicial law-making which says that judges do not create or change the common law but
only discover law that is, and in some sense always was, “out there” (Cane (2001) ). Rejection of this
absurd declaratory theory does not detract from the undoubted importance of historical continuity
in the common law: Postema (1986), esp ch. 1.



to interpret and apply legislation, they do not have the power to disapply or

amend it. The source of the legitimacy of the content of legislation is essentially

political. In a democracy, the substance of legislation is a product of delibera-

tion, consultation and debate (as well as of bargaining and compromise) con-

ducted via the representative and participatory mechanisms loosely referred to

as “the political system”. The limited power of courts over the content of legis-

lation is reflected in the fact that the very words of legislation are authoritative

(or, in other words, the formulation of legislative provisions is canonical). The

canonical authority of legislation is designed partly to promote certainty and

stability in the law, and partly to limit the law-making power of unrepresenta-

tive, unelected and democratically unaccountable courts. 

By contrast, the legal legitimacy of judge-made law depends heavily on its

content and on the nature and quality of the reasoning used, and the reasons

given, to support and justify that content. As a result, and because judicial law-

making is typically incidental to the consideration of concrete cases, the terms

in which the rules and principles of the common law are expressed are not

canonical. Formulations of common law rules and principles are essentially pro-

visional and open to reconsideration and revision in the light of further experi-

ence and of changes in values and outlook.22 In this and other respects, judicial

reasoning about complex concepts, such as responsibility, bears noteworthy

similarities to “moral reasoning” about such concepts. I will explore this point

in more detail in 1.4. 

The importance of judicial reasoning to assessment of the legal legitimacy of

the common law deserves to be emphasised. The legal legitimacy of legislation

depends in no way on the reasoning supporting it—although, of course, it may

be crucial to its political legitimacy. This is an important reason why courts are

generally unwilling to have recourse to travaux preparatoires and records of

parliamentary debates in interpreting statutes. Such materials rarely speak with

a single voice. But more fundamentally, any force they might be given threatens

to undermine the canonical status of the ipsissima verba of the legislative text.

There are certain other features of the judicial law-making process that

deserve mention here. First, although debate, deliberation and consultation are

just as important a feature of law-making by adjudication as of law-making by

legislation, the participants in the adjudicative law-making process are predom-

inantly lawyers—judges, advocates and attorneys, and (indirectly) legal aca-

demics.23 The democratic credentials of the common law process are very weak,

to say the least. Secondly, just as the canonical form of legislation promotes 
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23 See Simpson (1973). For a normative theory of the role of academics as policy advisers see
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certainty and stability in the law, so the principle of stare decisis,24 the rules of

precedent,25 and judicial adherence to the values of coherence and consistency26

promote certainty, stability and predictability in the common law. These rules,

principles and values limit the provisionality of the common law. The features

that limit its provisionality also, to some extent, make up for its lack of democ-

ratic legitimacy.27 Another technique developed by courts for dealing with the

“democratic deficit” of the common law is appeal to “common sense” and the

values of the “ordinary” (or “reasonable”) person as a basis for legal norms.

This important feature of judicial reasoning is examined in more detail in 1.4.1.

Thirdly, even though the formulation of common law rules and principles is

provisional and open to reconsideration and revision, nevertheless, the rules and

principles are authoritative until they are revised by a court with the power to

do so. By contrast, very many people recognise no external moral authority.

Furthermore, when a court is confronted with a dispute or question about the

meaning or application of a complex concept, the court must usually28 make an

authoritative decision to resolve the dispute or answer the question. By contrast,

moral disputes can sometimes be left unresolved, and moral questions can often

be left unanswered. This is one of the reasons why the legal versions of complex

concepts are often thought “inferior” in some sense to their moral counter-

parts.29 However, while we can sometimes leave moral issues unresolved, life

constantly presents us with the necessity of moral choice. Moreover, it is by no

means obvious that the quality of reasoning about complex concepts, and its

conclusions, will necessarily be lower if the reasoning has a practical point.

Indeed, reasoning that lacks a practical point (one might think) is likely to “miss

the point”. 

A major claim of this book is that because of the nature of the judicial law-

making process,30 and because most of the basic conceptual building blocks of

legal doctrine have been developed by courts, not by legislators, the literature of

the common law provides extremely valuable (and, perhaps, indispensable)

material for developing a thorough understanding of complex concepts such as

responsibility, both in their legal versions and more generally.31 Although legis-

lation is now quantitatively a much more important source of law than the

courts, the conceptual structure of much legislation is that of, or at least is

derived from, the common law. More importantly, the legislative law-making

process is not expected to conform to the rigorous standards of rationality and
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25 These rules establish the hierarchy of authority of judicial decisions within the court system.
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Postema (1986), ch. 1.
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28 Unless the dispute is beyond the court’s jurisdiction.
29 Feinberg (1970), 26.
30 Most notably because of the importance of the quality of judicial reasoning to the legitimacy
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reason-giving that apply in the judicial law-making process; and (consequently)

the reasoning that underpins legislative rule-making is not as well documented,

or as systematic and focused, as judicial reasoning in support of law making

through adjudication. Because of the way the legislative process works, it is

often notoriously difficult to ascertain the “purpose” of statutory provisions

from the diverse documentary products of that process. Because my main con-

cern in this book is with how people think and reason about responsibility in

legal and non-legal contexts, the literature of the common law provides a much

more fruitful basis for acquiring an understanding of legal concepts of respon-

sibility than does the literature of legislative processes.

Although the details of the common law may vary from one Anglian jurisdic-

tion to another, Anglian legal systems share a large body of basic concepts. The

analysis in this book is pitched at the level of common concepts, and on the

whole, differences from one jurisdiction to another in the detailed application

and outworking of those concepts are not relevant to the analysis and will not

be discussed. To the extent that the book has a jurisdictional focus, it is English.

But this is only for the purposes of illustration and exposition. Jeremy Waldron

draws distinctions between “general” and “special” jurisprudence, on the one

hand; and between “general” and “particular” jurisprudence, on the other.32

The first distinction refers to the difference between analysis of general concepts

such as “right”, “duty” or “property”, and analysis of “specific topics in law

such as tort liability”. The second distinction refers to the difference between

analysing ideas such as “law” and “legal system” without reference to any par-

ticular set of laws or any particular legal system, and analysing the legal institu-

tions of a particular jurisdiction. In terms of the first of these distinctions, this

book is a contribution to both general and special jurisprudence. Its broad topic

is responsibility, but the discussion of that concept involves reference to specific

legal topics. In terms of the second distinction, it is a contribution to particular

jurisprudence, at least in the sense that it focuses on a family of legal systems the

conceptual structure of which is based on English law.

1.2.2 Morality

From a sociological point of view, the moral domain may also be described as

highly institutionalised. Indeed, John Searle invented the term “institutional

facts” to describe social practices such as promising, and to account for their

normative content.33 More concretely, “institutional structures” such as fam-

ilies, schools, churches and interest groups play significant roles in establishing,

maintaining and reinforcing extra-legal norms (as they do in the case of legal

norms). Some of these institutions recognise individuals or bodies that perform
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functions essentially similar to those performed by state legal institutions. There

are religious courts, for instance, and many social groups have norm-making

and norm-enforcing mechanisms and (a more or less rudimentary)“norm-

literature”. Such norm-related activities may generate normative systems in

which concepts of“responsibility” play a part. On the other hand, from a norm-

ative perspective, the institutional aspect of the moral domain differs from that

of the legal domain in at least two related ways. First, many people recognise no

body or individual with the power to make moral norms.34 For many people,

there are no moral tribunals with power authoritatively to interpret and apply

moral norms, and no moral police with power to enforce moral norms. Breaches

of moral norms may be met by sanctions and moral obligations of repair, but

typically these are not meted out or administered by formal morality-enforcing

institutions.35 For many people, morality is a purely matter of values, unclouded

by claims of authority. Secondly, law and legal institutions of the four types dis-

cussed in 1.2.1 make a universal claim of legitimate authority over their subjects,

to which the authority-claims of all other normative institutions recognised by

those subjects are subordinate.36 Moreover, this claim to universal authority is

underwritten by the state’s claim to a monopoly of legitimate force.37 On the

basis of these two observations we can say that law is institutionally based in a

way and to an extent that morality is not. 

My purpose in making this point is not sociological or descriptive but analyt-

ical. I am not concerned to map the relative degree of institutionalisation of the

legal and the moral domains respectively. Instead, the contrast I want to draw

is between two “ideal-type” normative domains in both of which responsibility

norms play an important part, but one of which (law) is rich in the four types of

institutions I have discussed, while the other (morality) is essentially devoid of

such institutions. In other words, I will treat law and legal responsibility norms

as institutionally based, but morality and moral norms of responsibility, by 

contrast, as not institutionally based.38 The reason for drawing the distinc-

tion between law and morality in this stark way is this. While I assume that the
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34 In the law and economics literature, non-legal rules are called “norms”: e.g. Posner and
Rasmusen (1999). Hart’s view was that the idea of a “moral legislator” was a contradiction in terms
(Hart (1961), 175–8). This opinion was a corollary of his claim that the key to understanding “law”
lay in the union of primary and secondary rules; or, more precisely, in the addition of secondary
rules to primary rules. As a result, he drew a sharp distinction between law and morality, and gave
relatively little attention to the common law which, as I will argue later (see esp 1.4), bears import-
ant structural similarities to morality. Although common law rules can be created by deliberate act,
they are more like custom and conventional morality than like statutory legislation.

35 Hart apparently believed that whereas the internal point of view was a condition of the effi-
cacy of law, it was part of the definition of morality (Hart (1961), 179–80). Even if this is correct, it
does not follow that sanctions play no role in the moral domain.

36 Raz (1979), ch. 2.
37 Sumner (1987), 70–9.
38 For a similar approach see Sumner (1987), 87–90. To the extent that extra-legal normative sys-

tems possess institutions like those found in the legal domain, they can be treated as analogous to
law for the purposes of the analysis in this book.



project of subjecting human conduct to the governance of (responsibility-

generating) rules is shared by law and morality, one of the main aims of this

book is to explore implications of the fact that for the purposes of furthering this

project, law possesses institutional resources that morality lacks. This is not to

say that morality and moral institutions do not play a crucial role in furthering

the project, for they obviously do. But my aim is to focus on legal institutions

and on their distinctive contribution to the project. 

More particularly, I will argue that by reason of law’s institutional resources,

the legal “version” of responsibility has a richness of detail lacking in the moral

“version” of responsibility. Because law is underwritten by the coercive power

of the state, courts cannot leave disputes about responsibility (for instance)

unresolved. A refusal by a court to find for a claimant effectively involves a find-

ing for the person against whom the claim is made. And because moral sanctions

are typically non-physical (censure and disapproval) and are not backed by

institutionalised coercion in the way that legal sanctions are, there is much less

pressure in the moral sphere than in the legal system to provide determinate

answers to detailed questions about responsibility. The law does (and, indeed,

must) provide determinate answers to many detailed questions about responsi-

bility which may never explicitly arise outside the law or, which, if they do arise,

may never (have to) be given a determinate answer. Morality can afford to be

vague and indeterminate to an extent that law cannot. It is for this reason that

law can make a contribution to thinking and judgement about responsibility

outside the law as well as within it.39 Law possesses the institutional resources

needed to provide answers to many detailed questions about responsibility.

Such answers are, of course, subject to critical assessment. But if they are found

acceptable, they enrich our store of principles and practices of responsibility. 

1.3 THE RELATIONSHIP BETWEEN LAW AND MORALITY

It was argued in 1.1.1 that many accounts of the relationship between law and

morality (and between legal and moral responsibility) rest on the idea that moral-

ity is a source of ultimate values whereas law is purely conventional. This approach

may involve no more than treating moral judgments as having a “certain priority”

over law as “grounds for assessment” of human conduct in the structure of practi-

cal reasoning.40 On this basis, although law may be criticised in moral terms,

morality is not subject to criticism in legal terms. But Hart, for instance, seems to

go further when he contrasts law with morality by saying that “morality is some-

thing “there” to be recognised, not made by deliberate human choice”.41 This state-
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ment apparently attributes to morality an “objective” quality that law lacks. Philip

Pettit identifies three different notions of objectivity in ethics: semantic, ontologi-

cal and justificatory.42 To hold that morality is semantically objective is to believe

that moral statements report “how things are” according to the speaker’s “view of

things”.43 The ontological objectivist additionally believes that moral judgments

are like colour statements. Just as we see things as red because they are red, and not

vice-versa, so we judge things as being morally good or bad because they are

morally good or bad, and not vice-versa. Justificatory objectivism involves the 

further belief that there is a single set of values that everyone must use as grounds

for assessing human conduct. From the perspective of justificatory objectivism

about morality, there might seem little or no reason to concern oneself with legal

responsibility concepts and practices. The important thing is to decide what it

means to be morally responsible according to the set of values that is accepted as

the proper basis for moral judgment. To the extent that legal rules and principles

of responsibility coincided with morality, they could be viewed as a reflection and

reinforcement of it; and to the extent that they diverged from standards of moral

responsibility, they could be dismissed as immoral and unacceptable. This, I think,

captures a common approach to the relationship between law and morality.

For my purposes, a problem with this approach is that it views law and moral-

ity as totally separate normative domains that exist side-by-side but do not inter-

act with one another; and it implies that studying the law can teach us nothing

about responsibility concepts and practices outside the law. On the contrary, my

view (which is consistent with both semantic and ontological objectivity about

morality) is that morality and law are both parts of a rich tapestry44 of responsi-

bility (and other normative) practices, and that all parts of the “responsibility

tapestry” deserve and require careful attention if we are to make sense of the

whole. It is not helpful, it seems to me, to treat law as an autonomous normative

system, or to analyse the extra-legal meaning and use of complex normative con-

cepts, which are found both inside and outside the law, without referring to the

legal use of such concepts. Judges often assume that what they are doing in devel-

oping legal concepts is to bring into the law normative practices and under-

standings that already exist in society and outside the law.45 For this reason
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being made by a moral legislature. There is a world of difference between saying that morality is not
legislated and saying that it is “out there waiting to be discovered”.

42 Pettit (2001b).
43 Pettit (2001b), 236.
44 See n. 16 above.
45 Kaplow and Shavell argue that insofar as “social norms” (i.e. non-legal rules) are based on fac-

tors other than the well-being of individuals (the central concern of welfare economics) they provide
an unsuitable basis for legal “policy-making” (Kaplow and Shavell (2001)). In their view, academic
lawyers have an obligation to base their policy recommendations exclusively on welfarist considera-
tions. This requirement does not apply so strongly to judges, they say, because they have competing
role responsibilities (Kaplow and Shavell (2001), 1306–19). The authors provide no welfare-based 
criteria for choosing amongst competing rules (Kaplow and Shavell (2001), 988), no guide as to how
to identify social norms that do not promote welfare, and no indication of when judges are justified
in incorporating such norms into the law despite their failure to promote welfare.



alone, it seems worthwhile at least to allow of the possibility that legal concepts

may embody social practices and understandings that exist outside the law; and

that by studying legal concepts that have counterparts outside the law, we might

learn something about those extra-legal social practices, as well as something

about the law. In the process, of course, we must be alert to the possibility that

the nature and content of extra-legal normative concepts may change when they

are brought into the law. But this is no reason to ignore the law in seeking to

understand widely used normative concepts.

Viewing the relationship between law and morality as being symbiotic in this

way also opens up the possibility that just as we may appeal to morality to tell

us what the law ought to be, so we may appeal to the law as providing a pointer

to sound thinking in the moral sphere.46 For instance, many would argue that

by its rejection of capital punishment, English law takes a position superior to a

strong strand in its favour in “popular morality”. In other areas, too, some

might want to argue that the law is, in some respects at least, a “moral exem-

plar”. Anti-discrimination law and environmental law provide plausible exam-

ples. It is easy to think of instances when the law has been changed in response

to changes in “popular morality”. But equally, law can influence the way people

think in the moral sphere. In Hart’s words:

“legal enactments may set standards of honesty and humanity which ultimately alter

and raise the current morality; conversely, legal repression of practices thought

morally obligatory may, in the end, cause . . . their status as morality to be lost; yet,

very often, law loses such battles with ingrained morality, and the moral rule contin-

ues in full vigour side by side with laws which forbid what it enjoins.”47

A second problem with the “separatist” approach to the relationship between

law and morality is that it gives little or no weight to the fact of moral disagree-

ment. As Jeremy Waldron puts it, moral discourse is characterised by “differ-

ence, controversy and disagreement”.48 Difference of opinion is endemic to the

moral domain. If moral disagreements are deep and important, social conflict

may result if people are free to act in accordance with their own moral opinions.

One way of controlling such conflict is for the law to adopt a position on the

issue in question and to use its institutional power to enforce compliance with

that position.49 Of course, the law’s intervention does not resolve the moral dis-

agreement, and it may not eliminate social conflict.50 But in a democratic soci-

ety, even those who think that the law is morally wrong have a (moral) reason

(although, of course, not a conclusive reason) to respect and comply with it. By

virtue of its institutional resources, the law can ameliorate the potentially nega-

tive social effects of moral disagreement. 

14 Moral and Legal Responsibility

46 Similarly Raz (1982), 933–6.
47 Hart (1961), 177. See also Robinson and Darley (1997).
48 Waldron (2000), 43.
49 Honoré (1993). See also Raz (1979), 50–2.
50 Witness the instance of abortion law in the USA. Views about abortion are so polarised that

there seems little prospect of legally-driven accommodation.



This argument can be pushed a little further and stated more positively.

Productive and fulfilling social interaction is possible only within a framework

of agreed norms and behaviour. When people disagree (as they frequently do)

about the norms according to which social life ought to be conducted, law pro-

vides a mechanism for making and enforcing choices amongst competing views.

The contribution it can make to facilitating cooperative and productive social

life gives those whose views are not embodied in the law a reason to comply with

it regardless of the dissonance between what it requires and their own vision of

the ideal society. Even where there is widespread agreement in the moral

domain, law can, by reason of its institutional resources, provide valuable rein-

forcement to morality. In other words, law can be (and is) used to make up for

morality’s institutional poverty. In this way, the law can be what Braithwaite

calls a “moral educator”.51 The fact that the law may provide us with reasons

for action in these ways reinforces the point that we should not ignore the law

in seeking to understand complex concepts such as responsibility.

There is yet another respect in which law and morality are in symbiosis or, as

Honoré puts it, in which morality may be dependent on law. Sometimes we need

the law in order to identify the morally right thing to do.52 The reason is that

morality:

“has to be based on values that can be defended as worth pursuing. But these values

are so general that they do not by themselves determine how people should behave in

a given instance. We can seldom proceed by a process of deduction from the values to

the required behaviour”.53

For example, says Honoré, although members of a community have a moral

obligation to pay taxes, “apart from the law no one has a moral obligation to

pay any particular amount of tax”.54 The underlying point is that law possesses

institutional resources that morality lacks, and these enable it to answer detailed

questions about responsibility, for instance. 

To the extent that such answers are morally acceptable, they supplement and

become part of morality. To the extent that such an answer is itself contentious,

it can contribute to social stability and cooperation by providing an authorita-

tive guide to behaviour for those who disagree with the answer as for those who

agree with it.

1.4 MORAL REASONING AND LEGAL REASONING

The basic argument in 1.3 is that the relationship between law and morality is sym-

biotic. This is especially so in relation to complex concepts such as responsibility:
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moral ideas about responsibility are absorbed into the law, and the law influences

the way people think about responsibility in the moral domain. Because law is

highly institutionalised and morality is not, there are certain obvious differences

between the way legal and moral concepts of responsibility are developed.

Nevertheless, the argument in this section will be that when courts develop rules

and principles about responsibility, they are engaged in essentially the same reas-

oning processes as people use in the moral domain when developing rules and prin-

ciples about responsibility.

1.4.1 Practical and analytical reasoning

For the purposes of this book, “legal reasoning” refers primarily to judicial reas-

oning directed to the formulation of common law rules and principles. Law-

making is the prime function of appellate courts, whereas dispute resolution and

law application is the prime function of “trial” courts. In many Anglian juris-

dictions there are several levels of appellate courts. In the present context, the

legal reasoning of “final” appellate courts is of the most importance and inter-

est because such courts are least bound to give authoritative weight to decisions

of other courts and to their own earlier decisions; and, consequently, most at

liberty to base their law-making on arguments that they consider to be “the

best”, regardless of whether they can be found in the legal literature. In particu-

lar, final appellate courts are freer and more willing to appeal to “morality” in

relation to issues such as responsibility. However, the degree of constraint

imposed on lower-level appellate courts by the principles of stare decisis and the

rules of precedent should not be exaggerated. Except in rare cases, relevant

judicial reasoning exerts no more than a persuasive influence on any appellate

court, and it usually leaves ample room for consideration of arguments not

drawn from or developed in the existing “authoritative” legal literature.55

By “moral reasoning” I mean reasoning that takes place in the non-

institutionalised environment of the domain of morality. It is useful to distin-

guish between what we might call “practical moral reasoning” on the one hand,

and “analytical moral reasoning” on the other. By “practical reasoning” I mean

reasoning directed towards developing moral rules and principles to govern

one’s own and other people’s conduct.56 By “analytical reasoning” I refer to

analysis of moral rules, principles and practices. Analytical reasoning may be

concerned, for instance, with understanding how we use moral language and

how we understand moral concepts, both in general and in relation to particular

moral language and concepts. It may also be concerned with the nature of prac-

tical moral reasoning in general, and with the quality of particular examples of

moral reasoning—concerning responsibility, for instance. This distinction is
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important for my purposes because I want to suggest that insofar as legal reas-

oning appeals to morality as a source of legal rules and principles, it is in one way

analogous to analytical moral reasoning, and in another to practical moral reas-

oning. It is analogous to practical moral reasoning by virtue of the fact that in

laying down legal rules and principles judges are purporting to establish norms

for their own and other people’s behaviour. Judges, as well as citizens, are sub-

ject to the legal rules and principles they lay down. 

However, for reasons related to ideas of democracy and separation of pow-

ers, it is not an acceptable justification for any particular judge-made rule or

principle that the judge who made it thinks that it ought to be the law. This is

one reason why stare decisis and precedent are important constraints on judicial

law-making, and why ideas such as consistency and coherence play such an

important role in judicial reasoning.57 One way in which judges may attempt 

to justify their law-making is by reference to social practice and “community

values”. It is not unusual for judges to appeal to “commonsense morality”, or

“ordinary usage”, or what “the ordinary person” thinks and does, in order to

resolve normative controversies.58

In its emphasis on consistency and coherence, and in its appeal to community

values, judicial reasoning designed to justify particular legal rules and principles

bears notable similarities to philosophical analysis designed to provide an

account of moral concepts. Philosophers, too, often start with “commonsense”

assumptions and intuitions. For instance, Michael Bratman begins his well-

known book on intention59 by saying that “much of our understanding of our-

selves and others is rooted in a commonsense psychological framework”, and

the word “commonsense” is used liberally throughout the book to describe the

concepts Bratman is analysing. The philosophical technique of “reflective equi-

librium” involves working such intuitions, convictions and judgments about a

particular moral issue into a coherent analytical framework, discarding along

the way any that do not “fit”. At its best, legal reasoning by final appellate courts

about complex concepts seeks a reflective equilibrium.60

An important difference between judicial and philosophical use of the tech-

nique (apart from the fact that philosophers tend to use it more self-consciously

and rigorously) lies in the respective starting points. Courts have at their dis-

posal a large literature containing rules, principles and judgments that provide

raw materials for the equilibrium-seeking exercise. Because morality lacks an

equivalent literature, and because few philosophers take advantage of the legal

literature, the starting points for the philosophical equilibrium-seeking exercise

tend to be self-generated, a product of the theorist’s own observations and spec-

ulations. To the extent that any particular court is “bound” by precedents found

in the literature, it may not be free to discard rules, principles or judgments that
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cannot be fitted into a larger theoretical framework. But as I said earlier, the

strength of this constraint should not be overestimated. Anyway, final appellate

courts are typically free to discard any precedent they choose, and to follow the

equilibrium-seeking procedure in essentially the same way as philosophers do. 

Because the purpose of judicial law-making is different from the purpose of

conceptual analysis, appeals to commonsense and social practice serve different

purposes in the two contexts. In the context of judicial law-making the appeal

to social practice is in pursuit of normative legitimacy, whereas in the context of

conceptual analysis, it is in pursuit of epistemological validity. The assumption

underlying judicial appeals to common sense is that the law ought to embody

community values on matters such as responsibility; 61 whereas the assumption

underlying philosophical appeals to common sense62 is that widely-held ideas

about responsibility, for instance, are likely to contain more than a grain of

“truth” about the nature of responsibility. 

The notion of “commonsense” is problematic for several reasons.63 For one

thing, it is ambiguous. It may mean no more than “widely held” or “shared”. In

that case, the word is used to make an empirical claim for which the judge or

philosopher typically provides, and can provide, little or no support beyond

their own intuitions and observations.64 But “commonsense” is often also used

evaluatively as a term of approval; and its use may act as a conduit to transfer

that approval from the practice being analysed to the analysis itself, thus plac-

ing certain aspects of the analysis beyond debate, and begging questions about

the truth or the normative desirability of the analyst’s conclusions. Branding a

particular view of the world as being “commonsense” at least raises a presump-

tion that it is right and desirable. Unfortunately, the history of the human race

is littered with empirical and normative propositions that were common sense

to an earlier generation and nonsense to a later.65

A related problem with “commonsense” is that although, at a high level of

generality or abstraction, there might be wide agreement about the nature and

desirability of social practices, such as responsibility practices, there may be

much less agreement about the details of such practices. This insight is particu-

larly important for an understanding of common law concepts because they are

bred of more-or-less small-scale disputes about legal liability. The existence of

a dispute about the meaning of a normative legal concept proves that there is

some level of disagreement about the concept; and provided the disputants can

all make a “reasonable” argument in favour of the result they each desire, there

seems no reason to prefer one result to the other on the basis that one deserves
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the description “commonsense” while the other does not.66 However useful the

language of “commonsense” may be to philosophers, we should be very wary of

its use in legal contexts.

The analogy between judicial reasoning and practical moral reasoning is

explored by Thomas Perry. Perry argues that there are several criteria of “reas-

onable reflection” on matters of morality: that all relevant facts should be taken

into account; that our moral judgment should be made when we are in a psy-

chologically normal state; that our judgment should be disinterested, i.e. impar-

tial and universalisable; and that our arguments should be “sincere”—that is,

the ones that we consider to be the “correct” ones, and not just arguments that

allow us to reach the judgment “we want to defend”.67 These criteria he calls

“the procedural requirements of moral rationality”. Perry then suggests that

“the major criteria of good reflection and argumentation” for judicial reasoning

in cases in which the existing legal materials provide “no uniquely correct or

true decision” are “practically identical” to the criteria of sound moral reason-

ing.68 Cases of the sort Perry refers to are often called “hard cases”, in order to

distinguish them from “easy cases”, which can be straightforwardly resolved by

the application of an existing relevant rule of law to the facts of the case. In

terms of the earlier discussion, the resolution of hard cases involves law-making

through adjudication.

Cases can be hard for a number of reasons: because several intersecting or con-

flicting legal rules or principles are relevant to the facts of the case; because the

existing legal materials contain no rule or principle relevant to those facts; or

because, on reflection, existing relevant rules or principles seem no longer accept-

able either at all or without some modification. Situations requiring moral judg-

ment may, says Perry, present us with “hard” choices for similar reasons. In hard

cases, judges should make themselves aware of all relevant facts and legal prin-

ciples, they should be impartial and have no personal interest in the outcome;

and they should reach the decision which they sincerely believe to be correct.

Even so, argues Perry, as compared with individuals engaging in moral reason-

ing, judges deciding hard cases are less free to fashion new legal rules, and to

modify and reject existing ones, because of their role-responsibility to respond to

individual cases in ways that are consistent and coherent with the rest of the law,

and because of the undemocratic nature of judicial law-making. 

Perry’s aim in comparing legal and moral reasoning is to provide support for

an argument that if the procedure by which they were arrived at meets certain

criteria, substantive judgments about difficult normative issues are “rationally

justified” in a way that gives them a certain objectivity or validity. The success,

or otherwise, of this project is of no immediate concern. It is not part of my
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argument that moral and legal judgments about responsibility are “objectively”

valid in some sense. For my purposes, the interest of Perry’s analysis lies in its

suggestion that when judges engage directly in reasoning about normative issues

relevant to the resolution of individual cases in the legal domain, they undertake

essentially the same activity as people engaging in such reasoning in the moral

domain; and that “reasoning performances” (as Perry puts it) can be judged by

the same criteria in both domains. Of course, judgments about normative issues

in the legal domain are authoritative, in a way that judgments in the moral

domain are not, because they are underwritten by the coercive power of the

state. This, no doubt, makes it all the more important that the reasoning per-

formances of judges should satisfy the criteria of “good reflection and argu-

mentation”. But it does not, I think, weaken the analogy between normative

reasoning in the legal domain and normative reasoning in the moral domain.

Do the constraints on judicial freedom mentioned by Perry seriously weaken

the analogy? The three criteria of good argumentation suggested by Perry are

adequate information, impartiality69 and sincerity. The constraints on judicial

freedom arise from the demands of consistency and coherence, and from the

“democratic deficit” that afflicts judicial law-making. There is no obvious rea-

son why either of these constraints should affect the ability of judges to be ade-

quately informed or impartial. At first sight, however, sincerity may seem to

present more difficulty. What sincerity basically requires is that our judgments

should follow from what we sincerely believe to be the best arguments; and con-

versely, that we should not adopt what we think to be “second-best” arguments

for the sake of justifying some desired judgment. The requirements of consist-

ency and coherence need not impair sincerity in this sense because they are not

absolutes. The law never requires a judge to sacrifice “justice” on the altar of

consistency or coherence. Consistency and coherence are aspects of justice, but

they do not exhaust it.

Suppose the reason that a judge gives for making a particular judgment is not

that it is supported by what the judge considers to be the best arguments, but

rather that (according to the rules of precedent and stare decisis) the “authority”

of some earlier decision requires it; or because (considering the democratic

deficit under which courts labour) the judgment supported by best arguments is

beyond the law-making competence of the courts. In such cases, does the court

contravene the requirement of sincerity? Surely not. On the contrary, the court

sincerely acknowledges that it is not giving effect to what it considers to be the

best arguments.70 What these examples show is that certain values—notably

predictability and stability—are more important in the legal domain than in the

moral domain. There are, perhaps, three reasons for this. First, many conflicts
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and disagreements that can be left unresolved in the moral domain have to be

resolved once they enter the legal domain. Secondly, law is underwritten by the

coercive power of the state. Thirdly, the lack of law-making institutions in the

moral domain more or less rules out sudden changes in direction of the sort of

which courts are capable. These differences both reflect and are reflected in the

different institutional terrain of the two domains. 

In fact, I think that the institutional constraints under which courts labour do

create a problem of insincerity, but in a quite different sense from Perry’s. They

do not lead judges to use what they believe to be second-best arguments in order

to support judgments that they want to defend. Rather they often lead judges to

use second-best arguments to support judgments that they believe are actually

supported by the best arguments. As a result of fears that they will be thought

partial in their judgments, or that they will be accused of having trespassed into

the policy-making and law-making domain of the executive and the legislature,

judges (in jurisdictions such as England and Australia, at least) have tradition-

ally been rather coy about expressing the “moral” or “policy” arguments that

they believe best support their judgments, and have tended to fall back, when-

ever possible, on arguments from authority, and on the use of syllogistic reas-

oning using major premises derived from the legal literature. Indeed, it was only

in 1966 that the English House of Lords freed itself (in principle at least) from

the “obligation” to follow its own previous decisions. One result of this is that

discerning the substantive (as opposed to the authority-based) reasons for judic-

ial decisions often requires interpretation and speculation. For this reason, and

because law-making through adjudication is necessarily piecemeal and episodic,

“doctrinal analysis” of judicial decisions remains an enduringly important form

of academic endeavour, designed to produce the best possible account (in terms

of consistency and coherence) of the values underlying the rules and principles

of the common law.

We may conclude that the criteria of good legal reasoning and of good moral

reasoning about complex concepts are essentially similar in many respects.71 On

the other hand, judgments based on legal reasoning are authoritative in a way

that judgments based on moral reasoning are not. Moreover, judges may, to

some extent, be constrained by their institutional obligations to make decisions

that are supported by authority but not by what they consider to be the best argu-

ments independently of authority; and to support their decisions by authority-

based arguments when better substantive arguments are available. However, we

should not exaggerate the extent to which consistency, coherence, stability and

predictability are more important in law than in morality. In the first place, con-

sistency and coherence in normative reasoning are values of general applica-

tion—they are not peculiar to law.72 Secondly, the all-things-considered ideal of

moral reasoning that underlies much moral theorising (in which authority, habit,
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tradition, past practice, and the like, play no role) is more preached than prac-

tised. Many people place importance on tradition in morality, and some even

recognise moral authorities. Thirdly, the all-things-considered model gives an

impractical and unrealistic account of day-to-day normative decision-making.73

In real life, most aspects of the normative structure of our lives remain unexam-

ined except when extreme circumstances occur that call them into question.

Without a broad and thick normative bedrock, our moral lives would become

intolerably unstable, uncertain and unpredictable, and moral decision-making

would become inordinately time-consuming. For most people, most of the time,

most moral questions remain firmly closed. In this respect, law mirrors morality.

1.4.2 Context and levels of abstraction

An important difference between much philosophical analysis of complex con-

cepts on the one hand, and judicial reasoning on the other, is that the latter typ-

ically takes place in the context of a particular dispute between particular

parties, whereas the former is more or less acontextual and abstract. In relation

to responsibility, for instance, the question confronting a judge is never, what

do we mean by “responsibility”? or even, “what are our responsibilities”? but

rather “by what rule or principle should the dispute about responsibility, which

has arisen between these two parties, be resolved”? In order to answer that ques-

tion the judge must decide what are the respective responsibilities of the particu-

lar parties before the court in the particular circumstances of their dispute.

Judicial reasoning about moral concepts is typically contextualised and con-

crete. By contrast, much philosophical analysis purports to provide a general or

abstract account of a concept such as responsibility without reference to any

particular social group, any particular point in time, or any particular set of

human values or purposes.74 The temporal, human and social context of much

philosophical analysis is left more or less indeterminate.75 This characteristic of

philosophical analysis finds its most dramatic expression in the so-called

“thought experiment”. Thought experiments are the philosophical analogue of

controlled scientific laboratory experiments. They are hypothetical fact situa-

tions stripped of any extraneous features that might get in the way of or confuse

the analysis of the particular point the philosopher is seeking to establish. For

this reason, the situations imagined in thought experiments are often deliber-

ately bizarre and unreal; and like the economists’ assumption of perfect ration-

ality, this may raise questions about the validity, outside the precise frame of the

analysis itself, of any conclusions drawn by the analyst.76
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Marion Smiley argues that the acontextual and abstract quality of what she

calls “the modern concept of moral responsibility” is the result of looking for

our understanding of responsibility in naturalistic ideas of “human agency” and

“will” rather than in religious ideas of sin, or in social practices, such as allo-

cating praise and blame.77 The “modern” approach to responsibility is most

often traced back to the work of Immanuel Kant, and it has very influential con-

temporary followers not only amongst philosophers but also amongst legal the-

orists such as Ernest Weinrib.78 Their basic insight is that responsibility is not

something we ascribe or attribute to human beings but is, rather, intrinsic to,

and part of what we mean by, being a human agent with free will. Even if

responsibility is not part of the furniture of the universe, it is certainly part of

the constitution of human beings—a fundamental human characteristic, as it

were. We are responsible, and only responsible, for conduct that is a “free”

expression of our will. According to this account, responsibility is a matter of

fact, not of social construction. It is natural, not conventional. Understanding

responsibility, on this view, is an empirical, not an evaluative, exercise.

This concentration on agency and will as the source of responsibility creates

a number of theoretical problems which, if taken seriously, cast doubts on the

“rationality” of many, if not all, of our responsibility practices. One problem is

causal determinism. On the one hand, it might seem that if the universe is deter-

ministic, and everything we do is caused by some prior state of the world, we are

not “truly” responsible for anything we do because nothing we do is an expres-

sion of our “free” (i.e. undetermined) will. In a deterministic world, agents,

being deprived of “alternate possibilities”, would always be able to say, “I could

not have done otherwise”. On the other hand, if the world is not entirely deter-

ministic, and some of our conduct is uncaused and, in that sense, “random”, this

too might seem to undermine responsibility because uncaused events cannot be

an expression of our free will either. A large philosophical literature addresses

the problem of reconciling responsibility with the possibility that the universe is

or is not deterministic. It contains a wide variety of views about whether the

problem is soluble, and if so, in what way. Another problem for “modernists”

is group responsibility. If responsibility is an expression of individual free will,

it is hard to see how we can attribute responsibility to a group as opposed to

individuals in that group. A third problem concerns the scope of responsibility.

Some “modernists” argue that we can only be “truly” responsible for “inten-

tional” conduct79 because only such conduct is an expression of our free will.

Others see liability for negligence as compatible with the modern review of

responsibility.80 All modernists have more or less difficulty with the idea of

“moral” (i.e. “true” or “real”) responsibility without fault.
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In practice, however, worries about whether or not the universe is determin-

istic do not prevent us from holding ourselves and others “truly” responsible.

We do not attach to our practical judgments of responsibility a proviso about

the truth of determinism. In practice, too, the ideas of group responsibility and

responsibility without fault do not present insuperable problems either in law or

morals. I will deal with each of these points in greater detail later.81 There is a

psychological reason why the issues of free will and determinism do not con-

strain our moral and legal responsibility practices in the way modernists suggest

they should. Even if it were proved that the universe is deterministic, a psycho-

logical need82 to feel a certain degree of control over our surroundings and our

lives and not to surrender to fatalism would probably preserve our present

responsibility practices more or less intact.83 Because of the independence of our

responsibility practices from the truth about determinism, it is valuable to

examine and analyse those practices without reference to the problem of deter-

minism; and that is what I will do in this book. 

In contrast to the modernist approach to responsibility, my analysis is both

contextual and concrete. It is rooted in and based on a specific body of litera-

ture, and that literature is the product of an identified set of social practices.

These practices have an identifiable cultural and temporal context, and they

perform social functions the general identity of which is a matter of wide agree-

ment, even if the details are contested. Because one of the basic functions of our

legal practices is dispute resolution, the literature of the common law contains

myriad accounts of real-life fact situations. And because another of the basic

functions of legal practices is law-making, the literature of the common law

contains extensive discussion of concepts and principles (including responsibil-

ity) developed through reflection on real-life fact situations. Because they relate

to a specific, identified set of social practices, accounts of legal concepts, such as

responsibility, are often thought of as yielding “applied” rather than “pure”

theory. In one sense, this is obviously true. However, we should be wary of

claims to general validity made for analyses of complex concepts that are the

result of acontextual reflection. The concept of responsibility, for instance, is

used in various social contexts. It may be that there are some characteristics

common to all of these usages which, in that sense, might be called “acontex-

tual”. But in order to identify such common characteristics, it would first be nec-

essary to reflect on responsibility in its various contexts. And, of course, it is

only by contextual reflection on a concept such as responsibility that we could

identify context-specific usages and practices. 
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Context-specific (or “context-determinate”) reflection on responsibility is not

only helpful, but indeed essential to a proper understanding of our responsibil-

ity practices and their associated concepts and language. We should allow of the

possibility that the language of “responsibility” does not mark a homogeneous

practice and concept best illuminated by context-indeterminate reflection, but

rather that it marks a variegated and heterogeneous set of practices and con-

cepts which can only be fully understood by context-determinate analyses. In

this spirit, this book offers a context-specific analysis of the responsibility prac-

tices and concepts embedded in Anglian common law.

I am not suggesting that legal responsibility practices should be treated as in

some sense more central or typical than other responsibility practices. Rather I am

suggesting that responsibility might be a heterogeneous, context-specific practice

and concept; and that if this is indeed the case, context-specific study of legal

responsibility will enrich our understanding of responsibility more generally.

1.4.3 Deduction, induction and analogy

An important aim of both legal reasoning and moral reasoning is to develop

rules and principles that can serve as the premises of deductive arguments on the

basis of which individual cases can be dealt with in a consistent way. In the

moral domain, we often attempt to derive and justify rules and principles by

deduction from more abstract concepts such as equality, or liberty, or responsi-

bility. By contrast, common law rules and principles are much more likely to be

developed by induction than by deduction. Reasoning by analogy also plays a

large role in the legal domain. Whereas deductive reasoning proceeds from the

general to the particular, inductive reasoning proceeds from the particular to the

general, and analogical reasoning proceeds from the particular to the particular

by identifying similarities and differences.84 In the common law, analogical

reasoning is typically a prelude to deductive reasoning. The purpose of analo-

gies is to classify particular cases as falling under one rule or principle rather

than another.85

The emphasis in legal reasoning on individual cases—on the particular as

opposed to the general—is explicable by the fact that judicial law-making typic-

ally takes place as an adjunct to the resolution of disputes between individuals.

In the common law there is a constant tension between the desirability (for the

sake of consistency and predictability) of developing rules and principles by

extrapolation from individual cases, and the desirability of preserving flexibility

to deal with new and unexpected circumstances. The pressure not to generalise
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is reflected, for instance, in the principle that judicial rule-formulations should

not be treated as if they had the canonical authority of statutes; and in the warn-

ing that decisions on standard of care in the tort of negligence should not be

treated as creating duties of care.86 Judges tend to be wary of laying down rules

and principles that are wider than is necessary to resolve the dispute before the

court, for fear that the precedential force of the rule (whatever that may be)

might make it difficult or impossible for some other court to resolve some later

dispute, with unforeseen features, in the way that seems best independently of

precedent. Perhaps the absence of this institutional constraint on reasoning in

the moral sphere makes us more ready to derive rules by deduction from con-

cepts and principles that are even more abstract. It may be, too, that we are

attracted to very abstract principles and concepts in moral argumentation partly

because of a feeling that agreement is more likely at this level than at the level of

individual cases, and because we can often afford to leave concrete moral dis-

putes unresolved. In the legal domain, by contrast, disputes have to be resolved,

and lawyers perhaps think that people are more likely to be able to agree about

the right way of resolving a concrete dispute than about a general principle cov-

ering that and a range of other types of dispute. I am not arguing that induction

plays no part in moral reasoning, but only that it plays a larger role in legal than

in moral reasoning.

This feeling that people who disagree at the level of abstract principles may

nevertheless agree about how to deal with individual cases perhaps also partly

explains the prevalence of analogical reasoning in the common law.87

Agreement that case B falls under rule X may be more readily forthcoming if it

is agreed that case B is analogous in relevant respects to case A, and that case A

falls under rule X, than if it were simply argued, deductively, that case B falls

under rule X. Horizontal, analogical reasoning used as a prelude to deduction

may be a more effective way of determining the agreed scope of rules and prin-

ciples than vertical deductive reasoning on its own. 

Historically, the significant role played by analogical reasoning in the com-

mon law has formed the basis of claims that the common law is autonomous

and independent of other normative systems.88 A modern exponent of this view

is Charles Fried.89 His basic argument is that pure philosophical analysis of con-

cepts such as “rights” or “responsibility” operates at too high a level of abstrac-

tion to provide resources for the resolution of concrete disputes such as

regularly confront the courts. His contention is that reasoning by analogy is

needed to work out the detailed application of abstract normative concepts:

“The picture I have, then, is of philosophy proposing an elaborate structure of argu-

ments and considerations which descend from on high but stop some twenty feet

above the ground. It is the peculiar task of law to complete it so that it is seated firmly
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and concretely . . . The lofty philosophical edifice does not determine what the last

twenty feet are, yet if the legal foundation is to support the whole, then values and

ideals must constrain, limit, inform and inspire the foundation—but no more. The

law really is an independent, distinct part of the structure of value”.90

I agree with Fried that reasoning by analogy plays an essential part in work-

ing out how abstract “values and ideals” apply in concrete cases. Analogy, says

Fried, is “the application of . . . intuition where the manifold of particulars is too

extensive to allow our minds to work on it deductively”. Analogy “fills in the

gaps left by more general theory, gaps which must be filled because choices must

be made and actions taken”. However, I do not agree with his further conclu-

sion that the prevalence of analogy in legal reasoning renders law “a relatively

autonomous subject”.91 For one thing, reasoning by analogy is a much more

characteristic feature of judicial reasoning than of reasoning that precedes and

supports law-making by legislatures. 

This contrast between reasoning of courts and legislatures perhaps points to

the most fundamental reason why analogy is a characteristic feature of judicial

reasoning, namely that the prime function of courts is to settle concrete disputes,

not to make general rules. In other words, reasoning by analogy is characteris-

tic of “low-level” normative reasoning. This might lead us to expect that ana-

logy would play a larger part in practical than in analytical moral reasoning.

People who are confronted with the need to resolve concrete disputes and prob-

lems in the moral domain are more likely to resort to analogy than theorists con-

cerned with the grand architecture of morality, who have no responsibility to

apply moral rules and principles to concrete cases in a timely fashion. Reasoning

by analogy is likely to be a feature of everyday moral reasoning directed to the

resolution of concrete problems and disputes, just as it is a characteristic feature

of legal reasoning.

Even so, there is a practical reason why inductive reasoning and reasoning by

analogy can play a more prominent role in the legal domain than in either every-

day practical moral reasoning or in analytical moral reasoning. If reasoning by

induction and analogy is to be at all complex, and if it is to have any chance of

generating a coherent and consistent body of rules and judgments over time,

there must be a well-documented body of “precedents” with which analogies

can be drawn and against which the quality of rules derived by induction from

concrete cases can be tested. The average human mind lacks the powers of mem-

ory that would be needed for a complex system of inductive and analogical reas-

oning, without the support of a reasonably comprehensive and reliable set of

records of precedent judgments about concrete disputes. This would be true

even in a system in which all decisions were made by one and the same decision-

maker. It is all the more true in a system in which there are many decision-

makers, and which persists for a period longer than the professional lifetime of
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any one generation of decision-makers. By virtue of being a highly documented

system of reasoning, the common law possesses institutional resources for com-

plex normative reasoning by induction and analogy that are lacking in the moral

domain. 

Far from making the common law an autonomous normative domain, its

documentary character and its consequent capacity to support complex induc-

tive and analogical reasoning make it capable of supplementing moral reason-

ing by working out the detailed implications of general rules and principles, and

of abstract concepts. Just as the common law supplements legislation by inter-

preting and applying its general provisions in concrete cases, so the common law

can show how general moral principles that have been absorbed into the law

may apply in concrete cases. These detailed legal applications of moral prin-

ciples may in turn influence thinking in the moral domain. The written materi-

als of the common law provide a uniquely rich resource for studying the detailed

application of complex concepts. For this reason alone, the common law

deserves our close attention. Far from offering a distorted or tainted image 

of values and ideals developed in the moral domain, it may enable us to give 

concrete content and application to those values and ideals.

In sum, because of its focus on resolving disputes and its rich documentary

resources, the common law is an important net contributor to the normative life

of society, and an indispensable source of understanding about complex con-

cepts such as responsibility. More particularly, while responsibility in law is not

all there is to responsibility, no account of responsibility can be complete with-

out it. Legal institutions play an important role in developing and maintaining

society’s responsibility concepts and practices.

1.5 SUMMARY

The discussion in this chapter has primarily been concerned with the relation-

ships between law and morality and between moral and legal reasoning. It has

been based on an institutional account of the domains of law and morality. I

have argued that the relationship between law and morality (each being under-

stood in this institutional way) is symbiotic. I have suggested that essentially

similar criteria of sound reasoning about complex concepts apply in both the

moral and the legal domains. By virtue of its institutional resources, law makes

a distinctive and important contribution to the development of the rich tapestry

of our responsibility concepts and practices. Consequently, study of responsi-

bility in law is just as indispensable for a thorough understanding of responsi-

bility as is study of moral responsibility. By focusing on responsibility in law,

this book offers a contribution to our understanding of responsibility, full stop.
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2

The Nature and Functions 

of Responsibility

IN CHAPTER 1 it was argued that studying legal responsibility concepts and

practices can contribute to our understanding of responsibility more gener-

ally. In this chapter I begin the study of legal responsibility by considering some

general issues about the nature and functions of responsibility in law.

2.1 VARIETIES OF RESPONSIBILITY

2.1.1 Hart’s taxonomy

The most famous taxonomy of responsibility is that of Herbert Hart in

Punishment and Responsibility.1 Hart identifies five types of responsibility. Role

responsibility refers to two related notions of responsibility: one, as in “the man-

ager is responsible for making the players’ travel arrangements”; the other as in

“she is a responsible manager”, meaning something like “she takes her responsi-

bilities as manager seriously”. Causal responsibility can be attributed not only to

human beings but also to animals, events, and so on; in fact, to any causally effi-

cacious factor. Legal liability responsibility refers to responsibility-based condi-

tions of legal liability2—for instance, to pay compensation, or restitution, or to

be imprisoned or pay a fine. Moral liability responsibility is analogous to legal

liability responsibility, the differences between the two residing in the conditions

for incurring each respectively. Capacity responsibility refers to the minimum

mental and physical capacities a person must possess if they are to be properly

made the subject of attributions of moral or legal liability responsibility. Hart’s

view was that liability responsibility—“answering or rebutting accusations or

charges which, if established, carr[y] liability to punishment or blame or other

adverse treatment”3—is the “primary sense” of responsibility.

For my purposes, Hart’s account is unsatisfactory for several reasons. First,

his discussion of legal responsibility is primarily focused on criminal law. It

ignores both civil law (contract, tort, restitution, and so on) and public law

(administrative law in particular). Secondly, he does not integrate the notions of

1 Hart (1968), 211–30.
2 Not all conditions of legal liability are responsibility-based: see 1.1 and 2.6.
3 Hart (1968), 265.



role responsibility, causal responsibility and capacity responsibility into the dis-

cussion of legal liability responsibility and moral liability responsibility, or

explain the relationships between the various types of responsibility. From this

point of view, Kurt Baier’s account is better because he sets out to demonstrate

the part played by various notions of responsibility in a dynamic practice of

bringing people to account.4 For Baier, capacity (which he calls “account-

ability”) and role responsibility (which he calls “task responsibility”) are “pre-

suppositions” of liability; while “answerability” (which is a function of

accountability and failure to satisfy an “obligatory social requirement”) raises a

“presumption” of liability. “Culpability” is a “sufficient condition” of liability,

and is present when a person is answerable “without adequate excuse”.

However, from my point of view, Baier’s account suffers from being contextu-

ally indeterminate; and the practice he describes is hypothetical. A prime con-

tention of this book is that study of actual and contextually determinate

responsibility practices can contribute to our understanding of responsibility

generally.

A third problem with Hart’s account resides in his view that liability to incur

a sanction5 is the core sense of responsibility. Some writers6 reject this view and

find the essence of responsibility in the idea of having to answer for something,

or of giving an account. Nevertheless, for them, as for Hart, responsibility is

essentially backward-looking. The rejection of the centrality of sanctions seems

right. People may rightly take responsibility and be held responsible even if no

sanction will be incurred as a result.7 However, putting the emphasis on

accountability8 also seems to me unduly restrictive. For one thing, it suggests a

focus on bad outcomes; whereas a person can be responsible, and claim respon-

sibility, for good outcomes as well as bad. More importantly, the backward-

looking orientation of both sanctions and accountability tends to conceal the

importance, both within the law and elsewhere, of what I shall call “prospective

responsibility”. In Hart’s account, this finds its place in the idea of “role respon-

sibility”; but he views this as a derivative form of responsibility. This approach

ignores the fact that law is just as, if not more, concerned with telling us what

our responsibilities are, and with encouraging us to act responsibly, as with

holding us accountable and sanctioning us in case we do not fulfil our responsi-

bilities. On the other hand, I do not want to deny the role of sanctions in the law.

Indeed, I will argue later that the importance of sanctions in the legal domain

provides one reason why legal practices are a fruitful subject of study for the

analyst of responsibility.
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5 Hart is, of course, famous for his attack on Austin’s sanction-based theory of law: Hart (1961),

ch. 2. But sanctions play an important part in Hart’s theory of duty (Hacker (1973)), and in his
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6 e.g. Haydon (1978), 55; Honoré (1999), 125, n. 11.
7 Indeed, this is the force of the distinction between responsibility and liability. For instance, a

person may be responsible for harm but immune from liability to repair the harm.
8 In the sense of “answerability”, not in Baier’s sense of “capacity”.



The aim in the first part of this chapter (2.1) is to give a taxonomic account of

responsibility that can provide a more helpful framework for understanding

legal responsibility concepts and practices than is provided by Hart. Then (in 2.2

to 2.4) I examine several aspects of legal responsibility practices that are of

importance to understanding responsibility generally. The chapter ends (in 2.5

to 2.6) with discussion of the functions of law and legal responsibility practices.

2.1.2 The temporal element in responsibility

2.1.2.1 Historic and prospective responsibility

In a temporal sense, responsibility looks in two directions. Ideas such as

accountability, answerability and liability look backwards to conduct and

events in the past. They form the core of what I shall call “historic responsibil-

ity”. By contrast, the ideas of roles and tasks look to the future, and establish

obligations and duties9—“prospective responsibilities”, as I shall call them.

Accounts of legal responsibility tend to focus on historic responsibility at the

expense of prospective responsibility. In 2.1.2.2 it will be argued that prospec-

tive responsibility is just as important as historic responsibility to an under-

standing of responsibility in law; and that the law is as much concerned with

establishing prospective responsibilities (or as we might say, with telling us

“what our responsibilities are”) as with imposing historic responsibility. (I will

refer to rules and principles of historic responsibility in terms of “what it means

to be responsible”.) But first, it will be helpful to explore the nature of prospec-

tive responsibility a little more. 

Broadly, prospective responsibilities can be divided into two categories. Some

prospective responsibilities are directed to the production of good outcomes

(“productive” responsibilities) and others to the prevention of bad outcomes

(“preventive” responsibilities). The law imposes such responsibilities, for

instance, on employers in favour of employees, on trustees in favour of bene-

ficiaries, on doctors in favour of patients, and on regulatory bodies in favour of

the objects and beneficiaries of regulatory schemes. Such responsibilities are

often created by contract or agreement. Obligations to pay taxes can also be
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9 Roland Pennock distinguishes between responsibilities on the one hand, and duties or obliga-
tions on the other. He argues that the core sense of responsibility involves the exercise of “judgment
and discretion in the light of careful analysis and conscientious weighing of values”, and that this is,
in some contexts at least, inconsistent with the idea of a having duty or an obligation: Pennock
(1960), 8–9, 27. In law, the distinction between duty and discretion is very important; and narrowly
understood, duty and discretion cannot co-exist in the same person at the same time in respect of the
same subject matter. However, there is no such inconsistency between duty and responsibility in
either the historic or the prospective sense. A person under a legal duty has a prospective responsi-
bility to fulfil that duty, and can be held historically responsible for failure to do so. Of course, the
prospective responsibilities attaching to discretions are different from those attaching to duties. It is
also the case that in law, very few discretions are absolute. Most are surrounded, structured and
confined by a belt of legal duties and obligations.



seen as productive. To the extent that they may require those who bear them to

take positive steps to achieve good outcomes or to prevent bad ones, prospec-

tive responsibilities of this sort can lay the foundation for historic responsibility

for omission and what lawyers call “nonfeasance”. Productive and preventive

responsibilities play an important role in facilitating cooperative and value-

generating human activity. 

Prospective responsibilities of the second type are directed to the avoidance of

bad outcomes. These we might call “protective responsibilities”. The difference

between protective and preventive responsibilities can be explained by distin-

guishing between harming someone and failing to prevent a person being

harmed. Historic responsibility for harming is what lawyers call responsibility

for “misfeasance” as opposed to nonfeasance, for acts as opposed to omissions.

Protective obligations are directed against harming by misfeasance, whereas pre-

ventive obligations are directed against failing to prevent harm by nonfeasance.

The distinction between acts and omissions (although controversial) is deeply

embedded in both law and morality; and the incidence of legal protective respon-

sibilities is wider than that of productive and preventive responsibilities.10

Two points need to be made about the relationship between the concept of

prospective responsibility and Hart’s idea of role responsibility. First, although

Hart was prepared to extend the concept of a “role” to cover isolated “tasks”,

in two respects, it is still too narrow. On the one hand, there is some reason to

think that Hart’s idea of role responsibility was limited to productive responsi-

bilities, and that it did not extend to preventive, let alone protective, responsi-

bilities. Hart defines a “role” as involving duties “to provide for the welfare of

others or to advance . . . the aims and purposes of [an] organization”.11 But there

seems nothing wrong in describing as responsible a surf lifesaver who takes seri-

ously the job of preventing surfers from drowning; or a driver who takes seri-

ously the duty to take care to protect other road-users from harm by driving

carefully. The other respect in which Hart’s account is too narrow arises from

the fact that not all prospective responsibilities attach to roles or tasks.

Undertakings and agreements are another very important source of prospective

responsibilities; and there is no reason to deny the accolade “responsible” to a

person who takes their undertakings and agreements seriously. We may go even

further. All human activities can have prospective responsibilities attached to

them, whether or not we would think of them as involving the performance of

some particular “role” or “task”. Being a responsible person involves taking

seriously the prospective responsibilities, whatever they are, attaching to what-

ever activity one is engaged in at any particular time. 

The second (and related) point to be made about Hart’s account is that it is

very difficult to give the idea of a “role” any meaningful work to do.12 In much,
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11 Hart (1968), 212. Similarly, Baier gives as an example of a task responsibility an obligation to

promote the well-being of another: Biaer (1970), 104.
12 Haydon (1978).



if not all, of our conduct we can be said to be performing some role or other.

Hart attempted to solve this problem by defining a role as “a distinctive place or

office in a social organization”;13 but he offered no justification or reason for

restricting role responsibility to “social roles” that meet this description. The

idea of a “task” is even more difficult: how are we to define “task” so as not to

cover everything we do and every activity we engage in? Baier says that a person

“is not task-responsible for any and all of his actions, but only for certain spe-

cific tasks”.14 But he gives no criterion for identifying those tasks to which task

responsibility may attach. 

These problems led Haydon to suggest that the idea of being responsible

(which he called “responsibility as a virtue”) is not related to roles or tasks, but

connotes a particular desirable personal quality or “virtue” which is related to

the idea of giving an account.15 For Haydon, the responsible person is the per-

son who is “likely to be in a position to give a satisfactory account of his con-

duct” because he realises “that an account of his conduct can be appropriately

called for” and acts accordingly.16 However, I prefer not to explain prospective

responsibility in terms of accountability. Giving an account, whether or not it

may lead to the imposition of some sanction in case the account is unsatisfac-

tory, is a backward-looking and essentially negative process, whereas the idea

of being a responsible person is forward-looking and positive.17 The deficiency

in Hart’s analysis is not that it ties role responsibility to the future, but rather

that it associates the idea of future-looking responsibility with roles and tasks.

The concept of prospective responsibility has importance and value independ-

ently of accountability or liability to sanction. The law is as much concerned

with telling us how to behave as with holding us to account for the way we have

behaved.

In Hart’s view, the idea of being a “responsible person”18 requires reference

to role responsibility for its elucidation:19 a responsible person is someone who

takes their role-responsibilities seriously. We should not conclude from this,

however, that the accolade “responsible” should be reserved for what has been

dubbed “high-quality compliance with norms—thoughtful compliance oriented

toward achieving the objective of the norm or meeting one’s obligations to

others rather than toward avoidance of blame or superficial conformity”.20 The

law does not aspire to generate the sort of virtuous behaviour describable as

“high-quality compliance with norms”. The law’s ethic of responsibility is an
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16 Haydon (1978), 55. 
17 Mark Bovens captures this idea in his distinction between “passive” and “active” responsibil-

ity: Bovens (1998), 26–38. Passive responsibility involves being held responsible, whereas active
responsibility involves taking responsibility.

18 Haydon’s “responsibility as virtue” and Bovens’s “active responsibility”.
19 Hart (1968), 213.
20 Heimer and Staffen (1998), 6.



ethic of obligation, not of aspiration; of acceptable behaviour, not virtuous or

supererogatory behaviour.21 The person who “goes the extra mile” may be

more responsible and virtuous than the person who fulfils their obligations and

no more.22 But both are responsible people. Nor does it follow from the fact that

the law is concerned only with minimum standards of acceptable behaviour that

responsibility in law cannot be a matter of degree.23 Just as a standard of con-

duct can be exceeded by degrees, so it is possible to fall short of a minimum

standard of conduct by degrees. In the law, different degrees of responsibility

are sometimes marked by the existence of different “heads of liability”. In crim-

inal law, for instance, the offences of murder and manslaughter represent dif-

ferent degrees of responsibility for homicide. Defences—especially partial

defences, such as “diminished responsibility”24—can also be used to mark

degrees of responsibility. Equally importantly, judgments about degrees of

responsibility find expression in the type and severity of the sanction imposed.

For instance, degree of responsibility is relevant to the sentencing of criminals,25

and to the “apportionment of damages” between parties who share responsibil-

ity for harm.26

2.1.2.2 The importance of prospective responsibilities in law

Accounts of legal responsibility tend to focus much more on historic responsi-

bility than on prospective responsibility. This is partly a result of emphasis on

the activities of law-applying and law-enforcing institutions at the expense of

the activities of law-making institutions, and on the resolution of disputes and

conflict at the expense of prevention of disputes and the facilitation of coopera-

tive and productive behaviour. By contrast, my contention is that the idea of

prospective responsibilities is just as important as that of historic responsibility

to an understanding of legal responsibility. It is true that the idea of responsi-

bility does not provide a complete conceptual apparatus for analysing the law’s

productive, preventive and protective functions. We also need concepts such as

rights and powers. For instance, legally recognised property rights and con-

tracting powers provide an essential framework for the operation of competi-

tive markets and the generation of wealth; and regulatory powers are central to
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21 In some philosophical usage, morality, too, is identified with “obligation” as opposed, for
instance, to supererogation: Williams (1985), ch. 10; Taylor (1995). I take no stand on this issue—
remember that I have defined morality in institutional, not substantive, terms. While the law does
not encourage supererogatory behaviour, it does aim not to discourage it. So while it does not
impose a general duty to rescue, it does, for instance, allow rescuers to recover compensation for
harm suffered as a result of the negligence of the person who created the need for rescue; and in some
contexts, it allows rescuers to claim the costs of rescue. See Cane (1996), 224–7.

22 On the other hand, we would not say that a person “has a responsibility” to go the extra mile.
23 Pace Bovens (1998), 33.
24 Ashworth (1999), 288–92.
25 One reason why mandatory sentences are controversial is that they deprive courts of the abil-

ity to discriminate on the basis of degree of departure from the law’s demands.
26 Trindade and Cane (1999), 756–8; see further 5.10.7.



the law’s preventive and protective roles. But we should not conclude from this

that as a form of legal responsibility, prospective responsibility plays second fid-

dle to historic responsibility. In fact, there is an important sense in which his-

toric legal responsibility is parasitic on and subsidiary to prospective legal

responsibility. Historic responsibility enforces, reinforces and underwrites

prospective responsibility. Historic responsibility is not an end in itself, but only

a means to the various ends the law seeks to further by creating and imposing

prospective responsibilities. Historic responsibility, we might say, is the patho-

logical form of legal responsibility.

I do not mean by saying this to deny the backward-looking orientation of his-

toric responsibility. In other words, I do not mean that historic responsibility is

not a matter of desert, or that it is purely concerned with encouraging certain

sorts of behaviour in the future and of discouraging certain other sorts. But pre-

vention is better than cure, and fulfilment of prospective legal responsibilities is

more to be desired than punishment of nonfulfilment, or repair of its con-

sequences. A well-functioning and successful legal system is one in which non-

compliance with prospective responsibilities, and hence occasions for the

imposition of historic responsibility, are minimised. Historic responsibility

finds its role and meaning only in responding to nonfulfilment of prospective

responsibilities; and in this sense, it is subsidiary and parasitic. Of course, impo-

sition of historic responsibility may play a role in maximising compliance with

prospective responsibilities. “Deterrence” is generally recognised to be an

important function of the imposition of historic responsibility. But in a well-

functioning legal system, most people will comply with their prospective

responsibilities most of the time regardless of the possibility of imposition of

historic responsibility for non-compliance.27

2.1.2.3 Causal responsibility and capacity responsibility

The discussion so far has dealt with the temporal aspect of Hart’s categories of

role responsibility and liability responsibility (both legal and moral). In Hart’s

account, a minimum level of mental and physical capacity is a precondition of

historic responsibility. Lack of capacity immunises a person from historic

responsibility. It does not follow from the fact that a person would be immune

from historic responsibility for failing to fulfil a prospective responsibility that

they are not subject to the prospective responsibility. However, in practical

terms, capacity responsibility looks in both temporal directions, at least in rela-

tion to people whose lack of capacity is a continuing state rather than a

momentary or temporary perturbation. The relevant capacity is the capacity to

be guided by rules;28 and the immunity from historic responsibility is a corollary
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prising, therefore, that he gave sanctions so central a place in his account of responsibility.

28 Baier (1970), 103–4.



of lack of this forward-looking capacity. The relationship between capacity and

responsibility is discussed in more detail in 3.2.3.

The temporal orientation of causal responsibility is complex. Causal respon-

sibility is not a precondition of all forms of historic legal responsibility. In the

legal context, the main role of causation is to trace a link between conduct and

outcomes (4.1.3). Historic legal responsibility may attach to conduct as such

regardless of its outcome. But when responsibility for harm is in issue (as it very

often is in legal contexts), causal responsibility is typically29 a precondition of

historic responsibility. Causation may also have a forward-looking orientation,

telling us how to achieve desired outcomes and to avoid bad outcomes—pro-

viding us with “recipes” for success in what we want or are obliged to do.30 In

one sense, this forward-looking aspect of causation is of great legal importance

because the prime function of the law is to encourage fulfilment of productive,

preventive and protective responsibilities. For this purpose, knowledge and

understanding of causal processes is essential. However, the law does not

reward people for success in fulfilling their prospective responsibilities, while it

does penalise people for failing to fulfil their prospective responsibilities, and it

imposes obligations to repair bad outcomes of such failure. As a result, legal

concepts of causation are primarily concerned with the link between conduct

and past bad outcomes, not between conduct and future good outcomes. The

relationship between causation and responsibility is discussed in chapter 4.

2.1.2.4 Reactive responsibility

Brent Fisse finds a different temporal aspect of responsibility in the idea of

“reactive fault”, which he developed in the context of corporate criminal

responsibility.31 Fisse defines reactive fault as:

“a corporation’s fault in failing to undertake satisfactory preventive or corrective 

measures in response to the commission of the actus reus of an offense by personnel

acting on behalf of the organization”.32

The idea of reactive fault “extends the timeframe” of the responsibility

inquiry. If a corporation could be shown to have committed the actus reus of an

offence, proof of the appropriate mens rea, either in relation to the commission

of the actus reus or in relation to the corporation’s unsatisfactory preventive and

corrective response to its commission of the actus reus, would justify a convic-

tion for the offence. For Fisse, the concept of reactive fault has two main attrac-

tions. First, it “allows blameworthy corporate intentionality to be flushed out

more easily than is possible when the inquiry is confined to corporate policy at

or before the time of the actus reus”.33 This is because, according to Fisse, it is
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often easier to establish mens rea in relation to the way a corporation reacts to

harm it has caused than in relation to the causing of the harm. Secondly, when

backed by judicial power to order a corporation that has committed the actus

reus of an offence to take specific preventive action in the future (in addition to

action to “correct” harm already caused), it can encourage the development of

new and more effective harm-prevention procedures and technologies.34

In terms of traditional notions of criminal responsibility, reactive fault is a

doubly radical concept. First, it would allow an accused to be convicted of an

offence even though the relevant mens rea was not contemporaneous with the

relevant actus reus. It is true that courts have applied the principle of contempor-

aneity flexibly;35 but even so, there must be real doubt as to whether it would be

satisfied in the typical sort of case Fisse has in mind. Secondly, it would allow an

accused to be convicted of an offence even though the relevant mens rea did not

relate to the relevant actus reus, and regardless of whether the conduct to which

the mens rea related constituted the actus reus of any offence. Furthermore, by

contemplating judicial power to order corporations to take positive action to

prevent further harm in the future, Fisse’s reactive fault regime challenges the

law’s traditional libertarian reluctance to go beyond penalising wrongful harm-

causing, repairing the harm done, and either prohibiting or merely discouraging

the repetition of harmful conduct. The fact that breach of such an order could

attract criminal liability also challenges the law’s traditional dislike (based on the

presumption of innocence) of preventive criminal sanctions.

Under another version of reactive fault,36 a party whose corrective or repara-

tive response to their commission of the actus reus of an offence was “satisfac-

tory” would be immune from criminal liability for that offence (although they

might still be civilly liable for harm resulting from the offence). But a party

guilty of reactive fault could be convicted of the relevant offence only if it could

be proved that the accused had the mens rea of that offence at the relevant time

and in relation to the actus reus of that offence. In certain respects, this version

of reactive fault is less radical than Fisse’s; but in another respect, it is more rev-

olutionary. It allows a person’s “satisfactory” response to their commission of

an actus reus to immunise them from liability for that crime. Typically the law

penalises bad behaviour. It does not offer rewards for good behaviour. This ver-

sion of reactive fault also makes a person’s “unsatisfactory” response to their

crime “a more important determinant of penalty” than the crime itself. These

two radical features signal an important difference in the institutional frame-

work within which their respective proponents contemplate the two versions of

reactive fault operating. Fisse’s version seems designed to operate within the

framework of traditional criminal law and criminal process. The truly radical

features of Fisse’s regime are substantive and doctrinal, not institutional. 

By contrast, the other version is designed to be part of a “restorative justice”
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process of dealing with criminal offenders. A central feature of restorative just-

ice lies in its attempt to replace punishment and retribution with more positive

and forward-looking techniques for dealing with crime, focused both on

empowering victims and reducing the risk of repeat offending. Thus, the radical

features of the “restorative” version of reactive fault are procedural and institu-

tional rather than doctrinal. Fisse’s scheme entails a redefinition of criminal

responsibility, whereas the restorative scheme offers new ways of dealing with

people who are criminally responsible in orthodox terms.

In policy terms there is nothing especially radical in the idea of legal respon-

sibility for the way a person reacts in the face of potential legal liability. Judicial

power to make orders for costs and to award pre-judgment interest can be used

to discourage delay on the part of civil defendants in responding to claims

against them. In some jurisdictions, obstructive conduct on the part of insurers

in handling damages claims can attract legal liability.37 Being the object of a

bona fide legal claim of historic responsibility can itself attract prospective

responsibilities (to defend the claim in a timely fashion, for instance), and fail-

ure to fulfil such responsibilities can, in turn, attract historic responsibility. And

while judicial power to make orders of the type Fisse advocates is rarely avail-

able or exercised in Anglian legal systems, it is not unknown.38 The radical fea-

tures of Fisse’s proposals are, first, the idea that fault in reacting to harm one has

caused may attract historic legal responsibility even if the harm-causing itself

would not attract historic responsibility;39 and secondly, that fault in the way a

person reacts to harm they have caused may attract historic responsibility for

the harm-causing itself. In other words, what is radical about Fisse’s regime is

not the idea that we might impose prospective legal responsibilities on people to

react in certain ways to harm they have caused, but in the link it forges between

“active” and reactive fault. Fisse’s goals could be served in a conceptually sim-

pler way by creating “reactive offences”, the actus reus of which would consist

of failure to respond in certain ways to commission of the actus reus of some

other offence. In addition, it could be provided that commission by a corpora-

tion of the actus reus of specified offences would empower a court to order 

the corporation to take preventive measures, breach of the order being itself a

criminal offence. 

At all events, upon analysis it appears that neither version of reactive fault

represents a third temporal dimension of responsibility but only a novel

combination of prospective and historic responsibilities. On the other hand,

both versions involve radical departures from traditional ideas of legal respon-

sibility—Fisse’s by allowing reactive fault to serve as a surrogate for “active”
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fault, and the restorative version by allowing reactive virtue to attract immunity

from legal historic responsibility for active fault. The aims of Fisse’s reactive-

fault scheme could be met without such radical departures from traditional

ideas of criminal responsibility. By contrast, the restorative scheme presents a

major challenge to traditional ideas of legal responsibility, and I consider this

aspect again in 2.6.

2.1.3 Personal and vicarious responsibility

Personal responsibility is responsibility for one’s own conduct,40 and vicarious

responsibility is responsibility for someone else’s responsibility-attracting con-

duct. For those who hold what I earlier called “the modern view of responsibil-

ity”41 and who think that responsibility is a function of human agency, personal

responsibility is the only responsibility there is, because responsibility is a func-

tion of being a human agent. By contrast, vicarious responsibility plays a

prominent role in the law. Vicarious responsibility must be distinguished from

responsibility for (one’s own) failure to prevent another’s responsibility-

attracting conduct, or for inducing, persuading or assisting someone to engage

in responsibility-attracting conduct. In law, vicarious responsibility is a form of

“strict” responsibility—that is, responsibility regardless of fault. Note the

words “regardless of”. Strict responsibility is not responsibility “without” or “in

the absence of” fault. Absence of fault is never a precondition of legal responsi-

bility. Many theorists maintain that in morality, unlike the law, there can be no

strict responsibility. This view often rests on the false assumption that strict

legal responsibility is responsibility in the absence of fault. Even so, strict legal

liability may be imposed in the absence of fault, and many would regard this as

out of step with notions of responsibility in the moral domain. I return to this

point in 3.6.3.5.

Defining strict responsibility simply as responsibility regardless of fault says

nothing about the basis on which strict liability can be imposed. There are

broadly four categories of strict legal responsibility, which might be called “pas-

sive”, “right-based”, “activity-based” and “outcome-based” respectively.42 In

terms of this taxonomy, vicarious liability is activity-based: it attaches by virtue

of the role played by the vicariously responsible person vis-à-vis the “personally

responsible” party. The role that chiefly (if not exclusively) attracts legal vicar-

ious responsibility is that of employer. Vicarious liability is much more contro-

versial in criminal law than civil law,43 but its justification is a matter of general
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ity-based”. The latter is better because more inclusive. As well as vicarious liability, it can capture,
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43 Ashworth (1999), 118–19.



debate and disagreement. Many would say that it is not a form of responsibility

at all, but rather an instance of liability without responsibility. I return to this

issue in 5.10.6.

Vicarious responsibility performs two main functions in law. First, it facil-

itates the imposition of legal liability on groups, such as corporations and 

governments, which the law recognises as capable of bearing rights and respon-

sibilities (5.4.3.3). Secondly, it promotes the reparative function of civil law 

by providing an injured person with an additional target for a compensation

claim.

2.1.4 Individual, shared and group responsibility

According to the modern view of responsibility, individual responsibility is the

only sort of responsibility there is. Adherents to the modern view need not deny

that responsibility for an event can be shared by several individuals, but they

would deny that groups can be responsible independently of the individuals who

constitute them. Shared responsibility is a common legal phenomenon found in

doctrines such as contributory negligence (5.10.3) and contribution amongst

wrongdoers (5.10.2). Group legal responsibility attaches to corporations. Legal

discussion of corporate responsibility is imbued with the distinction between

“natural” and “legal” persons. The implication of this distinction is that human

beings are “real persons” whereas corporations can only be “artificial persons”.

A corollary is that the responsibility of human beings is “real” or “inherent”

responsibility, whereas the responsibility of corporations (for instance) is “arti-

ficial” or “attributed” responsibility. In this respect, the legal approach shares

something with the modern view of responsibility. 

In a physical and mental sense, we can reasonably say that human beings are

“natural” in a way that corporations are not. However, legal personality is not

a matter of physical and mental attributes. Human beings are not legal persons

by virtue of their physical and mental characteristics, but by virtue of meeting

the criteria for personhood laid down by the law. Some of these criteria refer to

physical and mental characteristics or “capacities”; but this is precisely because

they are not universal amongst human beings.44 The legal personality of human

beings is as much a social construct as the legal personality of corporations. To

be a legal person is no more or less than to be subject to law; and it is the law,

not nature, that tells us what entities are subject to law. Human beings (like cor-

porations) can be subject to some laws and not others, have certain legal rights,

powers, obligations (and so on) and not others. The same is true outside the law.

To be a “moral person” is to be subject to morality; and it is morality, not

nature, that tells us who its subjects are. Indeed, some human beings lack the

capacities we consider necessary for moral personhood.
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Similarly with responsibility: all legal responsibility, whether that of humans

or of groups, is “artificial” in the sense that it is the law, not nature, that tells us

what legal responsibility is and when it arises. The same is true outside the law:

it is morality, not nature, that tells us what moral responsibility is, who can be

morally responsible, and when it arises. Neither in law or morality are there

“natural persons” or “real responsibility”. Moral and legal personality and

responsibility are all human artefacts.

Concerning group responsibility, it is important to distinguish between

legally institutionalised groups—that is, corporations—and groups that are not

legally institutionalised. Groups of the latter kind can be divided into those that

are structured and those that are unstructured. Being structured is a matter of

degree according to the extent to which the membership of the group and its

decision-making procedures are governed by rules (which may be legally

enforceable) accepted by the members of the group. Corporations are both insti-

tutionalised and highly structured. An unincorporated group, such as a part-

nership, may be as highly structured as a corporation.

Corporations are treated for many purposes as if they were individual human

beings rather than groups of human beings. Corporations can bear legal rights

and obligations in the same way as individuals. Corporations can make con-

tracts, own property, and commit torts, crimes45 and other legal wrongs.

Corporations, like individuals, can be held legally responsible, both vicariously

and personally. There are complex sets of legal rules for determining when, for

the purposes of attributing legal responsibility to a corporation, conduct and

mental states46 of individuals will count as conduct of the corporation. For pro-

ponents of the modern view of responsibility, the idea that a corporation could

be personally responsible for conduct is deeply problematic. But in day-to-day

life we have little difficulty attributing moral responsibility to corporations and

other groups, and the law is not alone in recognising group responsibility.

The distinctive characteristic of a corporation that marks it out from unin-

corporated groups is that a corporation is separate from the human beings who

constitute the corporation. Incorporation brings with it a set of legal rights,

powers and obligations that do not attach to unincorporated entities, however

highly structured they might be. However, it is important to distinguish legal

institutionalisation (in the form of incorporation) from legal recognition. The

law may recognise unincorporated groups that it does not treat as legal persons.

For this purpose, what seems critical is that the collectivity should have a struc-

ture of membership and decision-making rules that enables it to generate deci-

sions which are accepted by its members as decisions of the group that they, as

individual members, are bound to accept whether they agree with them or not.

This is illustrated in administrative law where groups may have “standing” to
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challenge government decisions in judicial review proceedings. The qualifica-

tions needed for “group standing” focus on the nature and activities of the group

rather than on whether it is a corporation or not.47 Seen from this perspective,

the importance of incorporation is not so much that it confers “personality” but

that it imposes legal structure on a group and subjects it to a particular set of

rules for the attribution of human conduct to the group. In other words, incor-

poration should be seen primarily in terms of legal regulation of group activity

rather than as involving ontological transformation of the group. It is better to

conceptualise the corporation as a group of human beings than as a non-human

person.48 In this light, we could interpret the law’s refusal to treat unincorpor-

ated groups in the same way as corporations as being designed to provide incen-

tives for groups to structure themselves in a standard way, thus making it easier

for the law to deal with groups than it would be if each group had to be dealt

with on the basis of its own peculiar structure.

Issues of group legal responsibility loom large in public law and international

law, both of which are centrally concerned with the legal rights, powers and

obligations of governments, nation-states and “public bodies” of various sorts.

Most difficulty arises in relation to the highest levels of government. In England,

the legal status of central government is enormously complicated by its consti-

tutional relationship with the monarch. This connection between a group gov-

ernmental institution and an individualised constitutional entity persistently

raises the question of the extent to which conduct of the government should be

conceptualised as that of some individual (such as a minister), or, by contrast,

as that of a group. The idea of “the government” in English law is still highly

individualised.49 In other Anglian legal systems, there has been less difficulty in

treating “the state” as a corporate body even in the absence of formal legal pro-

vision to this effect. At lower levels, many governmental and public bodies are

formally constituted as corporations, either under special statutory provisions

or under general incorporation statutes. There is certainly no reason to think

that the law is out of step with other normative systems in treating governments

and governmental bodies as proper subjects of responsibility judgments. Indeed,

without a complex set of rules about group legal responsibility, there could be

no public law.

The importance of concepts of group legal responsibility is even greater in

international law. Here, indeed, the priority of individual human beings that we

find in domestic law is reversed. The archetypal international legal entity is the

nation-state; and the entity with the most problematic status in international

law is the individual human being. Adoption of this order of priorities, not sur-

prisingly, generates intensely functionalist accounts of personality and respon-

sibility. According to Brownlie:
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“All that can be said is that an entity of a type recognised by customary law50 as cap-

able of possessing rights and duties and of bringing international claims, and having

these capacities conferred upon it, is a legal person”.51

The dominant theory of responsibility in international law, the so-called “objec-

tive theory”, is a neat corollary of such functionalist accounts of personality. As

Brownlie puts it:

“one can regard [state] responsibility as a general principle of international law, a con-

comitant of substantive rules and of the supposition that acts and omissions may be

categorised as illegal by reference to the rules establishing rights and duties . . . in prin-

ciple, an act or omission which produces a result which is on its face a breach of a legal

obligation gives rise to responsibility in international law, whether the obligation rests

on treaty, custom or some other basis”.52

However plausible naturalistic accounts of responsibility may be as a starting

point for analysis of domestic (“intranational”) law, they can provide no help in

understanding a system in which the archetypal agents are groups rather than

human beings. Only conventional and functionalist accounts are likely to be of

any use in this context.

Group and shared legal responsibility are discussed in more detail in chapter 5.

2.2 RESPONSIBILITY AND SANCTIONS

So much for taxonomy. I now turn to examine certain distinctive features of law

that enable a study of legal responsibility to illuminate responsibility generally.

One of the most important differences between law and morality is that law has

much stronger and much more highly developed enforcement mechanisms and

institutions than morality. Because morality lacks strong enforcement mechan-

isms and institutions, discussions of moral responsibility typically have little to

say, in detail at least, about the relationship between grounds of responsibility

and sanctions. Legal sanctions are of three basic types, punitive, reparative (or

“corrective”) and preventive. Punitive sanctions focus on the person held

responsible, whereas reparative and preventive sanctions also take account of

the interests of those for whose benefit responsibility is imposed. Legal sanctions

that benefit identified individuals are called “remedies”. Punitive sanctions

include imprisonment and fines. Reparative sanctions include orders to pay

monetary compensation and restitution, and to take other types of action; and

orders depriving instruments and decisions of legal effect. Preventive sanctions
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include detention, and orders prohibiting future conduct that would contravene

some law or requiring action to avoid some legal contravention. 

Legal sanctions are a response to historic responsibility,53 and some sanctions

operate by creating prospective responsibilities in the person to whom they are

directed. Sanctions that do not operate in this way are those that involve the use

of physical force (imprisonment, and corporal and capital punishment, for

instance); and those that are “self-executing” (such as an order depriving a 

decision of legal effect). Punitive sanctions such as fines, and remedies such as

compensation and restitution, generate responsibilities (to pay money), the non-

fulfilment of which can in turn generate historic responsibility. Further sanctions

attach to historic responsibility for failure to satisfy “remedial” responsibilities,

typically involving the application of physical force against the person or prop-

erty of the defaulter. Remedies that generate responsibilities other than to pay a

sum of money are called “specific” remedies. There are various types of specific

remedies, and they fall into two broad categories—orders to take action (manda-

tory orders) and orders to refrain from action (prohibitory orders). Because of the

libertarian orientation of the common law, courts are much less willing to make

mandatory orders than prohibitory orders, and the conditions for awarding the

former are more stringent that those governing the award of the latter. 

The importance of remedies and sanctions to an understanding of historic legal

responsibility must not be underestimated. This is obvious in the criminal context

where the sentencing process is just as important a locus of responsibility judg-

ments as the process of adjudicating guilt.54 More generally, the process of decid-

ing what remedy or sanction ought to attach to any particular finding of legal

liability provides important opportunities for the law, by establishing “scales” or

“degrees” of responsibility, to modify and fine-tune responsibility judgments

made in adjudicating upon liability. Because the sanctioning and remedial stage is

much more highly formalised and developed in law than in morality, study of

legal rules and principles governing remedies and sanctions can provide us with a

depth of understanding about responsibility that could hardly be obtained by

reflection on and observation of systems of responsibility that lack formalised and

well developed remedial and sanctioning mechanisms and institutions. 

2.3 RESPONSIBILITY, EVIDENCE AND PROOF

Apart from impoverishing our understanding of responsibility, the lack of atten-

tion to matters of sanctions and enforcement leads many theorists largely to
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ignore an issue that is of the utmost importance to lawyers—the issue of evid-

ence and proof of responsibility. It is one thing to know what we mean by

“responsibility”; to know, in historic terms, when we are responsible; and to

know what our prospective responsibilities are. It is quite another to determine,

in particular cases, whether a person’s conduct satisfies the criteria of historic

responsibility and whether, in particular circumstances, the person was “actu-

ally” responsible. The first question is one of definition and prescription, the lat-

ter one of evidence and proof. For instance, if it is a condition of responsibility

for harm that the harm was intended, we need to know not only what it means

to say that the harm was intended, but also whether the person who is the sub-

ject of the responsibility judgment intended the harm according to those criteria.

Appropriate and fair rules and principles of evidence and proof are a funda-

mental requirement of justice in the imposition of sanctions as a response to

responsibility for conduct and outcomes. This is especially true in the law

because legal sanctions are serious and intrusive, and because they are under-

written by state power.55 But it is also true to a lesser extent in morality. The

reason why it is true to a lesser extent in the moral than in the legal domain is

not because of any difference in the nature of responsibility judgments in the

two domains, but precisely because moral sanctions are different from legal

sanctions, and because they are not underwritten by state coercion.

Even if it is conceded that matters of evidence and proof are important both

within and outside the law, it might be replied that their importance is practical

rather than theoretical or conceptual.56 At one level, this is obviously true. It is

perfectly possible and, indeed, necessary, to decide what we mean by “responsi-

bility” before, and independently of, deciding whether, in particular circum-

stances, a person is responsible. On the other hand, one of the most important

reasons why we are interested in responsibility and related concepts is because

of the role they play in practical reasoning about our rights and obligations vis-

à-vis other people, and about the way we should behave in our dealings with

them. If analysis of responsibility is divorced from its role in practical reason-

ing, the danger is that the analysis will misrepresent the nature and content of

responsibility judgments. It is in the law that problems of evidence and proof

receive their fullest consideration, and this provides another respect in which

study of the law can supplement, rather than just illustrate, non-legal analyses

of responsibility.

Here is not the place for a detailed exposition of the law of evidence and

proof. But it is worthwhile mentioning some of the more important and perva-

sive features of the law relevant to evidence and proof in order to show that they

The Nature and Functions of Responsibility 45

55 Similarly: Lloyd-Bostock (1979), 164–5: elaborate legal procedures of proof “would be ped-
antic (or irrational) and unnecessarily costly in most non-legal” contexts. See also Posner and
Rasmusen (1999).

56 “the classical (i.e., the nineteenth-century common law) notion of criminal responsibility . . .
is often taken to be a legal rendition of our common understanding of moral responsibility, but one
that is subject to the practicalities of legal enforcement”: Velasquez (1983), 113.



are of fundamental, not marginal, importance to legal responsibility practices.

Most obviously, for any and every issue that a court has to decide, the law allo-

cates the onus of proof or persuasion on that issue to one party or the other.

Allocation of the onus of proof is not a mere technical matter. This can be illus-

trated by reference to the so-called doctrine of res ipsa loquitur. In tort law, the

burden of proof on the issue of whether the defendant was negligent or not rests

on the claimant. But in some cases, where an accident has occurred which, in

“normal experience”, would not have happened unless the defendant had been

negligent, it may be said that “the accident speaks for itself” (of negligence on

the part of the defendant). On one interpretation, the effect of applying the

maxim res ipsa loquitur is that the onus of proof on the issue of negligence is

shifted from the claimant to the defendant. Instead of the plaintiff having to

prove that the defendant was negligent, the defendant must prove lack of negli-

gence on their part. The inherent difficulty of proving a negative proposition of

this nature has led many to the conclusion that application of the doctrine of res

ipsa loquitur effectively (although not in principle) imposes strict liability—that

is, liability regardless of fault.

Successful invocation of the doctrine of res ipsa loquitur (as interpreted above)

creates a rebuttable presumption that the harm caused was a result of negligence

on the defendant’s part. The use of presumptions, both rebuttable and irrebut-

table, is a pervasive legal technique for dealing with conflicts of evidence and

epistemological uncertainty—with what we might call “the cost of proof”. The

use of presumptions about responsibility reduces the cost of making responsibil-

ity judgments, while at the same time increasing the risk of misattributions of

responsibility. This risk provides a reason why some people say that “responsi-

bility in law” is not “real” responsibility. However, problems of proof are not

unique to the law; and in the face of limited resources, such trade-offs between

cost and accuracy are a necessary feature of any system that distributes benefits

and burdens on the basis of responsibility. They tend not to be so acute or so

obvious in the moral as in the legal domain only because moral sanctions are gen-

erally less severe and coercive than those meted out by the law. In one sense, a

practical system for making responsibility judgments in the face of epistemolog-

ical uncertainty is more “real” than a realm of pure responsibility concepts.

Equally important as the allocation of the onus of proof is the issue of burden

of proof—generally “beyond reasonable doubt” in criminal law, and “on the

balance of probabilities” in other areas. The traditional justification for the 

difference is that the stigma and sanctions attaching to criminal responsibility

are greater and more serious than those attaching to non-criminal respons-

ibility. Few people would view this as merely a matter of legal technicality. In

the moral domain as much as in the legal domain our willingness to hold a 

person responsible, in the face of epistemological uncertainty, depends partly on

the seriousness of the consequences of doing so.

Problems of proof are particularly acute in relation to responsibility predicated

on some mental state or other, such as intention or recklessness. The traditional
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legal approach to proof of mental states is that while a person’s mental states,

unlike their conduct, cannot be directly observed by another, they can be indir-

ectly observed.57 However, I would argue that practical judgments of responsi-

bility based on conduct accompanied by a mental state do not involve indirect

observation of an agent’s mental state. Rather they rest on an interpretation of

what the agent said and did—viewed against a background of “relevant” circum-

stances—as manifesting or not manifesting the mental state in question.58 Take

responsibility for intentional conduct and intended consequences as an example.

The legal starting point for proving intention is that in order to determine

whether a person’s conduct was intentional and whether its consequences were

intended, we must rely either on that person’s account of their frame of mind at

the relevant time, or on “inferences” from their conduct and its surrounding cir-

cumstances (“circumstantial evidence”). 

Consider, first, testimony of the accused about their mental state. Even leav-

ing aside the possibility of lies, defects of memory and ex post facto rationalisa-

tions, and assuming truthfulness, the agent’s own account of their mental state

will inevitably be mediated through their understanding of the concept of inten-

tion. In other words, the account is unlikely to consist merely of “raw” data

about the agent’s frame of mind. Rather, it will provide the accused’s own inter-

pretation of what they said and did in the relevant circumstances, couched in

terms of their understanding of relevant concepts and norms.59

In the common case where the subject’s mental state has to be inferred from

behaviour and surrounding circumstances, the interpretative nature of findings

of intention seems even clearer. In such cases, I would argue, a judgment that a

person’s conduct was intentional will be underpinned by an assertion about the

“normal person”, not about the agent. The (implicit) reasoning will go some-

thing like this: “the accused’s conduct must have been intentional because what

the agent did is not the sort of thing that people normally do unintentionally”;

or “the accused must have intended these consequences because they are not the

sort of thing that people normally bring about unintentionally”. If I am right

about this, “inferred intention” as we might call it, is not a frame of mind at all;

rather it consists of a contextualised interpretation of what the accused did and

said based on a judgment about the way people normally (ought to) behave.60

The argument is not that when a person is found, by inference, to have

intended conduct or its consequences, they did not so intend. They may or may
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not have. Rather my point concerns the nature of legal liability for intentional

conduct and the role intention plays in our legal responsibility practices.

Consider strict liability: an important justification for strict liability, first put

forward by Justice Oliver Wendell Holmes, and taken over by modern eco-

nomic analysts of law,61 is that it increases the chance that those guilty of fault

will be held liable in circumstances where proof of fault is difficult, albeit possi-

bly at the cost of imposing liability in some cases in the absence of fault.

Similarly, the “normal behaviour test of intention” is best seen as a concession

to the difficulty of proving intention—a rebuttable presumption of intention,62

in effect. Because it is rebuttable, the agent may escape liability by convincing

the court that the conduct in question and its consequences were not intended.

But if it be accepted that even the accused’s report of his or her mental state will

consist of a contextualised interpretation of his or her conduct, the way for the

accused to rebut the presumption of intention is to persuade the court that 

the better contextualised interpretation of his or her conduct is that it was not

intentional.63

The effect of the rebuttable presumption approach is that a legal finding of

intention does not entail a proposition about the accused’s (subjective) mental

state at the relevant time, based on an indirect observation of the accused’s

mind. Rather it rests on an interpretation of the accused’s conduct based on a

statement about normal behaviour. It does not follow that the agent did not act

intentionally. But it does follow that having acted intentionally is not a neces-

sary condition of incurring legal liability for having acted intentionally. If the

best interpretation of the accused’s conduct is that it was intentional, then the

accused can be held legally liable for having acted intentionally. In short, a legal

finding that a person acted intentionally is a contextualised interpretation of

their conduct.64

The argument, then, is that the difficulty of proving mental states requires us

to give rather different accounts of mental states understood theoretically, on

the one hand, and as elements in practical reasoning about responsibility, on the

other. More generally, problems of evidence and proof suggest that we may

need to distinguish between what might be called “theoretical responsibility”,

on the one hand, and “practical responsibility” on the other. This distinction is

not relevant only to responsibility in law, but to judgments of responsibility in

any normative domain where adverse consequences are attached to holding a
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person responsible. As we have seen, a person may be practically responsible

regardless of whether they are theoretically responsible. Some may want to say

that practical responsibility is, for this reason, less “real” than theoretical

responsibility. However, my argument is that the difference between the two

concepts of responsibility lies not in their relative genuineness, but in the fact

that one (theoretical responsibility) belongs to the world of normative concepts

while the other (practical responsibility) is a normative component of a social

practice of holding people responsible. Judgments of responsibility that result

from the application of techniques to deal with epistemological uncertainty are

just as “real”, and just as central a part of our legal and moral lives, as the con-

cepts and definitions of responsibility on which they are based.

2.4 RESPONSIBILITY AS A RELATIONAL PHENOMENON

In this section I explain another very important way in which paying careful

attention to legal responsibility practices can add to and enrich our understand-

ing of moral as well as legal concepts of responsibility.

2.4.1 Responsibility, agents and outcomes: three paradigms of legal 

responsibility 

Philosophical analyses of responsibility are typically agent-focused. In agent-

focused accounts of responsibility, being responsible depends primarily on what

a person has done or failed to do, on their acts and omissions.65 When applied

to law, such an approach fits the contours of criminal responsibility reasonably

well. The rules and principles of criminal law focus on the offender’s conduct

(actus reus) and mental state (mens rea). This is reflected in the fact that there

are “victimless” crimes (such as possession offences) and inchoate crimes (such

as conspiracy), and that attempting a crime is itself a crime. Victims are mar-

ginal to modern ideas of criminal responsibility, and they play a largely passive

role in the criminal justice process.66 The main criminal sanctions are offender-

oriented. Reparation for harm done and restitution of the proceeds of crime are

typically seen as being based on ideas imported from outside the criminal law

rather than as being integral to its basic goals and purposes.67

But when we turn from criminal law to civil law—contract and tort, for

instance—the picture looks very different. Responsibility in civil law is two-sided,
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concerned not only with agent-conduct, but equally with the impact of that 

conduct on others. Victims68 play a central role in the civil justice process.

Responsibility in civil law is always to someone as well as for something. All civil

law sanctions are victim-oriented. This is true even of “punitive damages”, that

is, damages designed to punish the agent rather than to compensate the victim.

Although such damages are calculated by reference to the agent’s conduct, they

are payable to the victim rather than, as in the case of criminal fines, to the state.

In civil law, the nature and quality of relevant outcomes and their impact on vic-

tims are just as important to responsibility as the nature and quality of the con-

duct that produced those outcomes.

I am not saying that outcomes are of no importance in criminal law. Such a

statement would be obviously wrong. There are “result crimes” as well as “con-

duct crimes”. The actus reus of the typical crime includes a reference to the

impact of the criminal conduct on the victim.69 As a general rule, the more seri-

ous the harm resulting from criminal conduct, the more serious the crime.

Completed crimes may be punished more severely than attempts,70 and victim-

less crimes may be controversial precisely because they offend the “harm prin-

ciple”, which is deeply embedded in widely-accepted liberal ideas about the

proper scope of the criminal law. To that extent, agent-focused analyses of

responsibility do not even fit what I shall call the “criminal law paradigm” of

responsibility.71 But they fit that paradigm much better than they fit what I shall

call the “civil law paradigm” of responsibility. The nature and quality of out-

comes and their impact on the victim are central to the civil law paradigm

because it is only by paying attention to them that we can give an adequate

account of, and justification for, victim-oriented remedies (which I shall refer to

collectively from the agent’s point of view, as “obligations of repair”).72

Conversely, agent-conduct is the focus of criminal law because penalties and

punishments are its main sanctions. 

One of the main arguments of this book is that the distinctions between the civil

law and criminal law paradigms of responsibility, and between penalties and pun-

ishments on the one hand, and obligations of repair on the other, add an import-

ant dimension to accounts of responsibility that is likely to be lacking in accounts

of responsibility that pay little or no attention to the law and to legal responsibil-

ity practices. The absence of this dimension is regrettable not only because legal

responsibility practices are intrinsically and independently important, but also
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because the distinctions we have found in the law are found, in less developed

forms, in morality as well. These distinctions are not legal peculiarities, but are as

deeply embedded in ideas of moral responsibility as in legal concepts of responsi-

bility. Accounts of responsibility that ignore them are not unfaithful just to the

law: they also neglect important aspects of moral reasoning. An advantage of

studying legal responsibility practices is that it brings these different paradigms of

responsibility much more clearly into view.

Besides what I have called civil law and criminal law, there is another simi-

larly broad legal category that deserves some attention, namely public law. Does

this category suggest a different paradigm that may be useful in analysing con-

cepts and practices of responsibility? Public law is traditionally contrasted with

private law; and the latter can, for present purposes, be treated as synonymous

with “civil law” in the sense that term bears in the phrase “the civil law para-

digm of responsibility”. The conceptual and doctrinal core of private law is

found in the law of (tangible and intangible) property, the law of trusts, the law

of contract, tort law, and the law of restitution. These provide building blocks

for “functional” legal categories such as company law, family law and environ-

mental law. Private law is concerned with the rights and obligations inter se of

individual “citizens”. By contrast, public law focuses primarily on the rights,

powers and obligations of governments and on the performance of what might

be called “public functions”. One concern of public law is whether and how

rules of private law (such as the law of contract) should be modified in their

application to governmental bodies and the performance of public functions.

Private law can provide citizens with valuable resources for holding govern-

ments responsible for what they do. More importantly, however, public law is

concerned with the accountability of governments, and with accountability for

the performance of public functions, to citizens qua citizens, rather than citizens

qua holders of rights recognised by private law. 

As an accountability (or “responsibility”) mechanism, public law comple-

ments, and to some extent competes with, “political” institutions such as 

parliament, public auditors and ombudsmen. The grounds of “public law”

accountability are different from the grounds of responsibility applied by insti-

tutions of political accountability. In judge-made Anglian public law there are

two competing models of the role of the courts in holding government respon-

sible to citizens: a “private model” and a “public model”. For our purposes, the

most important characteristic of the private model is that it sees the role of the

courts as being to protect rights and interests that were created and are recog-

nised in private law, against certain interferences and harms which would not

attract liability in private law. More concretely, public law, on this view, pro-

tects private law rights and interests against certain sorts of conduct that would

not attract liability in contract or tort or any other area of private law. By con-

trast, the public model sees the role of the courts as going further than this 

to protect not only rights and interests created by and recognised in private 

law, but also to protect rights and interests of citizens qua citizens that are not
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recognised in private law. More concretely, on this view, the courts can protect

rights and interests that citizens share with other citizens but to which no indi-

vidual as such has a claim. 

One way this last point is quite commonly put is to say that the role of the

courts is not just to protect individual rights, but also to make sure that govern-

ment does not act “illegally”. This perhaps makes public law sound too much

like criminal law. Even according to the view we are considering, public law is

just as much about protecting citizens and providing them with accountability

resources as with sanctioning government misconduct. Like civil law process,

public law process is typically initiated and pursued by citizens, and public law

sanctions are more analogous to civil law remedies than to criminal law penal-

ties. What distinguishes the public model from the private model of the role of

courts in providing accountability resources is that it is more amenable to the

idea of group or non-individualised rights and obligations. The subjects of pri-

vate law rights and obligations are human beings and institutionalised groups

(i.e. corporations).73 Under both models of the judicial function of holding gov-

ernments to account, human beings and corporations are subjects of public law;

but so is “the government” (or “the state” or “the Crown”), which is neither

human being nor corporation. Moreover, under the public law model, groups

of citizens that are bound together merely by shared purposes and interests can

be recognised as legal subjects, regardless of whether they are also bound by the

tie of incorporation.74 This recognises the importance of the participation of

unincorporated and relatively unstructured groups in the political process. 

This last feature of the public model is reflected in the rules of “standing” that

determine who may challenge government action in the courts on the ground

that it is in breach of public law rules and principles. Under the private model,

only human beings and corporations have standing, and only if their private law

rights have been adversely affected by government action or if government

action has affected them adversely in a different or greater way than it 

has affected other citizens. By contrast, under the public model, individual legal

persons may have standing simply as representatives of “the public” or of “a sec-

tion of the public”; and interest groups, for instance, may have standing regard-

less of whether they are incorporated or not, and regardless of whether the

individuals who make up the interest group have been more harmed than other

citizens or, indeed, of whether they have been harmed at all by government

action.

This discussion of public law has added two new dimensions to the account

of responsibility. First, it has introduced the idea of “political responsibility”.

Many of the rules and principles of political responsibility are, like morality, the

result of organic growth rather than legislative activity. The enforcement of
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political responsibility is less institutionalised and coercive than the enforce-

ment of legal responsibility, but more so than the enforcement of morality. The

resolution of disputes about political responsibility is less institutionalised than

the system for resolving disputes about legal responsibility. Most importantly of

all, it should not be assumed that the criteria of political responsibility are the

same as those of either moral or legal responsibility. It may well be, for instance,

that certain conduct that would not be considered contrary to norms of political

responsibility would be seen to breach interpersonal morality, or that certain

conduct that would attract political responsibility would not be contrary to law.

Secondly, and more importantly for present purposes, the discussion of pub-

lic law has squarely raised the issue of responsibility of and to groups. As in the

civil law paradigm, concern with the consequences of conduct has a more

prominent place in what I shall call “the public law paradigm” of responsibility

than in the criminal law paradigm. But the public law paradigm differs from

both the civil law and the criminal law paradigms in its greater recognition of

groups, and in its focus on interactions between government and “civil society”

as opposed to interactions within civil society. All of these issues are discussed

at greater length in chapter 8.

2.4.2 Responsibility and social values

Besides conduct and outcomes, there is a third important focus of legal respon-

sibility practices which typically finds little or no (explicit) place in many

philosophical analyses of responsibility—namely social values. Because res-

ponsibility practices rest on general principles according to which responsibil-

ity is allocated and distributed, holding any particular individual responsible in

any particular set of circumstances has potential ramifications for other indi-

viduals who find themselves in similar circumstances. The point can be simply

illustrated by referring to the famous case of Donoghue v. Stevenson,75 in

which it was decided for the first time in England that a manufacturer could be

held liable to a consumer who suffers injury as a result of a defect in a prod-

uct caused by the negligence of the manufacturer. At one level, the case con-

cerned the responsibility of a particular manufacturer to a particular

consumer. At another level, it dealt with much larger social questions about

the relationship between manufacturers and consumers generally. In other

words, the case was not only about the responsibility of one individual to

another, but also about the distribution of rights and obligations in society

generally. For this reason, in deciding how to resolve the case, the judges con-

sidered not only the issue of “fairness” as between the plaintiff and the defend-

ant, but also the wider social and economic impact of a decision one way or

another in relation to the two parties before it. Lawyers often use the word

“policy” to refer to such wider social, political and economic considerations.
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Policy considerations are central to legal responsibility practices because law

is a social phenomenon, and because the principles of legal responsibility are of

general application. If an agent-focused approach to responsibility is adopted,

social, political and economic considerations may seem to have little or nothing

to do with responsibility. For example, Hart distinguishes between conditions

of criminal liability that concern responsibility, and the question of whether any

particular conduct is “punishable by law”.76 Hart identifies three categories of

criteria of responsibility: “(i) mental or psychological conditions; (ii) causal or

other forms of connection between act and harm; (iii) personal relationships

rendering one man liable to be punished or to pay for the acts of another”.77 For

Hart, the question of whether what was done was a crime is not one of respon-

sibility.78 This may be because the question of whether particular conduct is

criminal or, in other words, of what we recognise as crimes, can only be

answered by reference to legal (i.e. social) authority. Certainly it is not a ques-

tion that can be answered by consideration only of the agent’s identity, conduct

and mental state, and of the harm caused. 

But why should the issue of what amounts to criminal conduct not be treated

as a criterion of responsibility? Certainly, without a catalogue of crimes, the

concept of criminal responsibility has no meaning or content. Some might agree

with this statement, and conclude that this is precisely why legal responsibility

is a distorted or debased or tainted version of moral responsibility. But a simi-

lar point applies to morality. Morality is at least partly a social phenomenon;

and in the absence of judgments about what sorts of conduct are “moral” or

“immoral”, worthy of praise or blame, the concept of moral responsibility has

no meaning or content. As in the case of law, the question of what we mean by

“moral” and “immoral” cannot be answered merely by reference to the agent’s

conduct and its consequences. Social values are relevant both to the question of

what counts as a crime, and to the question of what is immoral. Views change

from time to time about what sorts of behaviour are immoral, and about what

sorts of behaviour ought to be criminalised or otherwise rendered contrary to

law. It follows that what we might call the “normative structure” of moral

responsibility is essentially similar to the normative structure of legal responsi-

bility. Both have mental and causal components (for instance) and both have

components derived from social values. Understanding responsibility, whether

in law or morality, is not just a matter of knowing what it means to say we are

responsible, but also of knowing what we are responsible for and what our

prospective responsibilities are.

It does not follow, of course, that what the law approves or condemns will be

approved or condemned outside the law; or vice versa. In other words, it does

not follow that the social values embodied in morality will be the same as those
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embodied in the law. It may be that law and morality have different social func-

tions and purposes, and this may generate divergences between illegality and

immorality. Consider, for instance, the distinction between so called “mala pro-

hibita” and “mala in se”. This contrast reflects the fact that by reason of its insti-

tutional geography and resources, law can make a distinctive contribution to

the coordination of human social behaviour. For instance, our responsibility to

drive on the left is a legal responsibility; and to the extent that it is a moral

responsibility, it is so merely by virtue of the fact that it is a legal responsibility.

Another important cause for divergence between our moral and legal responsi-

bilities is the fact that legal sanctions are generally more severe than moral sanc-

tions. This partly explains, I think, the perceived gap between law and morality

in relation to the so-called “duty to rescue”.79 It is one thing to disapprove of or

censure a person for failing to render aid, but quite another to impose a legal

punishment or obligation of repair on them on account of the failure. For this

reason, we should not be too quick to conclude (pejoratively) that the law is

“out of step” with morality when it refuses to impose an obligation that moral-

ity recognises.80 It may well be that institutional and functional differences

between law and morality not only support but even require divergences

between our moral and our legal responsibilities.

Knowing what we are responsible for will often require reference to the ideas

of “role” and “task” which, although not exhaustive of the concept of prospec-

tive responsibilities, play an important part in it. A good illustration of this

point comes from the earlier discussion of public law. One of the most import-

ant underlying issues in public law concerns the extent to which, and the ways

in which, the responsibilities of governments are and should be different from

those of citizens. These are questions which can be given both legal and moral

answers. But they are also social and political questions; and an account of our

responsibility concepts and practices would be incomplete without answers to

them.

In summary, a full account of our concepts and practices of responsibility,

both within the law and outside it, must refer to three matters: (i) the conduct

and mental life of agents; (ii) the consequences of conduct and their impact on

others; and (iii) what our (prospective) responsibilities are. The concept of

responsibility shorn of any account of “to whom we are responsible” and “what

we are responsible for” is a philosopher’s dream—or, perhaps, a philosophical

nightmare. Consider Mackie’s “straight rule of responsibility: an agent is

responsible for all and only his intentional actions”.80a This rule makes no ref-

erence to what our responsibilities are or to the intended beneficiaries of those

responsibilities. And from a practical point of view, there is obviously no such
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rule. Both in law and morality, we are often held responsible for unintended

conduct and consequences. A driver who unintentionally exceeds the speed limit

and, as a result, causes harm to another road user may be held legally liable. But

we might also say, in a non-legal way, that the driver “ought to have taken more

care”. Nor is it true, outside the law, that praise is attracted only by intended

outcomes and the outcomes of intentional conduct. Some of our responsibilities

may only require us to avoid doing harm intentionally, and sometimes we may

attract praise for the good we do only if it was intended. But in order to be able

to give a sound account of the scope of the rule of “intention responsibility”, we

need to know what our responsibilities are. An account of the concept of

responsibility which pays no attention to what our responsibilities are is too

short by half.81

2.4.3 Summary

The thrust of this section can be summarised by drawing a distinction between

agent-focused accounts of responsibility and a relational account of responsi-

bility. My argument is that responsibility in law is a relational concept and

practice in the sense that it concerns the three-way relationship between

agents, “victims” and the wider community. I would also argue, however, that

responsibility in the moral domain is also relational in this sense; and that, for

this reason, a study of responsibility in law, where the relational aspect of

responsibility is manifest and extensively documented, can add significantly to

our understanding of responsibility more generally.

2.5 FUNCTIONS OF RESPONSIBILITY PRACTICES

For people who think that giving an account of responsibility involves an empir-

ical or quasi-scientific inquiry into the truth about human nature, responsibility

practices and the functions of those practices are, at best, of secondary import-

ance. Indeed, one might think that to attribute functions to features of the nat-

ural world would involve imposing value on brute phenomena in an unscientific

way. Likewise, for people who think that moral responsibility is “real” while

legal responsibility is “artificial” or conventional, inquiry into the functions of

responsibility is likely to be of little interest or importance. 

My focus in this book is on legal responsibility. Legal responsibility is, by

common consent, a product of a complex set of social practices (see 1.2.1). It

would, therefore, seem uncontroversial to say that legal responsibility practices

have certain functions and have been developed to serve certain purposes.
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However, in chapter 1 it was argued that responsibility in the moral domain

itself has a significant conventional element, and in this chapter I have suggested

several respects in which the “practical” concerns of legal responsibility prac-

tices are also relevant to responsibility in the moral domain. Regardless of the

“empirical truth about responsibility”, much of what we mean by “responsibil-

ity” outside the law is a product of social practices. Just as it makes sense to

inquire into the functions and purposes of legal responsibility practices, so it

makes sense to inquire into the functions and purposes of responsibility prac-

tices in other domains of life.

I suggest that responsibility practices serve four broad functions which I shall

call the ontological, the explanatory, the evaluative and the normative. The

ontological function of responsibility practices, which is essentially backward-

looking, is to allocate “ownership” of conduct and outcomes. This ownership

function contributes to the formation and maintenance of our identities as indi-

viduals, and to our sense of being able to influence the course of events and to

achieve things in the world. It is discussed further in later chapters.82 The

explanatory function is concerned with the way things come about in the world,

and is based on ideas of causation. It has both a backward-looking and a 

forward-looking aspect, the former concerned with the history of how things

happened in the past, and the latter with what has to be done to make things

happen in the future (with “recipes”, as Tony Honoré felicitously puts it).83 It 

is discussed in chapter 4. The normative function of responsibility practices is

forward-looking, namely to specify how people ought to behave in the future.

By contrast, the evaluative function of responsibility practices is concerned with

whether past conduct was good, bad or indifferent. In the terminology used in

2.1.2, the normative function is concerned with prospective responsibilities, and

the evaluative with historic responsibility.

Turning now to legal responsibility practices more specifically, the functions

of law are many and various. The normative functions of legal responsibility

practices are as multifarious as the content of our prospective legal responsibil-

ities; and to the extent that historic legal responsibility reinforces prospective

responsibilities, the evaluative functions of legal responsibility practices are

equally multifarious. However, more narrowly conceived, we can say that the

evaluative function of legal responsibility practices focuses on the allocation of

legal sanctions. Judgments of historic legal responsibility provide the basis for

the imposition of legal sanctions, whether punitive, reparative or preventive.

Some would say that it is precisely this practical legal focus on sanctions that

distinguishes responsibility in law from “real” (moral) responsibility. In the

words of H.D. Lewis:

“the mere fact of our liability to suffer a penalty is far too incidental a feature of con-

duct to constitute moral responsibility . . . responsibility . . . means simply to be a

The Nature and Functions of Responsibility 57

82 See 3.6.3.5, 4.2.2, 5.9 and 6.2.
83 Honoré (1995), 375.



moral agent, and this means to be an agent capable of acting rightly or wrongly in the

sense in which conduct is immediately morally good or morally bad, as the case may

be”.84

On this basis, Lewis denies that “the legal meaning of responsibility provides

any analogy to the meaning of the term in the ethical sense”.85 To the contrary,

I would argue that the prime function of judgments of historic responsibility in

the moral domain is analogous to their function in the legal domain, namely to

provide the basis for the allocation of moral praise and blame. Lewis resists this

conclusion by arguing that sanctions in the moral domain, like legal sanctions,

may be “out of accord with ethical requirements” and that a person “may be

morally guilty in respect of conduct to which no sort of penalty attaches”. We

can easily agree with both propositions. All that follows from them, however, is

that the imposition of moral sanctions (like the imposition of legal sanctions)

may sometimes be contrary to the rules and principles of moral responsibility.

It does not follow that the sanctioning function distorts principles of responsi-

bility, or that there is a domain of “real ethical responsibility” in which sanc-

tions play no part.86

It might be argued that it is only the focus on sanctions that requires rules

about such “practical” matters as proof of responsibility, and time limits on the

enforcement of responsibility; and that the need to take account of such matters

distorts sanction-focused responsibility judgments, rendering contingent their

connection with “real” responsibility. However, it is difficult to make much

sense of the idea of responsibility completely divorced from, and independent

of, consideration, based on relevant information, of whether a person’s conduct

satisfied relevant criteria of responsibility. It is impossible to say whether “con-

duct is immediately morally good or morally bad” without considering whether

the characteristics of the conduct in question match the criteria of moral good-

ness and badness. This is a practical matter, regardless of whether the purpose

of classifying the conduct is sanction-focused. How can we rightly attribute

moral goodness or moral badness to a person’s conduct without satisfying our-

selves that their conduct satisfies the criteria of moral goodness or badness?

But what about time limits? Aren’t “limitation periods” arbitrary concessions

to the practical need for legal closure? How can the expiry of a legal limitation

period relieve a person of “real” responsibility? At one level, the answer to the

last question must be that it cannot. The passing of three or six or twelve or

twenty years does not alter what happened in the past. Indeed, this is recognised

in the law by the fact that there is no limitation period for the prosecution of

criminal offences. Limitation periods are a feature only of civil law. On the

other hand, the reasons why closure is desirable in the legal domain are not

irrelevant in the moral domain. With the passage of time, it tends to become
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harder and harder to determine with confidence whether particular conduct sat-

isfied relevant criteria for responsibility without unreasonable expenditure of

resources on investigation. Although there is no limitation period for the pro-

secution of criminal offences, an important source of unease about the prosecu-

tion of old offences—for instance, trials at the start of the twenty-first century

in respect of crimes against humanity allegedly committed during the Second

World War—is the effect of the passage of time on our ability to discover the

truth about what actually happened so long ago. The discretion to prosecute is

exercised more and more sparingly as time passes precisely because reliable

judgments of responsibility become harder and harder to make with the passage

of time. And this is so regardless of whether such judgments are sanction-

focused.

Closure is also important in its own right. For the sake of their financial and

emotional well-being, people need to be able to get on with their lives without

the constant threat of being subject to sanctions for long-past conduct. But even

regardless of sanctions, a life in which one’s moral ledger was never wiped clean

would, for most people, be insupportable. The inability to draw lines and move

on is a seriously dysfunctional characteristic for most people. There comes a

point when the present tense—is responsible—must give way to the past tense—

was responsible.87 This is as true for victims as it is for agents. As Martha

Minow puts it: “[t]hrough forgiveness, we can renounce resentment, and avoid

the self-destructive effects of holding on to pain, grudges and victimhood”.88

This need for closure has a moral as well as a psychological dimension. In judg-

ing other people’s behaviour, it is a moral failing never to let go of the past. We

may not have a moral obligation “to forgive and forget”, but forgiving and for-

getting is a virtue, not just a prudential good.

Of course, there is a sense in which the precise point chosen at which to trun-

cate legal liability (e.g. three or six or twelve or twenty years) is arbitrary.

Instead of inquiring in every case whether the reasons that support the trunca-

tion of liability apply in that case, the law announces fixed limitation periods for

different types of case, and applies them to cases of the relevant type. But this

procedure is not as arbitrary as it might appear at first sight. Limitation periods

are designed to strike a balance between the interest of claimants in being able

to enforce their legal entitlements, and the interest of potential defendants in

being able to plan their affairs without having the risk of incurring legal liabil-

ity for past conduct indefinitely hanging over them. Different limitation periods

for different types of case represent the law’s attempt to assess this balance with

appropriate sensitivity to context.89 Treating every case as unique would intro-

duce a degree of uncertainty that might not be to the overall benefit either of

potential claimants or of potential defendants. Even so, fixed limitation periods
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are more advantageous to potential defendants than to potential claimants; and

in certain contexts (as where the limitation period is relatively short or where

the harm suffered was undiscoverable for a period after it occurred) the law

gives courts a discretion to extend the limitation period on a case-by-case basis

where this seems fair. 

The foundations of Lewis’s approach is a distinction between being responsi-

ble, and being held responsible (whether by oneself or by others). He apparently

wants to define responsibility independently not only of sanctioning practices

but also of any practice of holding oneself or others responsible and of being

held responsible. While it is certainly true that being responsible and being held

responsible do not necessarily coincide, it is difficult to make much sense of the

idea of being responsible entirely independently of being held responsible.

Significantly, Lewis’s view is that “no answer is possible” to the question of

“what we mean by rightness, moral worth, and their correlatives”.90 This, I

would suggest, is because these ideas have no meaning independently of human

practices of holding people responsible, whether in the legal domain or in some

other normative domain. I would argue, therefore, that studying the evaluative

function of legal responsibility practices may throw important light on our

responsibility practices more widely.

2.6 RESPONSIBILITY, LIABILITY AND THE FUNCTIONS OF LAW

In 1.1 the point was made that in law, historic responsibility is neither a neces-

sary nor a sufficient condition of legal liability. In this chapter I have argued that

the prime aim of the “legal system of responsibility” is maximisation of the inci-

dence of responsible (law-compliant) behaviour, not the imposition of liability

for irresponsible (law-breaking) behaviour. But while the imposition of sanc-

tions for irresponsible behaviour is not the law’s prime aim, and while (historic)

responsibility for conduct and outcomes is neither a sufficient nor a necessary

condition of legal liability, an assumption of the discussion so far has been that

the prime purpose of legal liability—of legal penalties and obligations of

repair—is the sanctioning of those responsible for past conduct and outcomes,

and that historic responsibility is normally a necessary condition of legal liabil-

ity. Typically, historic responsibility and legal liability coincide.

Not everyone accepts this assumption. The most systematic challenge comes

from so-called “economic analysts of law”, who seek to explain, justify and

evaluate legal liability as a mechanism for “enhancing the efficient allocation of

society’s resources”.91 From this perspective, what attracts legal liability is 

not responsibility for past conduct and outcomes, but ability to avoid ineffi-

cient outcomes, and to achieve efficient outcomes, in the future. This should be
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distinguished from the view that imposing liability on the basis of historic

responsibility for past conduct may provide incentives for people to fulfil their

prospective responsibilities in the future. On this latter view, the forward-

looking incentives for responsible behaviour are a by-product of the imposition

of liability. According to the economic analysis, by contrast, the basis of and the

justification for imposition of liability is forward-looking, and the fact that the

person held liable was historically responsible is incidental.

The economic approach to law is essentially consequentialist. Other less sys-

tematic consequentialist approaches involve, for instance, interpreting and jus-

tifying tort law as concerned with compensation and fair loss distribution;92 and

arguing that the focus of the criminal law ought to be on social protection.93

It is important to distinguish the descriptive and the prescriptive versions of

these various approaches. It is one thing to argue that the law should pursue eco-

nomic efficiency, or fair loss distribution, or social protection, at the expense of

giving practical expression to ideas of historic responsibility.94 It is quite

another thing to argue, as some of their proponents do, that such approaches

provide the best explanation of what the legal system of responsibility actually

is and does. There are two related points to be made here. The first is that the

body of legal materials with which this book is primarily concerned—Anglian

common law—contains a huge amount of evidence to support the idea that

judges view large areas of the law primarily in terms of historic responsibility.

There seems no good reason to doubt that what judges say about the role of his-

toric responsibility in the law expresses what they think the law is really about.

Secondly, there are crucial structural features of the common law and of com-

mon law adjudication that make very little sense except as reflections of a con-

cern with issues of historic responsibility.95 It does not follow, of course, that

this concern with historic responsibility is exclusive of other concerns, or that

judges and litigants may not use the law to pursue goals such as compensation,

deterrence or social protection. Indeed, it is perfectly clear from the legal mater-

ials that pursuit of these and other goals is an important aspect of our legal

responsibility practices. It does mean, however, that the pursuit of such goals is

constrained by the responsibility-oriented structural and substantive features of

the common law.96 Put another way, achievement of the law’s goal of maximis-

ing compliance with prospective responsibilities is constrained by the fact that

its main tool for doing so is liability to incur penalties and obligations of repair.

The design of this tool is based on ideas of historic responsibility. We must look

to institutions other than those that apply and enforce the law, to promote law-

abidingness by techniques not based on concepts of historic responsibility.
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In fact, whereas the economic approach, if taken to its logical conclusion, ren-

ders historic responsibility and related concepts (such as intention and (back-

ward-looking) causation) redundant, less systematic approaches tend to accept

the uneasy co-existence in the law of backward-looking responsibility ideas

with the pursuit of its forward-looking goals, while assuming that in case of

conflict, fidelity to responsibility concepts will, and should, be sacrificed to a

greater realisation of desired social goals. Such pragmatism seems to me to be

faithful to the spirit of the common law; although I would challenge the

assumed subjection, in practice, of personal responsibility to consequences. In

this respect, it is important to distinguish between legal doctrine and legal

processes. Ideas of historic responsibility continue to lie at the very core and

base of much legal doctrine. As a mechanism for dealing with a wide range of

social problems and conflicts, legal liability is based fairly and squarely on con-

cepts of historic responsibility. The law, however, operates in a social environ-

ment in which competing models for dealing with such problems and conflicts

find many adherents. In the past 100 years, the two main competing models have

found expression in the welfare state on the one hand, and free-market individ-

ualism on the other. Litigants who support one or other of these models under-

standably seek the law’s aid to resolve problems and conflicts in a way

consistent with their own ideology; and judges who are sympathetic to one or

other of these competing models are likely to want to oblige to the extent pos-

sible within the constraints imposed by the law’s orientation to ideas of historic

responsibility. 

Some people think that the encounter with competing ideologies has affected

the substance of the law in important ways. For instance, many have argued that

an excessive (welfarist) concern with the needs and rights of victims has dis-

torted the principles of historic responsibility underlying tort law, and has cre-

ated (or widened) the gap between historic responsibility in law and moral

responsibility.97 On the other hand, it has been suggested that the extreme indi-

vidualism underlying the economic approach to tort law (which has arguably

affected the approach of courts to liability for economic loss) ignores the fact

that agents have duties and that victims have corresponding rights.98 The basic

point, however, is that the concern with historic responsibility is ineradicably

built into the substance and structure of the common law; and so there is a limit

to the extent to which legal liability rules can be used to achieve forward-

looking goals. Personal responsibility is not the only principle on which social

relations could be (or are) organised, but it is the principle which is, to use the

philosophical jargon, “immanent” in the common law.
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2.7 CONCLUSION

In this chapter I have developed a taxonomy of responsibility concepts suited to

an analysis of responsibility in Anglian common law. I have distinguished

between historic and prospective responsibility, which tracks a distinction

between accountability (“what it means to the responsible”) and the idea of

“what our responsibilities are”. In terms of responsibility, the prime function of

law (I have argued) is to tell us what our responsibilities are. Holding people

accountable for failure to fulfil their prospective legal responsibilities is an

important, but only secondary, concern. In other words, historic responsibility

is (typically) a function of failure to fulfil one’s prospective responsibilities. In

law, as in morality, possession of a minimum level of physical and mental capa-

city (which Hart called “capacity responsibility”) is a precondition of having

prospective responsibilities. Although such capacity entails the ability to under-

stand relevant causal processes, in law causation is primarily relevant to historic

responsibility for causing harm. I have also distinguished between personal and

vicarious responsibility, and between individual responsibility on the one hand

and group and shared responsibility on the other. These distinctions cut across

and add necessary detail to that between historic and prospective responsibility.

I have argued that because of its practical concern with sanctions, study of

legal responsibility practices can illuminate our concept of responsibility more

generally. I have also argued that by reason of its explicit concern with victims

and with social values as well as with agents, study of legal responsibility can

supplement understanding of responsibility that is derived by viewing it from an

agent-focused perspective. These functional and relational aspects of responsi-

bility in law give it much greater importance for our general understanding of

responsibility than is commonly recognised by theorists who view responsibil-

ity in an agent-focused way. Central to this discussion, and to the analysis of

responsibility in the rest of the book, are the distinctions I have drawn between

the civil law, criminal law and public law paradigms of responsibility.

Finally, I have argued that historic responsibility is not the only basis for

resolving the sorts of social problems to which law-applying institutions apply

the criteria of historic responsibility. However, because ideas of historic respon-

sibility are integral to the substance and structure of the common law, attempts

to use it to regulate social interactions according to different criteria are bound

to be of only limited success. 

Having explored briefly and in general terms the distinctive contribution that

the study of law can make, by virtue of law’s institutional resources, to our

understanding of responsibility, we are now in a position to analyse certain

aspects of that contribution in more detail.

The Nature and Functions of Responsibility 63





3

Responsibility and Culpability

3.1 RESPONSIBILITY, LIABILITY AND CULPABILITY

ONE OF THE strongest and most persistent themes in the philosophical 

literature dealing with responsibility is that responsibility requires culpa-

bility (or “blameworthiness”). It is generally agreed that a minimum level of

mental and physical capacity is a precondition of culpability. A person should

not be blamed if they lacked basic understanding of the nature and significance

of their conduct, or basic control over it, unless their lack of capacity was itself

the result of culpable conduct on their part. Beyond that, there is less agreement

about what makes conduct (and its consequences) culpable. For some, conduct

is culpable only if it is deliberate or intentional. Deliberation and intention are

typically explained in terms of plans—intentional (or “deliberate”) conduct and

intended consequences are planned. Other theorists include conscious risk-

taking (“recklessness”) in their account of culpability. On this view, it may be

blameworthy to take a known risk of an adverse outcome, even if producing the

outcome was not part of the agent’s plan. Yet other accounts of culpability

embrace at least some cases of “negligence” or “carelessness”.

Whatever view is taken of the relationship between responsibility and culpa-

bility, it is quite clear that not all legal liability is based on “fault”. In the first

place we have seen that some legal liabilities are not even based on responsibil-

ity for past conduct, let alone fault.1 Secondly, strict liability—that is, liability

based on responsibility regardless of fault—is an important and widespread

legal phenomenon. This fact tends to elicit one of two responses from philoso-

phers: either that strict legal liability is inconsistent with ideas of “moral”

responsibility and is, for that reason, to be deplored; or that strict legal liability

is to be explained in terms of certain “practical concerns” of the law that are not

shared by morality.

The main purposes of this chapter are to explore the relationship between

legal liability and culpability, and to challenge the popular argument that in

imposing strict liability, the law parts company with morality. In the process, I

will also address two major philosophical debates relevant to law: one concern-

ing the relationship between responsibility and luck; and the other concerning

the relationship between responsibility and the outcomes of conduct.

1 See 1.1 and 2.6.



3.2 RESPONSIBILITY AND LUCK

3.2.1 Limited sensitivity to luck

In 1.4.2 it was suggested that for the purposes of analysing responsibility prac-

tices, the truth or falsity of causal determinism can be ignored. Even if causal

determinism is true, the facts remain that although we feel our conduct to be

subject to varying degrees of external and internal limitation and constraint, we

experience freedom of choice and a fair degree of control over our conduct and

the world around us; that people differ in terms of their capacities and abilities

to achieve good outcomes and avoid bad outcomes; that people can change 

their behaviour patterns; and so on. Regardless of the truth or falsity of deter-

minism, we hold ourselves and others responsible, and we accept responsibility,

for at least some (of their and our) conduct and some of its consequences.

Responsibility is a human construct; and facts about human psychology, and

about the way we experience our relationship with the physical world, provide

an appropriate basis for analysis and evaluation of our responsibility practices.2

It is important not to confuse determinism, which is a belief about the way

things are, with fatalism, which is a psychological response to the human con-

dition. Fatalism would be corrosive of our responsibility practices in a way that

determinism by itself is not.3

But while our responsibility practices assume (consistently with the way most

people perceive their situation) that we have a certain freedom of choice and a

certain degree of control over our conduct and its consequences, they also

acknowledge (once again, consistently with the way we perceive our situation)

that our freedom of choice, and our control over ourselves and the world

around us, is limited.4 In other words, our responsibility practices acknowledge

the role of luck in our lives, understanding “luck” as referring to events and out-

comes that are outside our control. Because the analysis in this book rests on no

assumption (or argument) either way about the truth or falsity of causal deter-

minism, “control”, as used here, refers to the human experience of control, and

to the presupposition of control that is fundamental to the psychology of

responsibility. This “experiential” sense of “control” (and the corresponding

experiential sense of “luck”) is compatible with both the truth and the falsity of

causal determinism.

66 Responsibility and Culpability

2 Similarly Wallace (1994), 147–9, 181–2; Fischer and Ravizza (1998). Wallace’s project, it seems,
is to establish that holding people (morally) responsible would be compatible with determinism (if
it were true). The compatibility of responsibility with a deterministic world is irrelevant to my con-
cern with responsibility practices, because we have developed these practices without knowing
whether determinism is true or not. As McFee says, determinism is a philosopher’s problem, not a
lawyer’s or a historian’s or a psychologist’s: McFee (2000), 144–5, 150.

3 Similarly: Dennett (1984), 104; also 122.
4 For a definition of control see Dennett (1984), 52.



We can usefully distinguish two types of control relevant to responsibility—

internal and external. Internal control is the control that each of us has over our

mental processes and bodily movements—“self-control”, if you like. External

control is the control we have over other people’s conduct and behaviour and

over the natural world. Corresponding to these two types of control are two

types of luck. “Dispositional luck” refers to aspects of one’s personality, tem-

perament, emotions, desires, mental and physical capacities, and so on, which

one cannot control. “Circumstantial luck” refers to aspects of the world around

us, and of our situation in life, that are outside our control. People vary in their

ability to control their own behaviour and the world around them. When things

turn out well for a person despite their lack of control, we can say that they have

good luck; and when things turn out badly for a person as a result of their lack

of control, we can say that they have bad luck.

A basic issue for any responsibility system is the extent to which it ought to be

“sensitive” (and, correspondingly, “insensitive”) to the role of luck in human

lives. All our conduct, and all the outcomes of our conduct, are, to a greater or

lesser extent, affected by factors outside our control. If responsibility depended on

control over all aspects of our conduct and its consequences, we would never be

(fully) responsible for anything. Luck is ubiquitous. By acknowledging that we

have a certain degree of control over our conduct and its consequences, but that

this control is limited, our responsibility practices (we might say) exhibit “limited

sensitivity to luck”. In the law, such sensitivity to bad luck manifests itself in two

different ways: sometimes it negatives liability (as in the case of the defence of

frustration in the law of contract: 3.2.2) and sometimes it reduces liability (as

when lack of capacity is taken into account in sentencing criminals: 3.2.4).

This feature of our responsibility practices can be explained psychologically.

It is important to our sense of personal identity to feel that we can, by our own

efforts, effect changes in ourselves and in the world around us—that we have

some control over our conduct and its consequences.5 In order to maintain this

sense of being able to affect the course of events, we need to feel that some con-

duct and some consequences are within our control and our responsibility; but

equally that other conduct and other consequences are beyond our control and

our responsibility. There is a fine line between feeling that we are masters of our

fate and that we are victims of circumstance. Feeling that we were responsible

for all of our conduct and all its consequences, no matter how little control we

seemed to have over them, would be just as destructive of our sense of ourselves

as agents who can effect change as feeling that we were responsible for nothing,

no matter how much control we seemed to have. 

The fact that our responsibility practices make only limited allowance for luck

may be explicable in normative terms. Because people accept and are thought

deserving of praise for at least some good conduct and outcomes despite the role
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of good luck in producing them, they should (we might think) also be prepared

to accept blame for at least some bad conduct and outcomes despite the role of

luck in producing them. As Honoré puts it:

“We cannot take the credit without the discredit, since that would be to violate the

principle of taking the rough with the smooth—a principle that possesses moral force

and can perhaps be regarded as a form of distributive justice”.6

Where to draw the line between sensitivity and insensitivity to luck is an issue

to which philosophers have given surprisingly little attention. In the context of

the allocation of resources, as opposed to the allocation of responsibility, the

leading theorists opt either for total insensitivity to luck,7 or total sensitivity 

to luck.8 Dworkin distinguishes between “handicaps” (a person’s “circum-

stances”) and “preferences and ambitions” (which are “features of body or mind

or personality”).9 The former, he thinks, should be taken into account in the dis-

tribution of resources, while the latter should be ignored. However, it is not

clear whether Dworkin sees this distinction as cutting across that between luck

and control, or as reflecting it (handicaps being outside a person’s control, but

preferences and ambitions within it). Nor is it clear what role it might play in

relation to responsibility. 

Rawls thinks that whereas luck should be ignored in distributing resources, it

is relevant to the allocation of responsibility. The validity of this distinction has

been questioned.10 Certainly, from the perspective of the person “enforcing” the

responsibility, as opposed to that of the person held responsible, legal responsi-

bility, at least, can sometimes itself be viewed as a resource. For instance, when

the House of Lords held, in Donoghue v. Stevenson,11 that manufacturers of

products owe a duty of care to consumers, this gave consumers a legal and finan-

cial resource that they previously lacked. Putting the point more abstractly, it is

a mistake to think that responsibility—legal responsibility, anyway—is purely

a matter of “corrective”, as opposed to “distributive”, justice.12 If luck is rele-

vant to the allocation of responsibility, it must also be relevant to the allocation

of resources, or, at least, the resource of responsibility. This is obvious once we

notice that if A causes harm to B (partly) as a result of factors outside the con-

trol of both of them, and on account of that bad luck, A is held not responsible,

B must bear the cost of the harm even though the occurrence of the harm was,

in some relevant respect(s), beyond B’s control as well as A’s. In such circum-

stances, to allocate responsibility is to distribute the costs of bad luck. It is for

this reason that a crucial test of the acceptability of our responsibility practices

is how they distribute those costs. As Ripstein argues:
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“The idea that a person’s life should depend only on the things he can control may

make sense in the case of a particular individual if others are ready to devote their lives

and resources to covering that person’s losses. But it cannot be made sense of in the

case of a plurality of persons living together on terms of mutual respect”.13

Because of the ubiquity of luck in human affairs, we need, in law and moral-

ity alike, principles that determine when lack of control of the circumstances in

which our conduct occurs and takes effect will negative or reduce responsibil-

ity, and when it will not. Such principles are an aspect of distributive justice.

3.2.2 Limited sensitivity to circumstantial luck

So far as circumstantial luck is concerned, there are various rules and principles

that inject limited sensitivity to luck into the law. For instance, under the doc-

trine of “frustration” in the law of contract, a contracting party may be relieved

of a contractual obligation if it becomes impossible to perform as a result of cir-

cumstances outside the party’s control.14 In the law of tort, it is relevant to

whether a person will be judged to have acted negligently or not that they were

confronted by an emergency that was not of their own making.15 In both tort

law and criminal law, the defences of necessity and duress recognise that a per-

son may be excused, by reason of external circumstances over which they had

no control, for having behaved in ways that would ordinarily be unacceptable.

Various aspects of the law of causation—such as the distinction between a

causal condition and an effective cause,16 and the notion of an intervening

cause17—reflect the fact that our control over the consequences of our conduct

is limited. 

On the other hand, it is equally clear that in certain respects the law is insen-

sitive to circumstantial luck. For instance, completed crimes may be punished

more severely than attempted crimes.18 Another example is the principle of tort

law and criminal law that an injurer must take the victim “as found”. So, for

instance, a driver bears the risk that a pedestrian injured by the driver’s negli-

gence might suffer abnormal damage by reason of being a haemophiliac. This

rule is an application of a much wider implicit principle that agents must take

the world as found. It is generally no answer to legal liability that the circum-

stances in which one’s conduct occurred and took effect were beyond one’s con-

trol. On the other hand, in judging whether a person has been negligent for the
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purposes of tort liability, the rule is that a defendant will be liable for the full

extent of the abnormally vulnerable person’s injury only if the defendant failed

to take precautions that would have been necessary to protect the normal per-

son from injury. In the absence of knowledge of the victim’s abnormality, there

is no duty to take special precautions to protect the abnormal victim from

injury.19 By combining this rule with the “take-as-found” principle, the law (as

it were) distributes the luck between the tortfeasor and the victim.

In very abstract terms, the characteristic of liability-negativing unlucky cir-

cumstances seems to be extraordinariness. For instance, coincidences—unusual

combinations of (unlucky) circumstances—may negative responsibility both in

law and morality. In contract law20 a person may be relieved of contractual

obligations if they were induced to enter the contract by extraordinary pressure

exerted by the other contracting party, but not if their entry into the contract or

their acceptance of disadvantageous terms under it, was the result of common

external circumstances (such as poverty) which put them in a relatively weak

bargaining position.21 In criminal law, pressure of external circumstances may

found a successful plea of necessity or duress, but only if it is extreme and

unusual. Within the range of “normality” agents are expected to adjust their

behaviour to circumstances outside their control, and accept the consequences

if they cannot or do not. So, for instance, poverty does not excuse theft, and

homelessness does not excuse squatting.22

These last examples deserve a little more discussion. There are well-

documented correlations between economic and social deprivation and certain

types of crime. And yet, at least at the level of liability (as opposed to sanc-

tions—see 3.5.4) social factors are ignored (in principle, at least) in assessing

criminal responsibility for conduct and consequences. Instead, the law focuses

on the agent’s choices and their physical and mental capacities. Similarly, the

rules of tort liability for interference with property rights pay no attention to

wider issues of social justice concerning the way property rights are distributed

within society. The law’s disregard of “social justice” in its construction of con-

cepts of personal responsibility has provoked various critiques, particularly of

the criminal law.23 Norrie, for instance, has argued that the criminal law (and

much theorising about the criminal law) takes insufficient account of the 
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“relational” nature of responsibility.24 His basic argument is that agency is a

function not solely of individual choice and capacity but also, to some extent, of

social forces outside the agent’s control.

Norrie’s analysis is complex and raises many issues that will not be discussed

here.25 There is one strand of his discussion which does deserve comment, and

that is the pervasive (and largely implicit assumption) that morality is more sen-

sitive to circumstantial luck than the criminal law.26 Yet at the same time,

Norrie detects ambivalence in criminal law theory and doctrine which, in his

view, acknowledges and reflects the interplay between individual agency and

social context.27 Putting this observation together with his view that a truly

“moral” approach to responsibility takes account of both individual agency and

social context, it seems that Norrie would not dissent from the plausible pro-

position that thinking about responsibility in both the legal and the moral

domains recognises the impact of external circumstances on people’s behaviour

and choices. In criminal law, for instance, pressure of external circumstances

can be taken into account in sentencing even when it would be ignored at the

level of liability.

Whether morality is more sensitive to circumstantial luck than the law is a dif-

ficult question to answer in the abstract. As in other contexts, a careful survey

of moral thinking about the relevance of social factors to personal responsibil-

ity would, no doubt, reveal considerable disagreement and difference of opin-

ion. So far as the law is concerned, detailed analysis might reveal that the

balance between sensitivity and insensitivity to circumstantial luck varies from

area to area because different areas of law have different purposes and perform

different functions. More generally, to the extent that the functions of law are

different from the functions of morality, one might expect that the balance

would be struck differently in the two domains. For instance, attitudes to the

relevance of circumstantial luck might depend partly on the nature of the vari-

ous sanctions available to enforce judgments of responsibility. What seems

clear, however, is that it is a mistake to assume that unlike the law, morality is

entirely sensitive to circumstantial luck. Thinking in both domains displays sen-

sitivity, but only limited sensitivity, to circumstantial luck.
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3.2.3 Limited sensitivity to dispositional luck

As is to be expected, the law also strikes a balance between sensitivity and insen-

sitivity to dispositional luck. Sensitivity finds expression, for instance, in

defences such as insanity, diminished responsibility and automatism; and also in

rules and principles that relieve young children of legal liability. More generally,

possession of a minimum of physical and mental capacity is a precondition of

legal liability.28 However, this minimum is set at a low level,29 and there can be

large variations amongst those who rise above it in their ability to avoid behav-

ing in ways that may attract legal liability. 

A clear manifestation of legal insensitivity to dispositional luck is found in the

“reasonable person” (or “objective”) standard of care in the law of negligence.30

Under the objective test of negligence it is not open to a person to say that they

could not have met the standard of the reasonable person because of their own

mental, physical or financial abilities and resources. In setting the standard of

the reasonable person, the law’s starting-point is to establish a relevant univer-

sal standard of conduct by constructing a sort of model person, with commonly

possessed characteristics, abilities and resources,31 and asking what that person

would have done in the circumstances in which the defendant was placed. The

word “relevant” refers to the fact that there are different categories of average

person for different types of case. For instance, in a road accident case, the aver-

age person is the average driver; in a medical negligence case against a surgeon,

the average person is the average surgeon; and so on. In certain cases, however,

negligence law does take account of the agent’s own abilities and resources,

regardless of whether they are commonly possessed,32 thus making limited

allowance for dispositional luck.

In analysing the relationship between luck and the objective test of negli-

gence, a distinction needs to be drawn between what might be called “personal”
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28 Arenella (1992). The discussion in this section focuses on mental and physical capacity. In the
theoretical criminal law literature there is also much discussion of the relevance to responsibility of
“character”, which is related to emotions, motives and reasons for action. Character is often
assumed to be beyond the individual’s control (see e.g. Norrie (2000), 36–7, 108–9, 127–8). For dis-
cussion see 3.6.3.3.

29 Witness the recent abolition in England of the rebuttable presumption that children aged
between ten and fourteen are incapable of committing crimes: Crime and Disorder Act 1998 (UK),
s 34. For discussion see Bandalli (1998).

30 For a criminal law example see R v. Stone [1977] QB 354 (negligent manslaughter). The
defence of provocation is another prime site for debates in the criminal law about the appropriate
balance between sensitivity and insensitivity to dispositional luck: Gardner and Macklem (2001).

31 There is, of course, much room for controversy in constructing the profile of the reasonable
person. An issue that has been much discussed in recent years is whether and how gender ought to
be taken into account. See, for instance, Conaghan (1996). Taking gender into account could have
dramatic effects in criminal law since men are much more likely to commit crimes than women. In
England, gender has been relevant to the defence of provocation since the decision of the House of
Lords in DPP v. Camplin [1978] AC 705.

32 Trindade and Cane (1999), 446–7.



and “interpersonal” standards of conduct. In applying a personal standard to

particular conduct, the question is whether the agent measured up to their own

individual level of competence—i.e. their abilities and resources. By contrast,

applying an interpersonal standard involves asking whether the agent’s conduct

displayed a level of competence defined, to a greater or lesser extent, independ-

ently of the agent’s own level of competence. The reasonable person test of neg-

ligence imposes an interpersonal, not a personal, standard of conduct, i.e. a

standard of conduct defined by reference to the characteristics, abilities and

resources of the reasonable person, not those of the agent.33 It follows that there

may be people who, through bad luck, lack abilities or resources attributed by

the law to the model person; but who, nevertheless, are subject to the reasonable

person standard because they possess the minimum capacity that is a precondi-

tion of legal liability. Provided the standard of the reasonable person is set at a

level that most people are competent to meet most of the time,34 such people (for

whom Honoré has coined the tag “shortcomers”),35 will be a minority. Even so,

by adopting an interpersonal test of negligence, the law is insensitive to the

shortcomer’s bad luck of lacking the characteristics, abilities and resources

attributed to the reasonable person.

The law’s insensitivity to the shortcomer’s unlucky lack of competence may

be explained and justified in several ways. The first rests on the observation that

in order to set personal standards of care we would have to be able to observe

and measure differences in competence between individuals. While some differ-

ences in competence may be obvious, many will be difficult and costly to observe

and measure. In order to avoid this cost, the law is justified in setting impersonal

standards.36 This argument assumes that in principle, personal standards of

conduct are preferable; but that in practice, they may be unacceptably costly to

achieve.

A second explanation of the law’s use of impersonal standards rests on the

argument that by holding shortcomers to standards beyond their competence, it

gives them an incentive to improve their abilities and increase their resources or,

alternatively, take steps to prevent their lack of competence producing adverse

consequences. Andrew Simester argues that the law’s insensitivity to disposi-

tional luck should extend only to corrigible characteristics—such as lack of

knowledge and memory-power—and not to incorrigible characteristics such as
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33 The question of whether the agent ought to be judged against a personal or an interpersonal
standard is central to criminal law defences such as provocation (see e.g. R v. Smith [2000] 3 WLR
654) and duress.

34 If the law set its standards so high that most people would be incapable of meeting them most
of the time, it could be considered unfair as a system of personal responsibility. In theory, the law
avoids this criticism by equipping the model person with commonly possessed abilities and
resources. In practice, it is often alleged that the law attributes to the model person abilities and
resources which most people simply do not have. My view, for what it is worth, is that such criti-
cism is generally unjustified.

35 Honoré (1999), 16.
36 Shavell (1987), §§ 4.1.1 and 4.1.3; Posner (1992), 167–8; Honoré (1999), 24, but see ibid. 19–20.



lack of intelligence.37 This argument suffers from two defects. First, it seems

possible, in principle at least, that what Simester classes as “corrigible” charac-

teristics might, in some people, be incorrigible. If so, would it then be unfair to

treat people uniformly in relation to memory, for instance, even if the powers of

memory attributed to the model person were within the grasp of most people

most of the time? An affirmative answer to this question would be unwelcome

because it suggests that it would not be fair to treat people uniformly in relation

to any characteristic, ability or resource that, as a result of bad luck, some

people lacked incorrigibly. Secondly, Simester’s argument ignores the possibil-

ity that even if the incapacity is not corrigible, it may be reasonable to expect the

incapable person to take steps to avoid situations in which their lack of capacity

might produce adverse consequences.38

Unlike the first explanation of the law’s adoption of interpersonal standards,

the second assumes that such standards are preferable, both in principle and in

practice, to personal standards. The same is true of the third explanation, which

rests on the argument that personal standards of care would strike the balance

between our interest, as agents, in freedom of action, and our interest, as vic-

tims, in security of person and property, too heavily in favour of our interest in

freedom of action. As we have seen, the interests of victims are given greater

weight in civil law than in criminal law. Thus it is that in civil law, unlucky lack

of ability to meet interpersonal standards of care is generally ignored both in

imposing liability and in assessing sanctions. In criminal law, because the inter-

ests of victims are given less weight, and because criminal liability carries more

stigma than civil liability, more allowance is made for the personal characteris-

tics of agents in defences such as insanity and diminished responsibility, and in

sentencing.39 For the same reasons, there is a view that criminal liability for neg-

ligence should be based on personal rather than interpersonal standards.40

According to this third argument, then, interpersonal standards provide a mech-

anism for allocating bad dispositional luck to agents rather than victims. The

more personalised the standards of conduct imposed on agents, the greater the

burden of dispositional bad luck imposed on victims. Making only limited

allowance for dispositional luck in favour of agents distributes the burden of

such luck between agents and victims, for the benefit of victims.

It is often assumed that morality41 is much more sensitive than the law to dis-

positional luck, and that a person will not be held morally responsible for doing

what they could not have avoided, or for failing to do what they could not have

done: “ought implies can”, as the common aphorism goes. In assessing the valid-

ity of this assumption, it is important to note that in the phrase “ought implies
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37 Simester (2000)
38 Similarly: Shavell (1987) §§ 4.1.2 and 4.2. For Dennett, the “elbow room” created by fore-

knowledge of features of the world and of ourselves that are outside our control is the form of “free
will” “most worth wanting”: Dennett (1984), 54–5, 62–3.

39 See further 3.2.4.
40 Ashworth (1999), 197–8.
41 Or “the courts of Heaven” as Oliver Wendell Holmes put it: Holmes (1881), 86.



can”, “can” is ambiguous. Tony Honoré captures two senses of “can” in his dis-

tinction between “can (particular)” and “can (general)”.42 If a person fails to

meet a standard on a particular occasion, we can say that on that occasion they

could not (particular) have met the standard. But if the person typically succeeds

in meeting the standard when they try, we can say that they can (general) meet

the standard; and occasional failure to meet the standard does not cast doubt on

the validity of such a statement.43 It is a normal part of human experience that

people do not always succeed in exercising abilities and skills that they undoubt-

edly have, even when they try. Once a person has failed to meet a standard on a

particular occasion, there is no way that we can know whether they could have

met it on that occasion, even if they normally meet the standard when they try.44

This is as true of personal standards as of interpersonal standards. Displaying

practical sensitivity to dispositional luck is a matter of designing standards of

conduct that make appropriate allowance for dispositional differences. For

instance, it would be uncontroversially unfair to hold blind people to standards

of conduct that require sight for compliance. On the other hand, within a very

broad range, differences of intelligence are treated as irrelevant to standards of

safe driving. But once an appropriate standard of conduct has been agreed upon,

it makes no practical sense to exempt a person to whom the standard applies

from responsibility on the ground that on the particular occasion in question

they could not have complied with it.

The practical question, then, is whether morality is more sensitive than the

law to unlucky lack of the resources and abilities needed in order that an agent

can (general) meet interpersonal standards of conduct. In other words, are

moral standards of conduct more personalised than legal standards? Even leav-

ing aside the fact of disagreement about moral issues, this is a very difficult ques-

tion to answer in the abstract.45 As in the case of circumstantial luck, it may be

that our attitude to the relevance of dispositional luck varies with context. In

law, for instance, it is widely thought that principles of criminal responsibility

are, or ought to be, more sensitive to dispositional bad luck than principles of

civil responsibility. However, there is no reason to think that the arguments in

favour of the use of interpersonal standards in the legal domain do not also play

a part in moral thinking. Perhaps the argument based on the difficulty of observ-

ing and measuring differences of competence has less force in the moral domain

than in the legal domain. But this is only because legal sanctions are, in general,

more onerous than moral sanctions; and because many issues of responsibility

that can be left unresolved in the moral domain must be resolved once they enter
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42 Honoré (1999), ch. 7. “Can” is also ambiguous in respect of the relationship between respon-
sibility and determinism: Wallace (1994), 223; Glover (1970), ch. 4, esp 79–81.

43 See also Pettit (2001), 95–7; Pettit (2001a): the notion that an agent could have done otherwise
should be interpreted as concerned not with the causal process leading to what was done but on the
nature of the agent. For Pettit, an agent who has “discursive control” over an action is fit to be held
responsible for it even if the action was the result of a causal sequence that made it inevitable.

44 Honoré (1999), 35–6, 139; Dennett (1984), 136–7, 147–8; Pettit (2001), 96.
45 For a positive answer see Pettit (2001), 15–17.



the legal domain. Certainly, morality is as much concerned with influencing

future behaviour as the law; and it is only the excessive focus on agents found in

many discussions of moral responsibility that conceals morality’s concern with

our interest, as victims, in security of person and property.

Honoré’s account of responsibility suggests that interpersonal standards may

be justified by appealing to the principle of taking the rough with the smooth.

According to this principle, it is fair to hold people responsible for the bad out-

comes of their conduct if they are able, in aggregate over a lifetime, to produce

a surplus of good outcomes over bad outcomes.46 Restated in terms of inter-

personal standards, it is fair to hold people responsible for breach of inter-

personal standards provided they are able, more of often than not, to comply

with such standards when they try. People who are unable to do so should be

exempted from moral responsibility (and legal liability) for breach of interper-

sonal standards on the ground that they lack minimum capacity. People who

possess minimum capacity are able, more often than not, to comply with inter-

personal standards;47 and people of greater competence can comply more often

than people of lesser competence, especially shortcomers. Because even short-

comers are able, over their lifetime, more often than not to comply with inter-

personal standards, it is not unfair to require them to take responsibility for

instances of non-compliance, for the sake of protecting the interest in security of

person and property of those adversely affected by their behaviour. If this argu-

ment is successful, it supports the conclusion that morality, as much as law,

makes only limited allowance for dispositional bad luck; and that interpersonal

standards find a place in the moral domain as well as in the legal.

3.2.4 Liability, sanctions and dispositional luck 

The law absolves certain categories of persons from responsibility for failure to

meet its standards because they lack minimum general capacity; but it sets the

level of minimum capacity needed for legal responsibility very low. People

whose capacities exceed that minimum level are held responsible regardless of

the extent to which their general capacities exceed the minimum. This is not to

say that differences in abilities and resources are irrelevant; but they are relevant

to deciding how to treat responsible persons, not to attributing responsibility.

In legal terms, differences in capacity are relevant to sanctions, not liability.

Outside the law, even if it is the case that the minimum level of capacity required

to attract responsibility for failure to meet interpersonal standards of conduct is
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46 Honoré (1999), 26–7; Dennett (1984), 94–7.
47 The empirical basis of this proposition is insecure (Cane (2001a), 80 n. 60). In Perry’s view, the

proposition is “simply false” (Perry (2001), 67. In a reply to Perry, Honoré bolsters his position by
saying that because nearly everyone (even the shortcomer) wants to be treated as a “rational per-
son”, being held outcome-responsible according to interpersonal standards is itself a benefit:
Honoré (2001), 226–7.



set higher than the law sets it, some people will exceed that minimum level of

capacity to a greater extent than others. And as in the law, so in morality, dif-

ferences in capacity may be taken into account in determining sanctions rather

than in the attribution of responsibility.48 For instance, if two young siblings of

different ages commit the same moral misdemeanour, their parents may feel jus-

tified in punishing the elder more harshly than the younger.

Attending to this distinction between responsibility and sanctions reveals 

a very important contrast between what (in 2.4.1) I called the criminal law 

paradigm and the civil law paradigm of legal responsibility. The civil law para-

digm gives much greater weight to victims’ interests than the criminal law para-

digm, which focuses primarily on the agent’s conduct. In the criminal law

paradigm, sensitivity to the bad luck of lacking a minimum level of (general)

capacity may lead to denial of criminal liability. But also, sensitivity to unlucky

differences in capacity amongst those who possess minimum capacity may find

expression in sentencing practice.49 Degrees of capacity to avoid incurring

responsibility can be expressed as degrees of fault by penalising less harshly

those of lesser capacity. The principle that punishment should be relative to

individual fault is one source of misgivings about mandatory sentencing. This is

not to say that the sentencing process is finely tuned to individual differences of

capacity. Differences between the capacities of individuals may be difficult to

observe and measure. The most courts can do is to give effect to the principle in

a rough and ready way. 

In the civil law paradigm, by contrast with the criminal law paradigm, sanc-

tions typically take the form of victim-oriented remedies, not agent-oriented

penalties. The basic measure of civil law sanctions is the negative impact of the

agent’s conduct on the victim (the victim’s “loss” or the agent’s gain at the 

victim’s expense), not the faultiness of the agent’s conduct. In assessing civil

sanctions, differences of capacity amongst those who possess minimum capacity

are generally ignored. Only in those rare cases in which a civil sanction is puni-

tive in nature does the civil law paradigm pay attention to the agent’s fault in

matters of sanction as opposed to responsibility. In this way, the civil law para-

digm is less sensitive to dispositional luck than the criminal law paradigm.50

Both display limited insensitivity to dispositional luck at the level of attributing

responsibility (although even here, the criminal law makes more allowance for

dispositional bad luck than the civil law). But the criminal law paradigm is more

sensitive to luck than the civil law paradigm at the level of sanctions. I hypo-

thesised in 2.4.1 that the civil law and criminal law paradigms of legal res-

ponsibility broadly reflect moral principles of responsibility. If this hypothesis is
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48 Similarly: Shaver (1985), 82–3. 
49 Ashworth (2000), 123–8, 139–40; Walker and Padfield (1996), 50–1, 55, 314; Morse (1993), 242.

The reduction of murder to manslaughter on grounds of diminished responsibility illustrates the
same point.

50 For the suggestion that criminal law ought to be more sensitive to circumstantial luck than civil
law see Law Commission (1996), para. 4.33; Ashworth (1993).



correct, it supports the earlier conclusion that our moral responsibility prac-

tices, like our legal responsibility practices, make only limited allowance for dis-

positional luck.

3.3 CRITERIA OF LEGAL LIABILITY

3.3.1 Fault

3.3.1.1 Components of fault criteria

Legal criteria of fault have two types of components: mental elements and

standards of conduct. Legal fault consists either of failure to comply with a spec-

ified standard of conduct, or of failure to comply with a specified standard of

conduct accompanied by a specified state of mind.51 Legal fault criteria may

relate to conduct or to outcomes (or to both). The term “conduct” refers to both

acts and omissions; and it connotes acts and omissions described not in terms of

bodily movements (or their absence), but in terms of some legal category. In

other words, “conduct” connotes acts and omissions plus what might be called

their “definitional” consequences.52 For instance, trespass to land may consist of

the bodily movements involved in walking onto land, plus the definitional con-

sequence of entering the land of another without their consent. “Outcomes”

refers to what might be called “extrinsic” consequences. So, for example, if a

person crashes their car into someone’s house without the house-owner’s con-

sent, the person’s relevant acts and omissions have trespass to land as a defini-

tional consequence, and damage to property as an extrinsic consequence. It can

be seen from this example that extrinsic consequences, as much as definitional

consequences, may figure in the description of conduct. We could describe the

driver’s acts and omissions in terms of damaging property. So the distinction

between definitional and extrinsic consequences does not reside in the fact that

the former are part of the description of conduct while the latter are not. In law,

the distinction lies in the respective relationships of definitional and extrinsic

consequences with acts and omissions. The relationship between acts and omis-

sions and extrinsic consequences is causal, but the relationship between acts and

omissions and definitional consequences is not. A person will be liable for an

extrinsic consequence of their acts or omissions only if it can be proved that

their acts or omissions “caused” the consequence. The relationship between

responsibility and causation is discussed in more detail in chapter 4.
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51 I am using this phrase in a purely descriptive way. I do not intend to enter the debate about
whether states of mind are non-physical entities that can be “indirectly observed”. As I argued in 2.3,
for the purposes of understanding our responsibility practices, legal mental-state requirements are
best understood as involving the interpretation of conduct against criteria of normal behaviour
couched in terms of plans, knowledge of risk, and so on.

52 Terry (1924), 123.



3.3.1.2 Intention

The mental elements of legal fault criteria are “intention”, “recklessness”,

“knowledge/belief” and “malice”. Intention may relate either to conduct (in

which case we would describe the conduct as “intentional” or “deliberate”) or

to outcomes (in which case we would describe the outcome(s) as “intended”). In

its core sense, intention involves “aiming at” as part of a plan. If a person’s con-

duct is aimed at producing a certain outcome, then that conduct will necessar-

ily be deliberate. But the converse is not true. A person’s planned, deliberate

conduct may produce an unintended outcome. 

In law, a person may be liable for deliberate conduct regardless of outcome.

Attempting a crime is an example: attempt is, by definition, deliberate. By con-

trast, some forms of legal liability arise only when a person’s deliberate conduct

produces an intended outcome. Murder is the classic example: the killing (or, at

least, grievous bodily harm) must have been the intended outcome of an act of

personal violence. Yet other forms of legal liability may attach to unintended

outcomes of deliberate conduct. An example is tort liability for fraud (“deceit”)

in cases where the deliberate conduct consists of making a statement known (or

believed) to be false.

3.3.1.3 Negligence

Legal negligence consists of breach of a standard of conduct—namely, the

requirement that reasonable care be taken. It has no mental element. In particu-

lar, legal negligence does not involve inadvertence or inattention, understood as

states of mind.53 Negligence is failure to meet a standard of conduct regardless

of accompanying mental state. Thus, for instance, deliberate, harm-causing

conduct will satisfy the legal definition of, and may be actionable as, negligence

if it can be described in terms of failure to take reasonable care. Negligence has

a conduct-related element and an outcome-related element. The outcome-

related element is foreseeability, and the conduct-related element is the taking

of an unreasonable risk. Negligence is failure to take reasonable precautions

against a foreseeable risk of injury. The function of the concepts of “foresee-

ability” and “unreasonableness” is to provide a normative criterion for the 

distribution of risks within society. In other words, they are principles of dis-

tributive justice. They strike a balance between the interests in freedom of

action and freedom from adverse consequences that we all share.54

A foreseeable risk is one that the reasonable person in the agent’s position

would foresee. There are two standards of unreasonableness, which might be

called “ordinary” and “extraordinary”. The test of ordinary unreasonableness

asks whether the reasonable person would have behaved as the agent did; while
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the test of extraordinary unreasonableness is satisfied only if the agent behaved

in a way that no reasonable person would (or could) have. The test of extra-

ordinary unreasonableness tips the balance further in favour of freedom of

action than does the test of ordinary unreasonableness. In civil law, the main

areas of its operation are in relation to the application of bodies of professional

knowledge,55 and the exercise of discretionary powers by public authorities.56

In criminal law, in the guise of “gross negligence”, the function of tests of extra-

ordinary unreasonableness is to justify the imposition of stiffer penalties than a

holding of ordinary negligence would justify. For instance, causing death by

gross negligence may qualify as manslaughter. In this context, gross negligence

is characterised by the taking of risks that are “obvious”, not merely “foresee-

able”, and which could have been avoided at relatively little cost to the agent.

An obvious risk is one that would be obvious to the reasonable person in the

agent’s position.

3.3.1.4 Recklessness

In its core sense, recklessness consists of a mental element and breach of a stand-

ard of conduct. The mental element has two aspects: deliberation, and know-

ledge or “awareness”. Reckless conduct is deliberate. The required knowledge

is of a risk: either that certain conduct may produce a certain adverse outcome

(as in the case of reckless homicide), or that a certain proposition may not be

true (as in the case of tort liability for fraud, which can arise if the speaker knew

or believed that the statement might be false). In the former case, the knowledge

relates to an outcome; and in the latter case, it relates to the definitional conse-

quence of the utterance—namely making a false statement. The relevant stand-

ard of conduct proscribes the taking of unreasonable risks: it is not reckless

knowingly to take a reasonable risk (such as is typically involved in surgery, for

instance). Reckless conduct is conduct done in the knowledge that it carries with

it an unreasonable risk of some adverse consequence. One way of putting this is

to say that recklessness involves “indifference”. This might suggest that a per-

son could be reckless only if they took a known risk “not caring” whether it

would materialise, in other words, that “indifference” refers to a mental state.

However, while a reckless person might be indifferent in this sense, it is not a

necessary condition of legal recklessness. “Indifference” in the legal context

should be understood simply in terms of deliberately taking a known risk.57

The difference between recklessness (in its core sense) and negligence resides

in the fact that the former has a mental element (deliberation and knowledge of

risk) that the latter lacks. The distinction is blurred, however, in the idea (which

plays some part in the criminal law) of “inadvertent recklessness”. Inadvertent

recklessness involves deliberation as to conduct, but does not require knowledge
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of a risk attaching to the conduct. Deliberate risk-taking can be reckless if 

the risk is “obvious”. In this respect, inadvertent recklessness is akin to gross

negligence.

3.3.1.5 Intention and recklessness in the law of homicide

There are those who insist that “intention” should be understood only in its core

sense (3.3.1.2)58 in order to preserve a fundamental moral distinction between

planned events and side-effects. In the English law of homicide, however, inten-

tion is given a wider meaning according to which outcomes that were foreseen

but not planned may count as “intentional”. Courts have vacillated on the issue

of how high the probability of the foreseen event must be in order for it to count

as an intended outcome of the conduct that causes it. But “indirect” or

“oblique” intention is firmly entrenched in the law as a form of intention even

though it encompasses cases that fall within the core meaning of “recklessness”

(3.3.1.4). The effect of “stretching” the meaning of “intention” in this way is to

extend the boundaries of the offence of murder and, hence, the incidence of the

unique moral and social stigma and the severe penalty (life imprisonment or

even death in some jurisdictions) that attach to it. A corresponding effect is to

shrink the boundaries of the lesser offence of manslaughter, which is left to

cover taking foreseen risks of lower probability.

Motive may provide a ground for treating a person who brings about a 

foreseen but unplanned outcome as harshly as if they had planned it (3.6.3.3).

We may well think that a person who takes a high-probability foreseen risk for

a bad reason is as culpable as if they had planned for the risk to materialise.59

3.3.1.6 Knowledge and belief

Knowledge and belief, as mental elements of legal criteria of fault,60 relate to the

definitional consequences of legally proscribed conduct, not to extrinsic con-

sequences.61 Whereas it is possible to believe something that is false, it is only pos-

sible to know things that are true. And whereas a person either knows a certain

truth or does not know it, there can be different qualities of belief. More precisely,

beliefs may be (more or less) reasonable or unreasonable. A function of the dis-

tinction between knowledge and belief, and of the concept of (un)reasonableness

as applied to beliefs, is to distribute the risk of uncertainty about the existence of

conditions of liability. Take rape, for instance. Rape is sexual intercourse without
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consent. The law could (but does not) interpret this to mean that a defendant was

liable to be found guilty of rape unless the victim actually consented. Such a rule

would put the risk of uncertainty about the existence of consent on the defendant.

In practice, a defendant can be acquitted of rape even if the victim did not actu-

ally consent, provided the defendant believed there was consent. This raises the

issue of whether the defendant’s belief must be reasonable. A requirement of reas-

onable belief would put the risk of uncertainty about the state of the victim’s mind

on the defendant. Conversely, a requirement of genuine (even if unreasonable)

belief would put the risk on the victim.62

3.3.1.7 Bad motives

Motives are reasons for action. In law, bad motives are sometimes referred to as

“malice”. It is important to distinguish motive from intention. The two may

coincide, of course. The execution of a plan of action may be the agent’s reason

for embarking on the plan. But equally, they may not coincide—a thug’s motive

for inflicting a deliberate beating may be the facilitation of robbery, not the

infliction of physical harm. The role in the law of malice and other components

of fault criteria is discussed in 3.4.

3.3.2 Strict liability

3.3.2.1 Varieties of strict liability

Strict legal liability is liability regardless of fault, that is, liability regardless of

whether the defendant engaged in conduct that breached a legally specified

standard of conduct, and regardless of whether the conduct was accompanied

by any particular mental state. Four varieties of strict legal liability can be dis-

tinguished, which I will call passive strict liability, right-based strict liability,

activity-based strict liability and outcome-based strict liability. Passive strict lia-

bility is exemplified by the liability of the recipient of a mistaken payment, or of

the proceeds of a fraud. The recipient may be liable to give up the benefit

received regardless of whether the receipt of the benefit was in any sense the

recipient’s fault, and even regardless of whether it was the result of any conduct

on the recipient’s part.

Right-based strict liability is exemplified by liability for trespass to land. Legal

rights (metaphorically) define the boundaries of legally protected spaces.

Crossing such a boundary into a protected space may attract legal liability regard-

less of whether the crossing was in any sense the intruder’s fault. Trespass to land

involves crossing the boundary defined by the legal concept of “possession”, by

interfering with the possessor’s legal rights over the land without consent. Two
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points of explanation deserve to be made here. The first addresses a possible

objection to the claim that liability for trespass to land (and strict liability more

generally) is liability regardless of breach of legally specified standards of con-

duct. Could we not say (it might be objected) that entering another’s land with-

out consent (for instance) breaches the legally specified standard of conduct that

proscribes entering another’s land without consent? This objection confuses con-

duct with standards of conduct. Standards of conduct are concerned with the

quality of conduct, that is, with whether for instance, physical harm was caused

negligently or recklessly or intentionally. In this sense, the concept “entering

another’s land without their consent” does not express a quality of conduct, but

rather a definitional consequence that turns certain acts and omissions into legally

proscribed conduct. In just the same way, the concept of “creating a risk of harm”

does not express a quality of conduct, but a definitional consequence that turns

certain acts and omissions into legally proscribed conduct. All legal liabilities are

based on some legally specified event; in most cases, that event consists of some

specified conduct (that is, acts or omissions plus definitional consequences); and

in some cases, legal liabilities depend on that conduct having a certain quality,

namely that of satisfying a criterion of fault. 

The second point of explanation concerns the concept of “rights”. The point

can be rendered salient by contrasting legal liability for wrongful arrest with

legal liability for false imprisonment. Both wrongful arrest and false imprison-

ment are forms of “trespass to the person”, and involve interference with the

“right” to personal liberty. They differ, however, in that imprisonment will be

illegal63 unless it is actually authorised by some legal provision, whereas an

arrest may be legal if the arrester had reasonable grounds to believe that a valid

ground for arrest existed. In such cases, it follows that although wrongful arrest

is a tort that protects rights, it is a fault-based tort, not a strict liability tort. Only

some right-based liabilities are strict. When liability for fault is right-based, the

fault element relates to a definitional consequence of the relevant act or omis-

sion, not to an extrinsic consequence. As a result, in cases where the arrester

lacked reasonable grounds to believe that the arrest was lawful, no issue arises

about whether there was a causal connection between the arrest and that lack of

reasonable grounds. In effect, it is presumed in the plaintiff’s favour that the

arrester believed that a valid ground of arrest existed, and that if the arrester had

believed the contrary, the arrest would not have occurred.

The third type of strict liability is activity-based. In the case of vicarious lia-

bility, the relevant activity is defined primarily in terms of a relationship with

another person, for whose breach of the law the first person is held strictly liable

by virtue of that relationship. Non-relational activity-based strict liability is

common in the criminal law. Strict liability for breach of regulatory statutes is,

perhaps, the prime example.
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Fourthly, there is outcome-based strict liability. This form of liability rests

on causation of adverse outcomes (i.e. extrinsic consequences) regardless of

fault. The relationship between responsibility and causation is discussed in

chapter 4.

3.3.2.2 Strict liability and luck

Before examining the incidence of fault-based and strict liabilities in law, it is

necessary to say something about the relationship between strict liability and

luck. I have defined strict liability as liability regardless of fault. By contrast, in

philosophical discussions of responsibility, strict liability is often equated with

liability regardless of bad luck. This is a mistake (so it seems to me). I would not

argue, of course, that liability that is insensitive to bad luck may not be called

“strict liability”. What needs to be avoided is a confusion (which such termin-

ology may bring in its wake) between liability regardless of fault and liability

regardless of bad luck. This confusion arises partly from a failure to distinguish

between liability regardless of fault, and liability in the absence of fault. It is

often assumed that strict legal liability is liability in the absence of fault. In fact,

absence of fault is never a precondition of legal liability; and it is perfectly con-

sistent with holding a person liable regardless of fault that they actually were at

fault. Because regimes of strict liability are typically created in order to improve

the protection of the interests of potential plaintiffs, it would make no sense to

build absence of fault into such regimes as a precondition of liability. An

important justification for strict legal liability is to increase the chance that those

at fault will be held liable in the face of difficulties of proof. 

Having made the assumption that strict liability is liability in the absence of

fault, the conclusion is then (often implicitly) reached that there is nothing that

the person held strictly liable could have done to avoid the liability—or, in other

words, that the events that gave rise to the liability were (in some relevant respect)

outside their control and, therefore, a matter of bad luck. Unfortunately, this con-

clusion is false even allowing the premise. Of course, if the person held strictly

liable was actually at fault, the liability-attracting events may have been rele-

vantly under their control. But even if they were not at fault, it does not follow

that the occurrence of the liability-attracting event was beyond their control.

Whereas fault criteria are social and normative, control—on which the notion of

luck is based—is an empirical concept. It does not follow from the premise that

an event was not a person’s fault that they could have done nothing to prevent it.

All that we can conclude is that there is nothing they ought to have done, but did

not do, to prevent it. This point is reflected in the insight provided by economic

analysis that a strict liability regime may reduce the amount of harm an activity

generates by reducing the incidence of the activity rather than affecting the way

the activity is conducted.

There is another reason to resist the equation of insensitivity to fault with insen-

sitivity to luck. In important respects, criteria of fault are themselves insensitive to
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bad luck.64 First, people may vary in their ability to meet interpersonal standards

of conduct for reasons entirely outside their control. In other words, variations in

people’s ability to meet specified standards of conduct (and, hence, to conduct

themselves without fault) may themselves be a matter of luck. But such variations

in ability may not be fully reflected in judgments of responsibility. In the law of

negligence, for instance, individual differences of skill and ability, amongst adults

who possess the minimum capacity needed for legal liability, are generally ignored

for the purposes of allocating liability. 

Secondly, a person who has the ability to meet a specified standard of conduct

may be said to have been at fault in relation to a particular breach of that stand-

ard regardless of whether they could have exercised their abilities so as to pre-

vent that breach of the standard. As we saw in the discussion in 3.2.3 of

Honoré’s distinction between “can (general)” and “can (particular)”, once a

person has failed to meet an applicable standard of conduct on a particular

occasion, they cannot avoid responsibility for that failure by arguing (even if it

is true) that they could not have met the standard on that occasion. The reasons

why we do not allow such a plea were explored in 3.2.3. The point to be made

here is simply that criteria of fault are not entirely sensitive to luck.

It follows from all this that the task of justifying insensitivity to fault in the

allocation of responsibility is different from the task of justifying insensitivity to

luck in the allocation of responsibility. In order to justify strict responsibility for

conduct,65 we need to justify holding people responsible for their conduct and

its outcomes regardless of whether their conduct was in breach of any specified

standard of conduct. This is typically done (in the legal domain, at least) by

pointing to some other characteristic of the conduct, such as its impact on the

interests of another person—perhaps that it infringed that person’s rights, or

that it subjected them to a “special risk of harm”. 

3.4 THE INCIDENCE OF FAULT-BASED AND STRICT LIABILITY

It is obviously out of the question to provide, in this book, a detailed map of the

role of fault and strict liability in the law. However, it will be useful to provide

a rough sketch of the main features of the terrain. The area in which mental ele-

ments are most important (in a qualitative, if not a quantitative, sense) is the

criminal law.66 There are two main reasons for this. One is that of all types of

legal liability, criminal liability carries the greatest social stigma. Indeed, there

is a widely-held view (especially amongst academics) that there should be no

criminal liability without a mental fault element. A second reason is that the

focus of criminal law is on punishing and deterring offenders rather than on
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compensating victims. This focus has led to the adoption of choice and auton-

omy as the basis of notions of desert in the criminal law. Nevertheless, there are

some criminal offences in which the fault element is defined purely in terms of

standards of conduct; and certain defences (such as provocation and duress)

rest, in part at least, on ideas of reasonable (or acceptable) conduct. Many crim-

inal offences involve strict liability or have elements of strict liability.67 It is

noteworthy, too, that many strict-liability criminal offences are subject to a

“due diligence” defence which allows the accused to avoid liability by proving

compliance with standards of reasonable conduct. But even in cases where the

conditions of criminal liability do not include a mental element, the accused’s

mental state can be taken into account in sentencing.68

Mental fault elements play a smaller role in tort law than in criminal law.69

Tort law does not distinguish between intention and advertent recklessness:

either will satisfy a requirement of intentionality.70 This is because tort law is

more concerned than criminal law with the interests of victims and, con-

sequently, less concerned with degrees of fault; and because acting intentionally

and acting with advertent recklessness both imply deliberation and choice. In

(what might be called) its “ancillary” function in tort law, intention71 justifies

the awarding of remedies that would not be available in the absence of inten-

tion. The most obvious example of a remedy attracted by intentional conduct is

punitive damages. In its “independent” function, intention justifies liability

where none would attach in its absence. The main area of independent opera-

tion of intention in tort law is that of the so-called “economic torts”. The

requirement of intention serves to limit the intrusion of tort law into competi-

tive market activity, and into the relations between capital and labour in the

context of industrial action. The dominant criterion of fault liability in tort law

is negligence. Strict liability plays a central role in those torts that protect prop-

erty (and related) rights;72 but it plays a relatively small role in liability for the

infliction of physical and economic harm.73

In English contract law,74 mental states play no function at all, not even at the

level of remedies. Liability for breach of contract is either strict, or based on neg-

ligence; and contract remedies serve exclusively to protect and vindicate the

interests of victims. This is because those interests are conceptualised as rights,
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the invasion of which, per se, attracts liability. Nor do mental states play a large

part in other areas of the law (such as restitution (or “unjust enrichment”) and

trusts).

At a general level, the distinction drawn in 2.4.1 between the criminal law and

civil law paradigms of legal responsibility is central to understanding the role of

mental states as conditions of legal liability. Mental states are of most import-

ance in criminal law because criminal liability is essentially agent-oriented.

Victims, of course, are not invisible in criminal law. The impact of the con-

sequences of criminal conduct on victims is an important criterion of the seri-

ousness of an offence. Nevertheless, as it is traditionally understood,75 criminal

law is not primarily concerned with victims but with offenders. By contrast, civil

law exists primarily to protect rights and to compensate for harms. In terms of

fault, the centre of gravity of civil law is negligence, not intention or reckless-

ness; and strict civil liability does not attract the criticism that strict criminal lia-

bility does. Indeed, in some contexts, strict liability is seen as essential for giving

proper weight to the interests of victims. For instance, maintaining the integrity

of property rights is a major function of tort law. To this end, tort liability for

taking another’s property (“conversion”) is basically strict; and, in addition, it

is normally no answer to such liability that the owner failed to take reasonable

care of the property. These rules are necessary for preserving the distinction

between meum and tuum—what is mine and what is yours. By contrast, the

criminal counterparts of tort liability for taking of property (“theft”, for

instance) typically require proof of intention and knowledge.76

Finally, a word about motives. The law’s starting point is that liability should

depend on conduct and mental states, not on reasons and motives for action. It

is not the case, however, that motive is never relevant to legal liability. In tort

law, for instance, a bad motive (“malice”) can render conduct unlawful that

would not be unlawful in the absence of a bad motive; and, conversely conduct

that is prima facie unlawful can be “justified” by a good motive.77 In the crim-

inal law, whether a demand constitutes blackmail depends on the reason it was

made; and offences of doing X “without lawful excuse” also make reasons for

conduct relevant to criminality. Certain “defences” to liability, such as neces-

sity, duress and self-defence, allow a person to avoid liability by pleading that

although what they did was prima facie unlawful, they had an acceptable rea-

son for doing it.78 Motives may also be relevant to sanctions. For instance, in

criminal law, reasons for action, both good and bad, can be taken into account

in sentencing;79 and in tort law, bad motive can be taken into account in assess-

ing punitive damages. 
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3.5 THE NATURE AND FUNCTION OF LEGAL CRITERIA OF LIABILITY

The purpose of this section is to point out various features of legal criteria of lia-

bility that are typically unobserved in philosophical discussion of responsibility,

or the significance of which is not fully appreciated. An understanding of these

features is important for analysis of the relationship between legal criteria of

fault and moral concepts of culpability.

3.5.1 Liability criteria are nested

By saying that criteria of legal liability are nested, I mean to capture the fact that

conduct which attracts strict liability may satisfy the legal definitions of negli-

gent, reckless or intentional conduct; that conduct which attracts liability for

negligence may satisfy the legal definitions of reckless or intentional conduct;

and that conduct that attracts liability for recklessness may satisfy the legal def-

inition of intentional conduct. The same is true, I believe, of criteria of moral

responsibility. However, much non-legal analysis of such criteria treats them as

discrete rather than nested. For instance, outside the law it is often assumed that

strict liability is liability in the absence of fault rather than liability regardless of

fault.

There are two important reasons for this difference of approach. The first is

concerned with proof. Take intention, for instance. It is one thing to know what

intention is, but quite another to prove that a person acted intentionally. It may

be easier to prove that the person’s conduct was reckless or negligent even if, in

fact, it was intentional. As we saw in 3.2.3, one of the suggested justifications for

interpersonal standards of conduct is that they overcome difficulties of observ-

ing and measuring differences in competence between individuals. And a justi-

fication for some instances of strict liability is that they facilitate imposition of

liability for fault in the face of difficulties of proving fault.80 Non-legal discus-

sions of criteria of responsibility rarely address issues of evidence and proof, and

are concerned primarily with defining responsibility criteria.

A second reason why non-legal discussion of responsibility criteria tend to

ignore the nested nature of such criteria is because they focus on agents.

Consideration of strict liability brings out this point. In criminal law, strict lia-

bility is typically rationalised in terms of “social protection”; and in civil law,

strict liability is a feature of heads of liability that are seen as protecting (victims’)

“rights”. These justifications for strict liability direct attention away from the

agent and onto the victim or society more generally. In this light, it would make

no sense at all to require absence of fault as a precondition of the imposition of
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strict liability. Similarly with negligence: since the core idea here is lack of con-

sideration for others, it would make no sense to define negligence so as to exclude

intentional and reckless conduct.

3.5.2 Liability criteria are building blocks

The point to be made here can be well illustrated by reference to tort liability for

fraudulent misstatements—“deceit” as it is called. The elements of liability for

deceit are: (1) making a false statement; (2) either knowing it to be false, or not

honestly believing it to be true;81 (3) with the intention that another rely on it to

their detriment. Liability for deceit extends to (4) harm caused by the making of

the false statement, regardless of whether the harm was intended, foreseen or

foreseeable. The elements of the tort of deceit, then, are an amalgam of know-

ledge, belief, intention, recklessness and cause-based (strict) liability.82 This

shows that the various components of legal responsibility judgments (intention,

negligence, knowledge, and so on), are building blocks that can be put together

to produce complex and subtly different liability criteria. The example of deceit

draws attention to an important legal distinction between conduct and extrinsic

consequences. It is by no means uncommon for the criterion of liability for con-

duct to be different from the criterion of liability for the extrinsic consequences

(“outcomes”) of that conduct. For example, the criterion of liability for conduct

might be intention, while the criterion of liability for the outcomes of that con-

duct might be foreseeability. The effect of this combination of criteria is that

there will be no liability unless the agent acted deliberately with the aim of pro-

ducing some specified adverse outcome; but that once liability has been estab-

lished, it extends to all foreseeable outcomes of the deliberate conduct. Similarly,

a criterion of responsibility regardless of fault in relation to conduct may be com-

bined with a fault-based criterion of responsibility for outcomes.

There is no reason to think that such combining of responsibility criteria is

peculiar to the law. It is more common in the law than outside because the seri-

ous business of imposing penalties and obligations of repair requires finer

responsibility discriminations than are often required in the moral domain.

3.5.3 Liability criteria and answers

The discussion so far has been concerned with what might be called “prima

facie” liability. Equally important to judgments of legal responsibility are what
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might be called “answers”83 to prima facie liability judgments. Such answers

take a variety of forms. Most answers fall into one of two categories, that might

be called “agent-relative” and “victim-relative” respectively. Certain victim-

relative answers, such as contributory negligence and illegality, deny the agent’s

responsibility, either in whole or in part, by attributing it to the victim. Other

victim-relative answers, such as consent and assumption of risk, admit the

agent’s responsibility for what happened, but deny that the victim has cause for

complaint about what happened; in other words, they deny wrongdoing. Agent-

relative answers fall into three broad categories: justifications, immunities and

excuses. Justifications deny wrongdoing but not responsibility; immunities deny

neither wrongdoing nor responsibility;84 and excuses deny responsibility but

not wrongdoing.85 Examples of justifications can be found in tort law where, for

instance, conspiring to cause economic loss by use of lawful means (a prima

facie wrong) can be justified by pursuit of self-interest.86 Conduct that prima

facie constitutes trespass to the person may be justified by pointing to a lawful

ground for arrest; and conduct that prima facie amounts to a nuisance87 may be

justified by pointing to statutory authorisation for what was done. Self-defence

and consent are recognised as justifications in both tort law and criminal law, as

is assumption of risk in tort law. As for immunities, judges and witnesses can-

not, for instance, be held liable in tort (whether for negligence, defamation, or

whatever) as a result of statements made in court proceedings; and children

under a certain age are immune from criminal liability.88

Most excuses deny responsibility by denying that the agent had (full) control—

either over their mind (as in the case of insanity or diminished responsibility), or

over both body and mind (as in the case of automatism, somnambulism or hyp-

notism),89 or over external circumstances (as in the case of frustration, necessity,

provocation and duress). In this way, excuses play a crucial role in injecting into

the law sensitivity to circumstantial and dispositional luck. The excuse of mistake

negatives responsibility by negativing knowledge or belief of some definitional

element of the wrong, such as lack of the victim’s consent in rape.

No account of criteria of legal liability (or, for that matter, of moral respon-

sibility) is complete without reference to answers. Answers are an integral part
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of judgments of responsibility.90 The division between elements of prima facie

liability and answers provides a technique for distributing between the agent

and the victim the burden of doubt (or, positively, the onus of proof) as to

whether particular components of relevant responsibility criteria were present

in particular circumstances. This is not merely a technical matter. Consider con-

tributory negligence, for example. Contributory negligence is a defence avail-

able in cases, for instance, of negligently inflicted personal injury. The onus of

proving contributory negligence rests on the person whose negligence allegedly

inflicted the personal injury, just as the onus of proving negligence on that 

person’s part rests on the victim. The result of a successful plea of contributory

negligence is reduction of the compensation that would otherwise be payable by

the person whose negligence allegedly caused the injury, to reflect the victim’s

fault. By contrast, up until the middle of the twentieth century, the effect of a

successful plea of contributory negligence was to relieve the injurer entirely of

liability. The concept underlying the “defence” of contributory negligence also

underlies the rule that a person, who causes financial loss to another by making

a false statement on which the other relies, will be liable only if the reliance was

“reasonable”. The victim bears the onus of establishing that the reliance was

reasonable; and if this cannot be proved, the loss-causer is not liable at all. The

effect of this rule is that the defence of contributory negligence has no practical

operation in relation to liability for negligent misstatement.

In the case of liability for negligent misstatement, the all-or-nothing require-

ment of reasonableness, coupled with the imposition on the victim of the onus

of proof on this issue, gives expression to a judgment that in respect of the risk

of suffering financial loss as a result of relying on false statements, people should

take more care to protect their own interests than is required in cases in which

contributory negligence is available as a defence. The interests of the party to

whom the onus of proof on any particular issue is allocated are less well pro-

tected by the law than those of the party who enjoys the benefit of this alloca-

tion because in the face of uncertainty that cannot be resolved on the available

evidence, the latter’s interests will be preferred by the law to those of the former.

Allocation of the onus of proof provides a technique by which the law can

express and give effect to value judgments about the strength of the various

interests to which responsibility judgments relate. Matters are further compli-

cated by the fact that whether the onus of proof has been “satisfied” is ultimately

a matter of judgment. As a result, the weight given to evidence adduced by the

party who bears the onus of proof on a particular issue may be affected by

whether the other party offers any evidence in reply. In technical terms, this is

sometimes expressed by saying that the latter bears an “evidential onus” (i.e. a
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tactical requirement to adduce evidence) even though they do not carry the “per-

suasive onus” (which rests on the other party).91

The interaction between answers and the onus of proof is clearly illustrated

by a class of agent-relative defences that do not neatly fall into any of the three

categories of defences introduced earlier, namely fault-based defences to prima

facie strict liabilities. For instance, a statute may impose (strict) liability for the

escape of a noxious substance into a waterway, but provide a defence that “all

practicable precautions” were taken, or that “due diligence” was exercised by

the defendant. In theory, such a provision creates a fault-based liability. The

legal effect of including fault as a matter of defence rather than prima facie lia-

bility is to shift the onus of proof on the issue of fault to the defendant, thus

making it easier for prima facie liability to be established. In practice, it may be

very difficult for the defendant to disprove fault, thus rendering the liability

effectively strict, even though theoretically fault-based.

Clearly, this evidentiary element of responsibility practices is a feature that a

purely agent-focused account is unlikely to capture. There is a greater need to

resolve evidentiary uncertainty in the legal domain than in the moral domain.

But the difference is only one of degree, related to the fact that in the moral

domain we can live with more uncertainty than we can in the legal domain. The

allocation of burdens of proof is neither a technicality nor a mere practicality of

the law. It is essential for dealing with epistemological uncertainty about the

past, which pervades all domains of life.

3.5.4 Liability criteria and sanctions

As noted in 2.2, a central feature of legal responsibility practices which tends to

be ignored in philosophical discussions of responsibility is that of sanctions. The

liability criteria identified in 3.3 play a part not only in determining when legal

liability arises,92 but also in determining sanctions. This is most notably true in

the criminal law, where the nature and quality of the defendant’s conduct and

mental state can be taken into account in determining sentence. Indeed, the

offender’s mental state is relevant to sentencing even in cases where mental state

is irrelevant to the existence of liability (3.4). In addition, however, the impact

of the crime on the victim and on society, as well as the offender’s motives and

the social context of the crime, can all be taken into account in determining sen-

tence even when they are irrelevant to liability.93

The allocation of matters such as motive and social context to the sentenc-

ing stage is not a mere technical detail. It leaves these issues much more in the

92 Responsibility and Culpability

91 Cross and Tapper (1995), 121–9.
92 And when responsibility-negativing answers are available.
93 Motive is also relevant to the defences of duress and necessity. But even when the agent’s rea-

son for action does not satisfy the requirements of such a defence, it may be taken into account in
sentencing.



discretion of the court than is the issue of liability. Except at the margins, lia-

bility criteria ignore individual differences of capacity and opportunity to com-

ply with the law, and treat everyone alike. At the sentencing stage, by contrast,

each offender is treated much more as an individual, and ideas of culpability

and desert are given much more individualised interpretation.

Norrie believes that the abstractness and generality of the criteria of criminal

liability (intention, recklessness, and so on), juxtaposed with individualised

assessments of culpability for sentencing purposes, make the law internally

incoherent.94 He also detects tension in the law’s rejection of the relevance of

motive to prima facie liability and its admission in defences (such as duress and

necessity) and at the sentencing stage. At first sight, this view has considerable

force. How can it make sense for the law to announce, on the one hand, that

motive is irrelevant (as a matter of prima facie liability), but on the other hand

that it is relevant after all (as a matter of defence, and in the sentencing process)?

Or how can it make sense for the law to announce, on the one hand, that fault

is irrelevant (as a matter of liability), but on the other hand that it is relevant

after all (as a matter of defence, and in the sentencing process)? Surely the law

cannot have it both ways. Either motive is relevant or it is not. Either fault is

relevant or it is not. 

It seems to me, however, that the force of Norrie’s argument rests largely on

an assumption that the only, or at least a predominant, function of the criminal

law is to make and enforce assessments of individual responsibility. This is cer-

tainly one of its purposes, and an important one at that. But it has other import-

ant functions as well, such as deterrence of undesirable behaviour, expression

and reinforcement of social norms, and education in desirable patterns of

behaviour. The performance of such functions would be difficult, if not impos-

sible, without the use of rules and principles of general application. Putting the

point another way, the criminal law is as much concerned with telling us what

our responsibilities are as with deciding whether, in particular cases, we should

be subject to sanctions for not performing those responsibilities. The law gives

us goals to aim at, while at the same time offering reassurance that failure to

meet those goals will not necessarily attract legal sanctions. No doubt this mul-

tiplicity of functions introduces complexity into the law, but not incoherence or,

as Norrie seems to think, unproductive tension. 

In fact, Norrie seems to object not to general principles of responsibility, as

such, but rather to the general principles embodied in the current law, in partic-

ular that they are predominantly based on concepts of individual human agency

and will at the expense of qustions of motive and social context. So, for instance,

he apparently thinks that the general criteria of liability for theft should refer to

the reason why the property was taken in addition to the fact that the agent’s
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conduct displayed a certain mental attitude.95 He also thinks, for instance, that

the general rules of liability for homicide should allow for exculpation of the

mercy killer.96 These are controversial views, but they do not cast doubt on the

utility of distinguishing between the issue of liability—whether a person should

be subject to sanctions at all—and the question of appropriate sanction; or of

deciding the issue of liability according to general principles while taking a

much more individualised approach at the sentencing stage. The distinction

between responsibility and sanctions is much less prominent in morality, not

because (as Norrie seems to suggest) moral ideas of responsibility are more indi-

vidualised than legal liability concepts, but because morality lacks the institu-

tional resources to utilise sanctions to fine-tune responsibility judgments based

on general principles.

Under the civil law paradigm, the relationship between liability and sanctions

is rather different than that under the criminal law paradigm. The main crite-

rion for the assessment of civil law remedies is the impact of the breach of law

on the interests of the victim. This explains why the quantum of damages (for

instance) is generally insensitive to the degree of the defendant’s fault.97 Civil

law is much more concerned with victims than criminal law. One context in

which the defendant’s fault is relevant to remedy in civil law is that of punitive

damages in tort. Although such damages are payable to the plaintiff, they are

assessed as if they were a fine, taking account, amongst other things, of the

degree of the defendant’s fault. It is only in this context, too, that the financial

means of the defendant are relevant to the assessment of compensation. In crim-

inal law, by contrast, the offender’s means are more generally relevant to the

assessment by criminal courts of monetary fines and (in England, at least) com-

pensation orders.98 This difference between the assessment of criminal and civil

sanctions is, no doubt, partly to be explained by the fact that people are rarely

sued civilly unless they are insured against liability or can afford to pay sub-

stantial damages out of their own resources. But the agent-focus of the criminal

law, and the civil law’s concern with the interests of victims, provide principled

support for the different approaches to the relationship between culpability and

sanctions.

3.6 RESPONSIBILITY, FAULT AND CULPABILITY

So far, the discussion has skirted the issue of the relationship between responsi-

bility and culpability, and that between culpability (understood as a notion

belonging to the moral domain) and fault (understood as belonging to the legal

domain). The time has now come to confront these issues head-on. 
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3.6.1 “Moral responsibility requires intentionality”

To repeat the opening sentence of this chapter, one of the clearest and most 

persistent themes in philosophical discussions of responsibility is that respon-

sibility requires culpability (or “blameworthiness”).99 In such discussions,

“responsibility” is typically glossed as “moral responsibility”, and culpability is

commonly equated with intentionality. This produces the conclusion that moral

responsibility requires intentionality. A further conclusion is sometimes then

reached: to the extent that legal liability can attach to conduct and consequences

that are not intentional, the law is out of step with morality. To that extent, law

is to be explained by reference to its own special goals and purposes rather than

by reference to ideas of moral responsibility. 

The requirement of intention is the product of an agent-relative perspective

that grounds responsibility in autonomy and choice.100 As Wallace puts it: “the

[moral] demands we make of people regulate not just bodily movements but

also the quality of will expressed by such bodily movements”.101 Conduct and

consequences that are part of the agent’s plan are the paradigm of intended phe-

nomena. When assessed against this paradigm of deliberate conduct and

planned consequences, all other suggested criteria of responsibility appear more

or less problematic. For instance, Finnis objects to the extension of the legal def-

inition of “intention” to cover cases of awareness of a virtually certain risk of

harm (advertent recklessness) by asserting that there is a fundamental moral dis-

tinction between the planned consequences and “side-effects” of deliberate con-

duct.102 For Wallace, by contrast, “recklessness can itself be a blameworthy

quality of will” because doing something “in the awareness that there was some

risk” that harm would occur as a result “is an aspect of choice that is subject to

being controlled directly by reason”.103 In terms of the choice paradigm, the

legal concept of inadvertent recklessness is more difficult because while it

involves deliberation as to one’s conduct, it does not require awareness of the

risk attached to the conduct. Negligence is doubly problematic in requiring nei-

ther deliberation as to conduct nor awareness of its possible consequences, but

only failure to meet specified standards of (reasonable) conduct in one’s bodily

movements and mental awareness. Liability without fault does not even require

failure to meet such standards.
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3.6.2 Some definitional preliminaries

Before proceeding further, a couple of definitional points need to be addressed.

First, it should be noted that there are certain senses of the word “responsibil-

ity” in relation to which it is untrue, by definition, that responsibility requires

culpability. Most obviously, the word “responsibility” may be used in relation

to conduct and consequences that attract praise rather than criticism.104 Again,

a person (or an animal, or a state of affairs) may, for instance, be the cause of

some event and, in that sense, called “responsible” for it, regardless of whether

they were culpable in relation to it. Similarly, talk of a person’s prospective

“responsibilities” carries with it no implication of culpability. In fact, the word

“responsibility” in the phrase “responsibility requires culpability” typically

seems to refer to what Hart called “moral liability responsibility”.105 This

entails having to account for past conduct and consequences, and running the

risk of incurring a sanction if the account is judged unsatisfactory. 

The second definitional point concerns use of the word “moral” in the phrase

“moral responsibility”. As was noted in 1.2.1, there is no agreement amongst

theorists about how to delimit the domain of morality. Wallace argues that con-

duct will attract moral responsibility if a “reactive” emotion would be an appro-

priate response to it.106 The reactive emotions “principally” include “resentment,

indignation and guilt”.107 In Wallace’s view, what distinguishes moral assessment

of a person’s conduct and its consequences from non-moral assessment is that the

former “has a quality of opprobrium”108 lacking in the latter. This suggests that in

his view, moral reasons for action are reasons non-compliance with which would

be culpable and would rightly attract blame. Under this approach, a person could

not be morally responsible for any conduct or consequences that would not rightly

attract blame. According to the choice-based account of moral responsibility, con-

duct rightly attracts blame when it is at fault, fault being understood in terms of

choice.109

Even accepting, for the sake of argument, that culpability requires choice, the

fundamental problem with such an approach is that it defines fault and culpa-

bility entirely in terms of “quality of will”. But quality of will is only half the

subject-matter of a theory of culpability. Many of the things we choose to do are

not culpable. Some are praiseworthy rather than blameworthy, and some are

neither praiseworthy nor blameworthy. Similarly, deliberately taking a known
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risk is only blameworthy if the risk is an unreasonable one to take. A theory of

moral responsibility needs not only to specify the quality of will that attracts

responsibility, but also to give an account of the sorts of conduct that attract

responsibility. Putting the same point another way, an account of moral respon-

sibility needs to tell us not only what counts as breach of a moral obligation, but

also what our moral obligations are.

3.6.3 The importance of choice

3.6.3.1 Moral obligations of care

The importance of the objection just made (at the end of 3.6.2) is this: by focus-

ing attention on quality of will as the basis of moral responsibility, approaches

such as that of Wallace implicitly invite us to compare law and morality in terms

of their respective approaches to quality of will, at the expense of considering

the equally important issue of what our moral obligations and our legal obliga-

tions respectively are. Such approaches tell us nothing about the conduct that

attracts responsibility, either in terms of its nature or of its impact on other indi-

viduals. As I argued in 2.4, one of the lessons law teaches us is that our respon-

sibility practices have important relational aspects; and there is no reason to

believe that moral responsibility practices differ from legal responsibility prac-

tices in this respect. Theories of moral responsibility that focus exclusively on

the quality of the agent’s will, and ignore the nature of the agent’s conduct and

its impact on other individuals, invest the quality of the agent’s will with a cen-

trality and importance, in explaining the nature of responsibility, that it does

not deserve. Moral responsibility is not a function solely of the quality of the

agent’s will any more than legal liability is.

In one respect, Wallace acknowledges this point. He is at pains to say that

what makes conduct blameworthy (and, therefore, a proper subject of a judg-

ment of moral responsibility) is not that it evokes a reactive emotional response,

but that such a response would be appropriate; and such a response will be

appropriate if the conduct breaches some moral expectation or obligation. Once

this position has been reached, it becomes unclear why choice should be a pre-

condition of moral responsibility. Take negligence, for instance. In law, negli-

gence consists of failure to take reasonable precautions against foreseeable risks

of injury.110 It has no mental element. According to the “choice theory of moral
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responsibility”, therefore, there is no moral obligation to take reasonable pre-

cautions against foreseeable risks of injury. It follows that the law is out of step

with morality in imposing liability to pay compensation for negligently inflicted

injuries. And yet it is far from obvious that it would be considered inappropri-

ate (for instance) for a pedestrian, badly injured when a speeding car mounts the

pavement, to feel indignation (or some other reactive emotion) against the neg-

ligent driver. Wallace attempts to meet this point by locating the culpability of

negligence in some prior choice (for instance, to drive in the first place). A major

problem with this move is that the pedestrian’s reactive emotion is an appro-

priate response not to the decision to drive, but to the speeding that causes the

accident. 

More importantly, however, the notion of a moral obligation to take care

appears problematic only because of the initial explication of moral culpability

in terms of choice. This approach arises from concentration on the quality of the

agent’s will at the expense of the nature of the agent’s conduct and of its impact

on other individuals and on society at large. Once account is taken of the fact

that the driver took an unreasonable risk and, as a result, inflicted serious per-

sonal injuries on the pedestrian, the notion that the driver did not breach a

moral expectation and has no obligation to compensate the victim, seems pre-

posterous. Indeed, from the pedestrian’s point of view, such a conclusion might

seem downright immoral. Putting the point more generally, an account of moral

responsibility that condemns infliction of harm and interference with the inter-

ests of others only if they result from the agent’s choice, puts far too much

weight on our interest, as agents, in freedom of action, and takes far too little

account of our interest, as victims, in security of person and property. In impos-

ing liability for negligent infliction of personal injury, the law is not out of step

with morality. Nor is it pursuing its own peculiar goals that find no place in

practical reasoning outside the law. Rather, it is giving expression to widely held

expectations about how individuals should behave towards one another. I am

not suggesting that all of the expectations recognised and protected by the law,

through the mechanism of imposing liability for negligently inflicted harm, are

recognised and protected in the moral domain. Law and morality may differ in

terms of the obligations and (prospective) responsibilities they recognise and

impose. What I am questioning is that responsibility in the moral domain is lim-

ited by the notion of choice.111

My argument is not that the quality of the agent’s will is unimportant to

responsibility (either in the legal or the moral domain), but that it is only one

factor relevant to responsibility. The interplay of the various interests that we

all share as agents, victims and citizens is well reflected in the criminal law and

98 Responsibility and Culpability

limb of Hart’s distinction (as he notes) deals with the issue of (dispositional) luck as it affects capa-
city (as opposed to choice). As I have argued, the issue of luck is all-pervasive, and is in no way rel-
evant only to liability for negligence. Injecting sensitivity to luck into capacity-based liability does
not turn it into a form of choice-based liability.

111 Wallace (1994), §3.3



civil law paradigms of legal liability. The quality of the agent’s will plays an

important role in the criminal law paradigm of liability for two main reasons.

One is that the focus of this paradigm is on the offender rather than the victim.

However, victims are not invisible in the criminal law. Although there are con-

duct crimes, the typical criminal offence is the result crime. As a general rule, the

more serious the impact of the offender’s conduct on the victim, the more seri-

ous the offence and the heavier the penalty. An important function of the crim-

inal law is to discourage victims from “taking the law into their own hands” 

by providing them with diversionary vindication.112 Because the interests of 

victims are not unimportant in the criminal law, the agent-focus of the criminal

law paradigm does not support an objection of fundamental principle to

offences of negligence.

However, such offences may be contingently objectionable on the basis of the

second main reason why choice is important in the criminal law paradigm,

namely the stigma that attaches to criminal liability and punishments. The

greater the punishment, the greater the stigma. So the greater the penalty attach-

ing to an offence, the less justified are departures from the choice principle in fix-

ing the liability criteria for that offence. Although the choice principle does not

exhaust the concept of fault, conduct that is faulty according to that principle is

more blameworthy than conduct that merely breaches a standard of conduct.

The most severe punishments should, therefore, be reserved for conduct that

displays a bad will. But while it would be inappropriate for the most serious

criminal penalties to attach to offences of negligence, it is not obvious that crim-

inal offences that lack a mental element (intention or recklessness) are morally

objectionable in themselves. Certainly, the choice theory of moral responsibil-

ity does not establish this conclusion because it pays little or no attention to fac-

tors, other than the quality of the agent’s will, that are as important to practical

reasoning in the moral domain as in law. In both domains, our responsibility

practices have a relational character that the choice theory fails to capture.

When we move to the civil law paradigm of liability, the inadequacies of the

choice theory of responsibility become even more obvious. In the civil law par-

adigm, the interests of victims are given at least as much weight as those of

agents. This is reflected in the fact that the basic measure of civil law remedies

is the impact of the proscribed conduct on the victim, not the nature of the

agent’s conduct or the quality of the agent’s will. Take the law of contract, for

example. According to the choice theory, the law of contract is, to all intents and

purposes, completely out of kilter with morality because liability for breach of

contract is either strict or negligence-based. It is true that typically, a person will

not incur liability for breach of contract without first having made a choice to

undertake contractual obligations. But many contractual obligations are

imposed rather than undertaken. More importantly, in Wallace’s terms, the

choice to enter the contract is not the conduct to which a reactive emotion is an

Responsibility and Culpability 99

112 Gardner (1998).



appropriate response. The basic point is that the civil law paradigm of liability

is essentially relational, and this is the main reason why the choice theory of

responsibility, focusing as it does on the quality of the agent’s will, cannot give

an adequate account of it.113 There is no reason to think that the ideas of respon-

sibility underlying the civil law paradigm are peculiar to the law. Rather they

have close analogies in the moral domain.

3.6.3.2 Choice and automaticity

There is, it seems to me, another important reason why the choice theory fails

as an account of our responsibility practices. It can readily be conceded that free

choice is the strongest basis for responsibility; and that various (mental, physi-

cal and environmental) factors, which deprive us of the faculty of choice or of

the ability to give effect to our choices, or which render our choices less than

fully free, may weaken the case for holding a person responsible. Such an

approach seems based on the idea that a person either consciously chooses to act

or they do not, and that the question of whether the agent made a free choice

can meaningfully be asked in relation to each and every piece of conduct for

which a person might be held responsible. If some piece of a person’s conduct

was freely chosen, then they can rightly held responsible for it. But if that piece

of conduct was either not chosen, or was chosen under certain constraints, then

they can rightly held either not responsible at all, or responsible to a lesser

degree than they would be if their choice had been free of relevant constraints.

An important feature of human conduct missing from this account is what

might be called “programmed choice”. By this term I refer to what is more com-

monly called “automatic” behaviour. Automatic behaviour is behaviour in rela-

tion to which the power of free choice is available to the agent, but has been

programmed (and, hence, suppressed), typically in the interests of efficiency.114

Automatic behaviour is different from addictive behaviour, which is a product of

some internal physical or mental constraint on freedom of choice. Both pro-

gramming and addiction can typically be traced back to consciously chosen con-

duct; but programmed behaviour remains within the agent’s power of control in

a way (or, at least, to an extent) that addictive behaviour does not. Programmes

can be overridden much more easily than addictions can be resisted, and may

need to be overridden in the interests of efficiency and safety. A useful analogy is

with the automatic pilot device on a large jet. Under stable conditions, the auto-

matic pilot is at least as reliable and efficient as the (conscious) human pilot. But

when flying conditions no longer fall within the parameters of the automatic
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pilot’s operation, safety and efficiency demand that the programmed behaviour

of the electronic pilot be replaced by the more responsive choices of the human

pilot.

Automatic behaviour is typically the result of repetition of tasks and the

acquisition of skill. An experienced driver, for example, will do many things

automatically or “without thinking” or “inadvertently” that a learner would do

deliberately and attentively. The good driver is one who knows when it is nec-

essary to pay attention and when doing things automatically will be safe. The

good driver also knows which tasks can safely be programmed and which need

attention on every occasion. Automaticity is not pathological, but a pervasive

and functional form of human decision-making. At the same time, of course,

automatic behaviour can be dysfunctional: not all tasks are suitable for pro-

gramming, and sometimes programmes need to be overridden in the interests of

safety and efficiency. 

Because automaticity is a pervasive and functional mode of human decision-

making, a good theory of responsibility will accommodate it. The choice theory,

it seems, does not.115 This is reflected in the difficulty that the choice theory has

with negligence. Much behaviour that satisfies the legal definition of negli-

gence—i.e. failure to meet the standard of reasonable care—is automatic. One

of the functions of the reasonable care standard is to set the acceptable limits of

automaticity. From this perspective, (inadvertent) negligent conduct occurs

when tasks are inappropriately programmed, or when a programme is left run-

ning in inappropriate circumstances.116 By its apparent exclusion of automatic

behaviour from the realm of moral responsibility, the choice theory carries the

unattractive and implausible implication that morality has nothing to say about

such behaviour, despite its important role in human decision-making. The law

is not out of step with morality in treating “automatic failure” to meet the stand-

ard of reasonable care as a species of fault. In morality, too, people may attract

blame (or praise) on account of what they do “without thinking”. And if this is

correct, there is no reason to deny that negligent conduct that is not pro-

grammed may attract moral blame. 

The choice theory of moral responsibility imposes an implausible and unat-

tractive limitation on our moral obligations. By excluding failure to meet stand-

ards of reasonable conduct from the catalogue of moral faults, it deprives

morality of resources to deal with inappropriate and dysfunctional automaticity.
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In imposing obligations of reasonable care, the law is not departing from moral-

ity but reinforcing it.

3.6.3.3 Culpability, mental states and reasons

The choice theory of moral responsibility locates culpability in mental states,

such as intention and recklessness, rather than in motives or reasons. As Wallace

puts it:

“At least for the purposes of apportioning blame, we generally do not care so much

why people comply with the moral obligations to which we hold them, so long as they

do comply with those obligations in fact . . . a person can be said to have complied

with the obligation [of mutual aid] if she acted out of a choice to save me from harm—

even if the choice was based on reasons of self-interest rather than a moral nature”.117

One assumes that Wallace would also support the converse proposition: a

person can be said to be morally culpable for having chosen not to comply with

a moral obligation (to keep a promise, for instance) even if they had a good rea-

son for doing so. However, Wallace adds (in a footnote), “it is of course other-

wise when questions of assessment of character are at issue: there we do care

very much what an agent’s reasons for acting really were”.118

Wallace’s approach—that distinguishes between choices and reasons for

choices, and between moral culpability and bad character—can be contrasted

with Finnis’s view:

“the claim that . . . bad motives cannot delegitimate lawful means . . . sophistically

ignore[s] one of morality’s most elementary principles. . . . One’s conduct will be right

only if both one’s means and one’s ends are right . . . all the aspects of one’s act must

be rightful for the act to be right”.119

On this basis, Finnis approves of certain decisions which are usually taken to

establish that a person can be liable in the tort of nuisance for maliciously inter-

fering with the use and enjoyment of a neighbour’s land even if, in the absence

of malice, the interference (though deliberate)120 would not be actionable as a

nuisance. He also supports a principle accepted in some US jurisdictions, but

rejected in England, that intentionally inflicting economic harm is actionable if

done for a bad reason, but not if done for an acceptable reason. Simester and

Sullivan seem to go even further than Finnis by arguing that culpability is a func-

tion of motives, and that the quality-of-will elements of criminal offences are

“technical” requirements of the law.121 Norrie strikes a middle course, arguing

that both quality of will and quality of reasons can be relevant to culpability.122
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This variety of approaches to the relevance of motives suggests a certain insta-

bility in thinking about the relationship between responsibility, quality of will

(mental states) and quality of reasons for action. In the law, this instability is

reflected in the fact that the general principle of the irrelevance of motives is sub-

ject to exceptions that form no clear pattern. As was suggested in 3.3.1.5, it is

also reflected in judicial “stretching” of mental-state (i.e. quality of will) ele-

ments of criminal offences, so that a requirement of “intention” may be satisfied

where the offender was aware of the risk of a bad outcome, but did not plan it;

and so that a requirement of awareness of risk may be satisfied where the risk

was so obvious that (in the court’s view) any reasonable person would have been

aware of it. One basis on which we might think that a person who takes a

known risk deserves to be treated as if they had planned the outcome is the rea-

son why they took the risk. Many people would have no difficulty concluding

that a person who plants a bomb in a railway station solely in order to cause dis-

ruption and dislocation would be rightly treated as a murderer when it

explodes, causing death and injury in addition to property damage. A motive of

causing disruption to train timetables is a very bad reason for creating a risk of

death. And one basis on which we might think that a person who fails to notice

an obvious risk deserves to be treated as if they did notice it is the reason for

their unawareness. A young driver who is not aware of the risk to a pedestrian

he hits and kills should not be treated more leniently because his mind was

focused on impressing his friends with daring antics.

The truth seems to be that both in law and morality, reasons sometimes mat-

ter, but not always. The association between motives and character alerts us to

this. The notion of “character” is a vague and difficult one.123 In Wallace’s

dichotomy between culpability and character, knowing someone’s character tells

us “the sort of person they are”; and this is related as much to their reasons for

action as to the actions themselves.124 For some criminal law theorists,125 “char-

acter” refers to aspects of our personality that are beyond our control. For them,

a person’s character is a matter of “attitudes, concerns . . . values”126 and dis-

positions as opposed to capacity and choice. This distinction between conduct
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123 For a recent judicial discussion see Ryan v. R [2001] HCA 21. For an historical account of the
role of character as a basis of criminal liability see Lacey (2001).

124 It is, however, important to distinguish between motives and reasons on the one hand, and
character on the other. Failure to do so is, I believe, the source of some of the shortcomings of “char-
acter” theories of criminal responsibility discussed in Duff (1993). Duff’s own account would also
benefit from drawing this distinction. For instance, he explains the defence of duress in terms of the
reasonable person’s character (350–1, 357–9). It seems to me more straightforward to say that a
defence of duress will succeed if the accused acted reasonably in yielding, i.e. if, objectively judged,
the accused had a good reason for yielding. The law may be concerned with the reason why a per-
son acted as they did on a particular occasion without being interested in their “character”. Duff’s
discussion of “out-of-character” conduct (374–8) would also benefit from drawing the distinction
between character and reasons. Character is an evaluative inference based on a person’s behaviour,
or an interpretation of their behaviour. Unlike reasons for action, it does not provide a causal expla-
nation of that behaviour.

125 See Norrie (2000), 127–8.
126 Duff (1993), 361.



and character reflects an important strand in our thinking about responsibility in

both the legal and the moral domains to the effect that sanctions should be

imposed on people for what they do, not for what they are (thought to be).127 We

may well object to punishing a “bad person” for doing what we would not pun-

ish a “good person” for doing, or to imposing a sanction for doing a blameless act

for a bad reason.128 There is also a danger that if the distinction between quality

of will and character is not maintained, we might too easily attribute responsibil-

ity for particular conduct and outcomes on the basis of an adverse judgment

about a person’s character rather than on an assessment of their behaviour on the

relevant occasion. There are complex rules of evidence designed to avoid precisely

this result.129 On the other hand, “good character” is recognised as a mitigating

factor in sentencing.130

The correct conclusion seems to be that in both the moral and the legal

domains, judgments of responsibility and culpability are a function of complex

amalgams of proscribed conduct, quality of will, and quality of reasons. Nor is

it obvious that the respective weights given to these factors in the legal domain

is systematically different from those given them in the moral domain.131

3.6.3.4 Culpability, knowledge and belief

Knowledge and belief are elements of certain legal fault criteria (3.3.1.5). As

such, they relate either to the definitional consequences of the legally proscribed

conduct, or (indirectly) to its extrinsic consequences.132 As a general133 rule,

however, it is not a condition of legal liability that the person held liable knew,

at the time of the conduct in question, that what they were doing, or its con-

sequences, could attract legal liability. Ignorance of the law is no excuse. It is

sometimes assumed that in this respect, law and morality are out of step. This

assumption seems to me to be questionable.134 It is certainly true that we do not

expect young children, for instance, to understand the difference between moral

right and wrong. They need to be educated. Ability to understand this difference

is a precondition of fair judgments of moral responsibility and culpability. This

is one of the reasons why the law, too, exempts children from legal liability. But

in both the legal and the moral domains, adults who possess a certain minimum

mental capacity are presumed to know the difference between right and wrong.
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127 Stein and Shand (1974), 132.
128 This explains, for instance, why malice does not defeat a defence of justification in the law of

defamation—the value of telling the truth is not destroyed by a bad motive.
129 Keane (2000), chs. 15 and 16
130 Walker and Padfield (1996), paras. 4.24–7. For Dan-Cohen, character is relevant to responsi-

bility because a person’s character (as much as their choices) is part of what they are: Dan-Cohen
(1992), 973–7.

131 Pace Norrie (2000), 232.
132 See n. 61 above.
133 But not absolute: Ashworth (1999), 243–8; Husack and von Hirsch (1993).
134 Similarly: Smiley (1992), 42; Moore (1996), 327.



Any other approach would not only be impractical.135 It would also undermine

the whole project of subjecting human conduct to the governance of inter-

personal standards; and it would set the balance between freedom of action and

security far much too in favour of the former.

Knowledge and belief are sometimes associated with intention and reckless-

ness, respectively. Ashworth says that “[in] general terms, the requirement of

knowledge is regarded as having the same intensity as that of intention”; and

“[r]eckless knowledge”, he says, “bears the same relation to knowledge as reck-

lessness to intention . . . the general common law meaning of reckless knowledge

is that [the agent] believes that there is a risk that [X], and goes on to take that

risk”.136 These formulations invite confusion. Intention, and the deliberation

involved in taking a known risk, are qualities of will directed towards conduct;

whereas knowledge and belief are cognitive states about the world which can-

not, in themselves, be blameworthy. Even unreasonable beliefs are not culpable

as such. What may be culpable is the conduct that led to the unreasonable belief

being held (failure to make reasonable inquiries, for instance); or conduct based

on knowledge or belief. Of course, intention and recklessness are related to

belief. Normally, we would not say that a person intended some conduct or out-

come X unless the person believed X not to be impossible. Similarly, we would

not normally say that a person was (advertently) reckless in relation to a

particular outcome unless the person believed the outcome not to be impossible.

But to intend X is to plan it, not to know or believe it to be possible; and reck-

lessness consists in the deliberate taking of a known risk, not the awareness of

the risk. Knowledge and belief may be an element, in the sense of a precondi-

tion, of culpability; but culpability itself is a function of proscribed conduct,

quality of will and quality of reasons.

3.6.3.5 Strict liability

Non-criminal liability

In terms of the agent-focused choice theory of responsibility, liability without

fault (which I shall loosely call “strict liability” in this section)137 lacks moral

foundation.138 From this perspective, if it is to be explained at all, this must be

done in terms of “practical” or prudential concerns peculiar to the law, or by

some teleological rationale that sacrifices personal autonomy to “social protec-

tion” or some such goal. An important attempt to provide an agent-focused jus-

tification for strict liability is that of Tony Honoré.139 It is based on his concept
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137 Remember that strict legal liability is liability regardless of fault, not liability in the absence

of fault.
138 Bodenheimer (1980), 9–10. In Hart’s view, there are “conceptual barriers” to strict and

absolute liability in morality but not in law: Hart (1968), 225–6.
139 Honoré (1999), esp ch. 3. For a more detailed discussion see Cane (2001). See also Dan-Cohen

(1992), 982–5.



of “outcome responsibility”. This is responsibility for the good and bad out-

comes of conduct, regardless of luck. Outcome responsibility has an ontologi-

cal function of establishing and maintaining our individual identity as persons.

But it also has a normative basis in the principle of taking the rough with the

smooth. The idea is that since people get (and take) credit for the good outcomes

of their conduct regardless of whether they were the result of good luck, they

must be prepared to accept responsibility for bad outcomes regardless of

whether they were the result of bad luck. According to Honoré, outcome

responsibility is fair to those people whose conduct, in aggregate over a lifetime,

will produce more good outcomes than bad—who, in his view, are the vast

majority. 

Although Honoré’s account of outcome responsibility stresses its insensitiv-

ity to luck,140 it is clear that he also considers it to be insensitive to fault. It could

not perform its ontological function if it was dependent on fault, because not

only what we do culpably, but also what we do faultlessly, contributes to our

personal identity. Apparently for this reason, he thinks that it is a short step

from justifying outcome responsibility to justifying strict legal liability. Before

considering that argument, however, it is worth looking at Honoré’s discussion

of moral responsibility. His views here seem to be internally inconsistent. On

the one hand, he subscribes to the common opinion that moral responsibility

requires blameworthiness, although he is prepared to classify failure to meet

standards of care as blameworthy. On the other hand, however, he accepts that

a person may be under a moral obligation to repair a bad outcome of their con-

duct even if they were not at fault in causing it. Thus, he thinks, if a child breaks

a neighbour’s window while playing ball, the parents are under a moral obliga-

tion to pay for the repair of the window even if they were in no way at fault.141

Such moral responsibility is analogous to legal vicarious liability, which is a

form of strict liability. He also thinks that if, through no fault of mine, I knock

someone over in the street, I incur a moral obligation to repair the situation, per-

haps by helping them up, or calling for assistance, or apologising, or replacing

the bottle of wine that was broken when they fell.142

In this regard, it seems to me that Honoré’s second thought is better than his

first. It is certainly true that in the moral domain we would probably not think

it right to punish a person unless they were to blame. On the other hand, these

examples show that even in the moral domain, a person may be under an obliga-

tion to do something to repair a bad outcome even if they were in no way to

blame for it.143 Certainly, the person knocked over in the street could be thought
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bility to be liability regardless of luck.

141 Honoré (1999), 126. For the view that such responsibility to compensate is not moral respon-
sibility see Wolf (1985), 276–7. Dan-Cohen agrees, and bases such responsibility on a conception of
“the self that extends to one’s children”: Dan-Cohen (1992), 960 and 981–2.

142 Honoré (1999), 127
143 For some empirical evidence supporting this conclusion see Lloyd-Bostock (1984).



justified in feeling a reactive emotion, such as indignation, toward me, if I did

nothing to make good the harm done. This is not because harmful outcomes of

an agent’s conduct are in some part constitutive of their identity, but rather

because our responsibility to repair bad outcomes can extend further than our

responsibility to avoid faulty conduct.144 So long as we focus on the agent, it is

hard to see how this can be so. This is why it seems difficult to justify agent-

focused punishment regardless of fault. But once we take account of the inter-

ests of the victim, it seems less clear that victim-focused obligations of repair

should always depend on fault. In some situations, lack of fault seems a less than

conclusive response to the harm suffered by a faultless victim.145

Support for this conclusion is found in cases of necessity, where a person dam-

ages another’s property in order to protect some more valuable interest, such as

life or personal safety. Feinberg gives the example of a backpacker, caught in a

freak blizzard, who stumbles across an unoccupied hut, breaks in, consumes the

owner’s food, and uses their furniture for firewood. Surely, says Feinberg, the

backpacker is “justified in doing all these things”, and is blameless for doing

them. And yet, he says, the rights of the hut owner have been infringed; and, we

might add, the backpacker ought to pay for the damage done and the food con-

sumed.146 The classic legal example is Vincent v. Lake Erie Transportation

Co,147 in which a shipowner left its ship tied to the plaintiff’s dock, after com-

pletion of unloading, in preference to putting out to sea in a storm. The ship

repeatedly rammed the dock, causing it considerable damage. Although the

court’s holding that the shipowner’s action was justified has been questioned,148

the principle that justification does not extinguish property rights is generally

accepted as not only legally correct, but also fair.

Because of his first thought about moral responsibility—namely, that it

requires blame—Honoré does not see the potential of this line of reasoning to

justify at least some instances of strict legal liability. Rather, he seems to think

that the principle of taking the rough with the smooth, which, in his view, gives

a moral grounding to outcome responsibility, can also provide a justification for

strict legal liability. He says that once outcome responsibility has been justified,

it involves “no great extension” to justify strict legal liability;149 and he explic-

itly justifies vicarious liability by appealing to the principle of taking the rough

with the smooth.150 In my view, however, while this principle can provide a

moral justification for a form of responsibility the function of which is to estab-

lish and maintain our individual identity as persons, it can hardly justify strict
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149 Honoré (1999), 40.
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legal liability, the function of which is the allocation of punishments and obliga-

tions of repair.151 It is one thing to say that the outcomes of our conduct con-

tribute to our personal identity even if the conduct was not faulty, but quite

another to say that a person deserves to be punished for the bad outcomes of

their conduct, or is under an obligation to repair such outcomes, even though

the conduct was faultless.

It seems to me, therefore, that viewing responsibility in a relational, as

opposed to an agent-focused, way provides a more promising foundation for

strict non-criminal liability than the principle of taking the rough with the

smooth. The examples considered above152 illustrate how taking account of the

interest in security of the faultless victim of harm can justify the imposition of

an obligation of repair on the author of the harm in the absence of fault.

Adopting the terminology introduced in 3.3.2.1, such cases involve outcome-

based strict responsibility, i.e. responsibility for causing harm by one’s conduct.

Of course, the examples only show that obligations of repair may arise in the

absence of fault. They do not support the proposition that causing harm will

always generate an obligation of repair in the absence of fault. Indeed, in law,

strict outcome-based liability is rare. This may be partly because the obligation

of repair that the law imposes (normally to compensate the victim in full for the

harm suffered) is onerous compared with the sort of obligations of repair that

morality would impose in the absence of fault—to apologise, perhaps, or to

make good minor damage, such as a broken window or bottle of wine. 

In order to explain (in general terms) when strict outcome-based liability may

arise it is necessary to look beyond the relationship of agent and victim of harm,

and to ask questions, at a social level, about how risks of harm ought to be dis-

tributed. Indeed, consideration of such distributional issues is necessary in order

to determine not only the scope of strict responsibility for harm. Once it is

accepted that responsibility (for harm) may have more than one basis—inten-

tion, recklessness, negligence, and so on—criteria are needed to determine the

scope of each of these bases of responsibility.153 The key to doing this resides in

the recognition that these various bases of responsibility for harm distribute the

risks of harm differently. For instance, making intention a precondition of lia-

bility for harm gives greater protection to our interest in freedom of action than

resting responsibility on negligence. Conversely, strict liability for harm gives

more protection to our interest in personal security than negligence-based 

liability. Determining the scope of the various bases of responsibility is not a
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152 Leaving aside, for the moment, the case of the broken window.
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question of what it means to be responsible, but rather part of the specification

of what our responsibilities are. 

It might be argued that my analysis so far fails to distinguish between respon-

sibility and obligations of repair. The argument would be that a person may be

morally obliged to repair a bad outcome even though they are not morally

responsible for it—moral liability without moral responsibility, we might say.

It is certainly true that the distinction between liability and responsibility plays

a role in moral thinking as it does in the law. The passive strict liability of the

recipient of a mistaken payment provides an example of liability without

responsibility that is as well grounded in morality as in law. But in my view, nei-

ther outcome-based strict liability (i.e. strict liability for causing harm) nor

right-based strict liability (i.e. strict liability for interference with rights) is use-

fully analysed as an example of liability without responsibility because unlike

passive strict liability, both attach to conduct of the person held responsible.

However, for present purposes it is not necessary to press this point. My argu-

ment in this chapter is more concerned with the role of culpability in moral reas-

oning than with the precise scope of the concept of responsibility. Acceptance

that there can be moral liability without moral responsibility, and that there can

be moral liability without moral culpability, would be enough to challenge the

view that strict legal liability is inconsistent with morality. For this reason, too,

it is not necessary at this point to examine further the case of the child who

breaks a neighbour’s window and to consider whether vicarious liability is

responsibility-based or whether it is, rather, an instance of liability without

responsibility. This issue is dealt with in 5.10.6.

The law is not out of step with morality in recognising strict obligations of

repair. The idea that it is arises from viewing moral responsibility in an exces-

sively agent-focused way. Responsibility is not just a function of the quality of

will manifested in conduct, nor of the quality of that conduct. It is also con-

cerned with the interest we all share in security of person and property, and with

the way resources and risks are distributed in society. Responsibility is a rela-

tional phenomenon. Herein lies the key to explaining and justifying obligations

of repair regardless of fault.

Criminal liability

Whatever one might think of strict obligations of repair, punishment in the

absence of fault is generally considered extremely difficult to justify. And the

more severe the punishment, the more difficult is the justificatory task. How,

one might ask, could we ever be justified in imprisoning a person regardless of

fault? But the problem exists no matter how severe the punishment, because

punishments carry a stigma and an implication of blameworthiness that obliga-

tions of repair do not. This point is most starkly illustrated by the fact that the

restitutionary obligation of the passive recipient of a mistaken payment is not

only strict, but arises regardless of whether any conduct of the recipient was

causally related to the transfer, however indirectly. In other words, both in law
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and outside it, an obligation to repair an undesirable outcome can arise inde-

pendently not only of fault, but even of conduct.

The responsibility-based objection to strict criminal liability154 rests not

directly on its disregard of fault, but rather on the fact that punishment carries

with it an implication of blameworthiness that is inappropriate in the absence

of fault. The problem is not that responsibility requires blameworthiness and

fault, but rather that punishment does. Strict criminal liability is objectionable

not because it is inconsistent with the fault principle, but because the sanction

that attaches to criminal liability is punishment. A common strategy for justify-

ing strict criminal liability and punishment in the absence of fault is an appeal

to “social protection”. The argument is that whereas the requirement of a men-

tal element expresses the value of individual autonomy, strict liability protects

society’s interest in freedom from harm, especially (but by no means exclusively)

diffuse harm such as environmental pollution. The force of this approach relies

on diverting attention away from the agent and on to the victim—i.e. society.

But so long as the response to social harming is punishment of the offender

rather than imposition of an obligation of repair, the re-orientation does not

overcome the basic responsibility-based objection to strict criminal liability.

It may be that in the case of some strict liability criminal offences (such as

“minor”, “regulatory” offences) fines are generally perceived to be a form of tax

rather than punishment. This seems to be the way that some people view park-

ing fines.155 Many taxes, of course, are levied on activities and outcomes (such

as wealth-generation) that are considered to be positively desirable, for pur-

poses such as facilitating wealth redistribution. But some taxes (such as so-

called “green taxes”) are designed to discourage the pursuit of certain activities

or reduce their incidence. The crucial difference between such an “activity tax”

and a fine is that the latter carries an implication of wrongdoing that the former

does not. For this reason, strict liability fines are problematic from a responsi-

bility point of view in a way that activity taxes are not.

3.7 SUMMARY

This chapter has dealt with the relevance to responsibility of luck on the one

hand and fault on the other. Its main aim has been to undermine the widely held

view that the law is out of step with morality in its willingness to impose liabil-

ity regardless of culpability. It has been argued that because of the ubiquity of
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luck, and because of our psychological need to feel a degree of control over our

lives and the world around us, every responsibility system must incorporate lim-

ited sensitivity to luck. I used the example of reasonable person tests of negli-

gence to illustrate the way in which the law does this. The elements of legal

criteria of fault were then analysed and juxtaposed with what was termed the

choice theory of moral responsibility. The conclusion reached was that moral-

ity, like law, recognises that failure to comply with standards of conduct can be

culpable regardless of choice. More radically, it was then suggested that in cer-

tain circumstances, morality, like law, imposes obligations of repair regardless

of fault. But the law is arguably out of step with morality in punishing regard-

less of fault. This may help to explain why regulatory authorities tend to pro-

secute strict liability offences only in cases where the offender was actually

culpable. This point is discussed further in 7.3.
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4

Responsibility and Causation

THE AIM OF this chapter is to elucidate the part played by principles of 

causation in the allocation of (historic) legal and moral responsibility or, in

other words, the relationship between causation and responsibility. As in previ-

ous chapters, the starting point will be the law. In the philosophical literature,

responsibility and causation tend to be treated in relative isolation from one

another.1 This is another result (so it seems to me) of the focus of many philo-

sophical discussions of responsibility on the conduct and mental states of

agents. Causation concerns the link between conduct and outcomes. To the

extent that outcomes are ignored by (and in the analysis of) concepts of respon-

sibility, causation is ignored, too. 

It will be recalled that causal responsibility was one of the elements of Hart’s

five-fold taxonomy of responsibility.2 In this sense, according to Hart, events,

animals and inanimate objects may be responsible. For present purposes, an

important omission from Hart’s account is an analysis of the relationship

between causal responsibility and what he termed “legal liability responsibility”

and “moral liability responsibility”.3 It is clear from the discussion so far that

being causally responsible for some harmful event is not a sufficient condition

of legal liability; and it will become clear in the course of this chapter (in 4.1 

particularly) that it is not a necessary condition either. 

The argument of this chapter starts with the proposition that concepts of cau-

sation perform various functions. In law, their function is to justify the imposi-

tion of sanctions in respect of bad outcomes. Principles of causation link agents

to outcomes (4.1). This explains various features of legal causation, and it needs

to be borne in mind when comparing legal with extra-legal concepts of causa-

tion (4.2). Legal rules and principles of causation are concerned with two issues:

as a matter of fact did the agent’s conduct play a part in bringing about the out-

come in question? (4.3); and if so, ought the agent to be held liable for that out-

come? (4.4). By virtue of law’s institutional resources, study of the legal answers

to these questions can deepen and enrich our understanding of how they might

be answered in extra-legal contexts. It also provides resources to meet the objec-

tion that responsibility for outcomes should not depend on causation (4.5).

1 Shaver (1985) and Smiley (1992) are notable exceptions.
2 See 2.1.1. 
3 Hart and Honoré (1985) (the first edition of which was published in 1959) provides detailed 

discussion of the role of causation in establishing legal liability, but it does not address the issue
explicitly in terms of analysis of concepts of responsibility.



4.1 CAUSATION, CONSEQUENCES AND OUTCOMES

At this point, we need to return to an issue that was raised earlier (in 3.3.1.1)

about the distinction between definitional consequences and extrinsic con-

sequences (the latter of which I am calling “outcomes” to distinguish them from

definitional consequences). Human behaviour—both acts and omissions—can

be described in terms of (the presence or absence of) bodily movements—

mechanically, as it were. Thus, the event of A hitting B could be described in

terms of the movement of A’s arm through space into contact with B’s body.

From A’s point of view, we might describe the event in this way if, for instance,

C had overpowered A and used A’s arm as a weapon to hit B. Except under cir-

cumstances such as (or analogous to) this, descriptions of a person’s bodily

movements normally rest upon and reflect an assumption that the person is

motivated by reasons, purposes and knowledge. This is certainly true in the con-

text of attributing historic responsibility, because we only attribute responsibil-

ity to people who possess a minimum capacity for practical reasoning, and in

circumstances where it is judged that the opportunity to exercise that capacity

was not blocked by circumstances beyond the person’s control. The shift, from

describing the event purely in terms of the movement of A’s arm to describing it

as A hitting B, rests on an assumption that A possesses a minimum degree of

what might be called “general” capacity to control the movement of the arm.

“General capacity” corresponds to Honoré’s concept of “can (general)”, which

was explained in 3.2.3. If a person can (general) control the movement of their

arm, and their arm comes forcefully into contact with another person’s body,

we would normally describe their conduct in “teleological” terms such as “hit-

ting” the other person, not in “colourless” mechanical terms such as “physical

contact between two bodies”. 

In this example, the hitting of B is a consequence of the movement of A’s arm,

but it is a definitional consequence, not an extrinsic consequence (or “out-

come”). To say that A hit B with his arm is to describe A’s conduct, not an out-

come of A’s conduct. It provides a purposive, as opposed to a mechanical,

description of A’s conduct. In the labelling of criminal offences, the distinction

between definitional and extrinsic consequences is sometimes made explicit.

“Causing death by dangerous driving” provides an example: “dangerous dri-

ving” is a purposive description, in terms of a definitional consequence, of cer-

tain acts and omissions; whereas “death” specifies the proscribed outcome of

that (proscribed) conduct. The definitional consequence supplies a description

of the means by which the proscribed outcome came about. Criminal responsi-

bility attaches not to the driver’s bodily movements as such, but to those move-

ments under a particular purposive description, i.e. “dangerous driving”. That

description contains an evaluation of the agent’s conduct, chosen in order to jus-

tify the imposition of criminal liability. By contrast, “murder” describes an out-

come (i.e. causing a person’s death), and it implies a mental state (basically,
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intention), but it provides no description of conduct in terms of definitional con-

sequences (such as “stabbing” or “poisoning”). Whereas the means by which

death is caused are of the essence of the offence of causing death by dangerous

driving, it is the mental state of the killer rather than the means of causing death

that constitutes the essence of murder. These examples confirm the point, made

in 3.3.1.1, that the distinction between definitional consequences and outcomes

is not that the former figure in the description of conduct while the latter do not.

The difference is that for the purposes of attributing legal responsibility, the

relationship between conduct and outcomes is treated as being causal, whereas

that between definitional consequences and conduct is not. For instance, the law

does not ask whether the driver’s bodily movements caused the dangerous dri-

ving; but it does ask whether the driver’s bodily movements, under the descrip-

tion of “dangerous driving”, caused the death. 

Definitional consequences, then, transform mechanical descriptions of

human behaviour into purposive descriptions. Purposive descriptions are eval-

uative interpretations of human behaviour. Acts and omissions (“conduct”) are

bodily movements—or their absence—under a purposive description, evalua-

tively interpreted. Acts are “voluntary” bodily movements, and omissions are

voluntary abstentions from bodily movement. For the purpose of attributing

responsibility, we are inclined to describe human behaviour mechanically only

when we judge that the person had no control over their bodily movements

because they were unconscious, for instance, or physically overpowered. Our

normal assumption is that a person’s bodily movements are under their purpo-

sive control. Voluntary conduct is a precondition of most forms of legal liabil-

ity. Some forms of legal liability attach to purposive conduct regardless of

outcomes. A classic example is trespass to land. Here, the relevant purposive

description of human behaviour is something like “entering or encroaching

upon land”. If the land is in another’s possession, and if the entry or encroach-

ment is done without the consent of that person, the conduct can constitute tres-

pass to land regardless of any extrinsic consequence (“outcome”) of the

conduct, such as damage to the land or to buildings on it, or financial loss to the

person in possession. In civil law, such forms of liability are described as “per

se” liability. In criminal law, conduct crimes (such as attempts, possession

offences and many “regulatory” offences) are of this form. Causation is irrele-

vant to per se liability.

4.2 THE NATURE OF CAUSATION IN LAW

4.2.1 The scope of the causation question

In relation to some proscribed conduct C and some proscribed outcome O, the

causal question in law is not “what caused O?”, but “did C cause O?”. The

legal causation inquiry is never at large because the purpose of the inquiry is
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the attribution of (legal) responsibility for outcomes. It does not follow, of

course, that “C caused O” is synonymous with “C is responsible for O”. Both

in law and morality, a person may be held not responsible for some outcome

that their conduct caused because, for instance, they lacked the minimum

capacity needed to be a subject of judgments of responsibility. Conversely, “C

did not cause O” is not synonymous with “C is not responsible for O”. For

instance, a person may have an obligation to repair an outcome even though

they did not cause it. The restitutionary obligation of the passive recipient of

a mistaken payment provides a clear example.4 More importantly, perhaps,

even in cases where causation is a necessary condition of moral or legal respon-

sibility, it is not a sufficient condition. Causing a harmful outcome by one’s

conduct will not attract liability, either in law or morality, unless the conduct

is in breach of some rule or principle of conduct, and unless the outcome is of

a proscribed type. Causation merely provides the necessary link between pro-

scribed conduct and proscribed outcomes.

4.2.2 The temporal orientation of causation

In law, causation is primarily concerned with the past, with allocating punish-

ments and obligations of repair in respect of adverse outcomes that have already

occurred. Even in cases where the law seeks to prevent an adverse outcome in

the future by issuing an injunction, for instance, it does so on the basis of a judg-

ment that if the outcome had occurred in the past, the person to whom the

injunction is addressed would have been held to have caused it. As traditionally

understood, legal causation is not concerned with identifying “recipes” for pre-

venting adverse outcomes in the future. By contrast, according to one version of

the economic analysis of legal liability rules the purpose of such rules is to

impose obligations of repair on the “cheapest cost-avoider”, i.e. the person who

could, at least cost, have prevented the adverse outcome in respect of which lia-

bility is imposed. Under this approach, principles of “causation” perform the

forward-looking function of identifying that person so as to minimise the future

incidence of outcomes of the type in question.5 However, it is difficult to explain

why the search for the cheapest cost-avoider should be limited in range to the

agent and the victim. Why should an agent be liable on the basis that they could

have avoided the outcome more cheaply than the victim if some third party

could have avoided it more cheaply than either of them? And why should the

ability of this victim in particular to avoid the adverse outcome in question be

relevant when the aim is to minimise the future incidence of adverse outcomes

generally, not just in relation to this victim? 

A significant part of the traditional answer to such questions is found in the

nature of the historic link between D’s conduct and the adverse outcome suffered
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by P. The significance of this link for ideas of responsibility can be explained psy-

chologically. It is important to our sense of personal identity to feel that by our

conduct, we can achieve effects in the world. What we are is partly a function of

what we achieve, of the changes we bring about in the world, both good and bad.

Because of the ubiquity of luck, we cannot fairly claim credit for all the good out-

comes of our conduct; and neither, conversely, do we fairly attract discredit for

all the bad outcomes of our conduct. Still less do all the bad outcomes of our con-

duct attract moral sanctions, or legal punishments and obligations of repair. But

our moral and legal responsibility practices play a central role in establishing our

identity and standing as moral agents and as members of a community bound

together by moral and legal norms and practices. In those practices, principles of

causation play a central role in linking us with events in the world.

This is not to say that our identity as persons is entirely a function of the out-

comes, both good and bad, that our conduct produces. We are also partly

defined by our abilities and capacities—our “potential” we might say, as

opposed to our “achievements”. Our responsibility practices assess people pri-

marily according to their achievements. As we have seen, both law and moral-

ity make only limited allowance for differences in abilities, capacities and

potentialities. This is not because giving people incentives to exercise their abil-

ities and capacities and to realise their potential is not important, but only

because our responsibility practices are not primarily designed to create such

incentives. This is one reason why the “cheapest cost-avoider” approach pro-

vides an unconvincing interpretation of our legal responsibility practices: that

approach is, as it were, “potential-based”, whereas our legal responsibility prac-

tices are predominantly “achievement-based”. It is not implausible to think that

our legal and moral responsibility practices have incidental incentive effects that

may minimise the sort of bad outcomes with which they are concerned. But if

one were setting out to construct an efficient system for generating incentives to

minimise such outcomes, it is highly unlikely that the result would be our moral

and legal responsibility practices. It is, therefore, extremely ironical that eco-

nomic analysts should offer an account in terms of incentives as the best inter-

pretation of legal liability rules.

4.2.3 The meaning of “cause”

In their seminal work on causation,6 Hart and Honoré identify the “central

notion” of causation with events such as moving one thing by striking it with

another, breaking glass by throwing stones, causing injury by blows, and heat-

ing things by putting them in a fire.7 They treat other types of link between con-

duct and outcomes, such as providing the opportunity for an outcome to occur,
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failing to prevent an outcome, and inducing or encouraging or assisting a per-

son to bring about an outcome, as being, at best, marginal forms of causal con-

nection.8 So, for instance, they consider vicarious liability to be a “non-causal

ground of responsibility”.9 Much of their analysis is affected by this approach

to defining causal link, which is part of their larger project of showing that cau-

sation in the law is closely related to “commonsense” notions of causation used

in everyday life. Their basic view was that “the ordinary person” uses the word

“cause” in the narrow sense they called its “central notion”.

For present purposes, it is satisfactory and even preferable to define causation

simply in terms of a link between conduct and outcome. This leaves open the

question of whether, to what extent, and in what respects, ideas of causation

within the law are similar to or different from those outside the law. I share with

Hart and Honoré10 the view that there are important continuities between ideas

of responsibility in law and in morality. Their procedure for establishing this is

to begin with what they take to be the “commonsense” idea of causation outside

the law, and to look for its reflection in the law. They point out, as I have done,

that because legal sanctions are, on the whole, more severe than moral sanc-

tions, and because responsibility issues that must be resolved by the law can

often be left unresolved in the moral domain, legal concepts of causation and

responsibility are often richer and more detailed than their moral counterparts.

But their account can be interpreted as suggesting that to the extent that the law

goes beyond morality, it parts company with it. By contrast, my argument has

been that when it goes beyond morality, the law often supplements it by work-

ing out the detailed implications of principles and purposes that figure in a more

abstract way in moral thinking. For this reason, it is better first to examine what

the law says about the relevance to responsibility judgments of the conduct-out-

come link, unencumbered by unsupported assumptions as to what “common

sense” has to say on this topic.

4.2.4 Causation as interpretation

There is an important sense in which a statement that particular conduct C

caused a particular outcome O is an interpretation of events that could be

described without using the concept of causation.11 Take a typical tort action

arising out of a collision between two cars. Such an event could be described in

terms of the direction, speed and trajectory of the cars, the state of the cars
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before and after the collision, and so on, without making any statement about

the “cause” of the collision. We can describe events in terms of what happened

without saying anything about what caused what. Interpretation is a purposive

activity, and causal interpretations of events are informed by the purposes for

which the interpretation is being made. In this respect, there is an analogy

between causal statements on the one hand, and descriptions of bodily move-

ments in terms of their definitional consequences on the other. To say that C

caused O is to give a purposive interpretation of physical events, just as saying

that A hit B provides a purposive interpretation of bodily movements in terms

of human motivations, and saying that A assaulted B provides a purposive inter-

pretation of bodily movements in terms of a category of legally proscribed con-

duct. The typical purpose for which causal statements are made in legal contexts

is the attribution of responsibility with a view to the allocation of sanctions. For

this reason, legal statements about causation are always made in relation to

human conduct (acts and omissions) described in terms of some category of

legally proscribed conduct. Thus, statements about causation in legal contexts

are interpretative in two respects: they relate to human conduct under some

legal description, and they provide an interpretation of a sequence of physical

events involving legally proscribed conduct and outcomes.

4.2.5 Causation in the criminal law and civil law paradigms

Although a very significant proportion of crimes are result-crimes as opposed to

conduct-crimes, issues of causation tend to be less prominent in the criminal law

paradigm than in the civil law paradigm. This is a reflection of the fact that

whereas the civil law paradigm is as much concerned with the effects of conduct

on victims as with the nature and quality of that conduct, the criminal law para-

digm focuses primarily on agent conduct and mental states. Thus in criminal

law, issues about the connection between conduct and outcomes tend to be

treated under the single heading of “causation”; whereas in tort law, for instance,

the topic is divided between “causation” and “remoteness of damage”. In this

dichotomy, principles of causation are concerned with tracing a link between the

agent’s conduct and a proscribed outcome. By contrast, principles of remoteness

of damage focus more closely on the effects of the proscribed conduct on the vic-

tim in order to determine in detail which of those effects should be attributed to

the agent’s conduct. Principles of remoteness of damage enable judgments of

causation to be “fine-tuned”, as it were.12 In the labelling of criminal offences,

proscribed outcomes are typically described in a quite general way because the

basic question is whether the offender, by proscribed conduct, has produced an

outcome deserving of punishment. If that is so, the precise nature and extent of

the effects of the outcome on the victim are not of great importance for labelling
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purposes. On the other hand, the impact of the criminal conduct on the victim

may be taken into account in sentencing. Sentencing is a much more a matter of

discretion than attribution of criminal responsibility; and as a result, sentencing

criteria tend to be quite abstract, instructing the sentencer to take account, for

instance, of the “impact of the crime on the victim”.

The civil law paradigm, by contrast, is concerned primarily with the justific-

ation of obligations of repair, not punishment. The basic principle for deter-

mining appropriate punishment is that it should “fit” the criminal conduct,

whereas the basic principle for determining an appropriate obligation of repair

is that it should fit the harm done to the victim. Thus rules for determining the

extent and financial cost of the relevant harm are more detailed and developed

in civil law than in criminal law.

4.3 FACTUAL CAUSATION

The legal concept of causation has two elements that may be called the “factual”

and the “attributive” respectively. The factual element is concerned with whether

the legally proscribed conduct in question played a part in the transition from a

state of the world in which the outcome in question did not exist, to a state of the

world in which the outcome in question did exist. As the discussion in 4.2.4 sug-

gests, the term “factual causation” is misleading to the extent that it suggests that

causal statements merely describe what happened. The “facts” about what hap-

pened can be described without recourse to concepts of causation.

4.3.1 The but-for and NESS tests

The standard legal test used for answering the factual causation question is the so-

called “but-for” test: the legally proscribed conduct in question was a factual

cause of the outcome in question if (holding everything else constant) the outcome

would not have occurred but for that conduct.13 The but-for test tells us whether

the relevant, legally proscribed conduct was a necessary condition of the outcome

in question. In one case, for instance, a hospital was held not liable for failing to

treat the victim of a poisoning because the treatment would have done no good.14

Another test of factual causation is the so-called “NESS” test. The acronym

“NESS” stands for “necessary element of a sufficient set”. The NESS test is seen

by its proponents as being superior to the “but-for” test because of the result 

it produces in cases of causal over-determination.15 Suppose that A negligently
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collides with B’s car, resulting in damage that requires certain repairs to be done

to the car at a cost of £2,000.16 Suppose, further, that independently of A, C neg-

ligently collides with B’s car, resulting in damage that requires precisely the same

repairs to be done at precisely the same cost. Because the basic measure of dam-

ages for physical damage to property is the cost of repair, one’s initial reaction

might be that A and C have each played a part in the transition to the situation in

which B’s car needed the repairs in question. Both the conduct of A and the 

conduct of C are sufficient conditions of the need for repairs. The but-for test,

however, produces the odd and unattractive result that neither A nor C is part of

the history of that transition. Because of C’s negligence, A can say that B’s car

would have needed the repairs even if A had not collided with it; and because of

A’s negligence, C can say that B’s car would have needed the repairs even if C had

not collided with it. By contrast, the NESS test implicates both A and C in the

relevant historical transition because the negligence of each was a necessary ele-

ment in a set of conditions that together were sufficient to necessitate the repairs.

The way the law deals with cases of causal over-determination is complex. A

distinction is drawn between cases in which both of the relevant factors are

legally proscribed human conduct, and cases in which only one of the factors is

legally proscribed human conduct. In cases of the former type, if the relevant

factors operated independently but simultaneously, each is treated as a cause of

the outcome in question. Thus in the earlier example, both A and C would be

liable to B for the cost of repairs, and B could sue either (or both) to recover that

cost. If the relevant factors operated independently but successively, the earlier

is treated as the cause (and alone attracts liability) on the basis that the relevant

outcome had already occurred at the time the later factor operated. In cases

where only one of the factors is legally culpable human conduct—where, 

for instance, one is a “natural” event (i.e. an event not traceable to human

agency)—the latter will be treated as the cause. In one case, for example, a per-

son suffered a back injury at work as a result of negligence of his employer.

Some time later he contracted a condition that would have produced the same

back injury even if the work accident had not occurred. It was held that the

employer’s liability for the worker’s injury was limited to the period between

the work accident and the onset of the illness.17

The result in the case of successive legal wrongs follows from application of

the legal principle of “taking the victim as found”, which is, in turn, an appli-

cation of a wider, and typically unarticulated principle of “taking the world

as found”. The “take-as-found” principle is central to the way the law distrib-

utes the risk of circumstantial luck. So, for instance, a person who injures

another by legally proscribed conduct cannot complain if the impact of the

injury is aggravated by some unusual susceptibility of the victim, such as
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haemophilia.18 Conversely, however, the principle may work to an injurer’s

advantage if their conduct did not make matters any worse because the victim

had already been harmed by legally proscribed human conduct. In cases where

only one of the factors is legally proscribed human conduct, the perpetrator of

that conduct is allowed to take advantage of the other factor, whether it is con-

temporaneous with, precedes or follows the conduct: the law treats the other

factor as the cause in preference to the legally proscribed conduct.

The but-for test interprets physical events in terms of necessity, whereas the

NESS test interprets them essentially in terms of sufficiency.19 Given that the

NESS test explains some results that the but-for test cannot, it is not clear why

courts continue to espouse the but-for test as the basic approach. It may simply

be that that necessity is seen as more appropriate to explaining and assigning

responsibility for single outcomes in the past, while sufficiency is more associ-

ated with the achievement of generic outcomes in the future.20 Honoré suggests

that whereas the but-for test provides a generally adequate heuristic device for

identifying causes, the NESS test captures what we really mean when we call

something “a cause”.21 Honoré also believes that NESS captures the meaning of

cause in both legal and non-legal reasoning. So far as non-legal contexts are con-

cerned, he provides no evidence for this view. So far as legal usage is concerned,

it should be observed that neither NESS nor but-for explains all the results that

the law produces. For instance, in cases of causal over-determination where

both factors are legally proscribed human conduct, the but-for test denies the

status of cause to both, while the NESS test classifies both as causes. By contrast,

where the factors operate successively, the law treats the first in time as the cause

to the exclusion of the later; and where only one of the factors is legally pro-

scribed human conduct, the law treats the other factor as the cause to the exclu-

sion of the legally proscribed conduct. Honoré apparently endorses such results,

but explains them as resting on principles of “risk-allocation” rather than cau-

sation.22

It is certainly possible to argue that for the sake of analytical clarity, the law

should restrict the use of causal language to applications of the but-for and

NESS tests; or, even more narrowly, to describing the role of legally proscribed

conduct in transitions from states of the world in which a legally proscribed out-

come did not exist to ones in which it does.23 That the law does not currently do
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this raises the question of whether the legal usage of causal language, and the

causal concepts reflected in it, are different from extra-legal usage and concepts.

Lack of empirical evidence makes it impossible to answer this question other

than speculatively. Two points deserve to be made, however. First, the prime

purpose of causal statements in the law is the attribution of responsibility and

the allocation of sanctions. In comparing and contrasting legal and extra-legal

concepts of causation, it is important to compare like with like: responsibility-

oriented causal statements within the law, with responsibility-oriented causal

statements outside the law. In my view, Honoré’s assertion that “[t]he same

concept of cause is used for discovering recipes, for explaining events, and for

assigning responsibility for outcomes”24 gives too little weight to the interpre-

tational and purposive nature of causal statements. 

Secondly, I would suggest that because of the functions of law, and by virtue

of its institutional resources, legal principles of causation are likely to be richer

and more detailed than those in common use outside the law for the purpose of

making responsibility judgments. In order to fulfil their social functions, courts

may be forced to make causal interpretations of sequences of events that would

not need to be interpreted causally in the moral domain. If this is right, the

appropriate question is not whether ideas of causation in the law are the same

as those in the moral domain, but rather whether the ideas of causation at work

in the law are normatively acceptable. If they are, they may be added to our store

of responsibility concepts for use outside the law as well as within it.

4.3.2 Causation, proof and uncertainty

It is one thing to adopt either but-for or NESS as the test of causation, but quite

another to determine whether the chosen test is satisfied in a particular case.

This distinction is of less importance in criminal law than in civil law because in

criminal law, the onus of proof on the issue of causation typically rests on the

prosecution;25 and to discharge this onus, causal connection between the pro-

scribed conduct and the proscribed outcome must be established “beyond reas-

onable doubt”. This heavy burden of proof may be seen as a reflection of the

agent-orientation of notions of responsibility in the criminal law paradigm, and

as a protection for alleged offenders against the severe penalties and stigma

attaching to criminal responsibility. In civil law, by contrast, the burden of

proof on the issue of causation (as on all other issues) is “on the balance of prob-

abilities”. This lighter burden may be seen as a compromise between our inter-

est as agents in freedom of action, and our interest as victims in security of

person and property and the repair of adverse outcomes. 
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In theory, the balance of probabilities test can be satisfied by evidence that

there was more than a 50 per cent chance that the conduct in question caused

the relevant outcome. In practice, however, reliable evidence is typically

unavailable to support assigning a numerical value to causal factors in this way;

in which case, what matters is not whether the conduct more probably than not

caused the outcome, but whether the court is satisfied that it did.26 In this light,

the only course open to a party bearing the onus of proof is to present all avail-

able evidence to the court and leave the court to decide whether it generates such

satisfaction. This, perhaps, is the reason why the balance-of-probabilities criter-

ion operates in an all-or-nothing way; and why, in other words, liability is not

proportional to contribution to risk. If the court is satisfied that the onus of

proof has been discharged, then no matter how far short of certainty this satis-

faction falls, the conduct in question will be treated as having been the cause of

the outcome in question, and the defendant will (provided all other conditions

of liability are satisfied) fall under an obligation to repair that outcome.

Conversely, if the court is not satisfied that the onus of proof has been dis-

charged, then no matter how close the court thinks the evidence comes to dis-

charging it, the conduct in question will be treated as not having been the cause,

and the defendant will fall under no obligation of repair to the claimant.

Proving causal connection is complicated by reason of the fact that it requires

an answer not only to a question about what actually happened, but also to a

hypothetical question about what would have happened if the agent’s conduct

had been in accordance with the law rather than in breach of it. The all-

or-nothing balance-of-probabilities approach applies to (1) questions about

what happened in the past; (2) hypothetical questions about what sequence of

physical events would have happened in the past if the conduct in question had

been in compliance with the law rather than in breach of it; and (3) hypothetical

questions about how the person bearing the onus of proof would have behaved

in the past (for instance, what they would have done if they had known the

truth). But it does not apply to (1) questions about what will happen in the

future; (2) hypothetical questions about what would have happened in the

future if the conduct in question had been in compliance with the law rather

than in breach of it; or (3) hypothetical questions about how a person, other

than the person bearing the onus of proof, would have behaved in the past (for

instance, what they would have done if they had known the truth). Questions of

the three latter types are answered in terms of proportional contribution to risk,

regardless of whether that contribution was less or more than 50 per cent. 

So far as concerns what actually happened in the past, this approach no doubt

reflects a feeling that no matter how uncertain we may be about the past, it is the-

oretically more accessible to us than the future. This feeling may also explain the

approach to hypothetical questions about past sequences of physical events—

what actually happened at least gives us a reference point for considering what
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might have happened if one event had been other than it was. The distinction,

between questions about how the person bearing the onus of proof would have

behaved and how other people would have behaved, no doubt reflects an

assumption of “privileged access”—that a person is more likely to be able to

establish what they would have done than what someone else would have done;

and an assumption that predicting human behaviour is harder than predicting

other events.

I suggested earlier that the all-or-nothing balance-of-probabilities rule can 

be seen as a compromise between our interests as agents and victims. The 

proportional-contribution-to-risk approach can be viewed in the same way.

This approach is not used on its own, but as an adjunct to the all-or-nothing,

balance-of-probabilities approach. Whereas the all-or-nothing approach is used

to determine whether conduct was or was not a cause of an outcome, the pro-

portional-contribution approach is used in quantifying obligations to repair bad

outcomes by paying compensation. The proportional-contribution approach

does not, of course, entail that there are degrees of causation. Rather it acknow-

ledges that there may be uncertainty about whether conduct was a cause or not.

Like the all-or-nothing approach, the proportional-contribution approach dis-

tributes the costs of such epistemological uncertainty. The difference between

the two approaches resides in the way each distributes those costs.27 In one

respect, the proportional-contribution approach is more advantageous to

agents because it reduces the quantum of liability in cases where the probability

that the agent’s conduct was the cause is judged to be more than 50 per cent but

less than 100 per cent. In another respect, the proportional-contribution

approach is more advantageous to claimants because it allows damages to be

recovered in cases where the probability that the agent’s conduct was the cause

is judged to be between zero and 50 per cent.28

The crucial point is that both the all-or-nothing balance of probabilities

approach to causation, and the proportional-contribution approach to the

assessment of damages, distribute the costs of epistemological uncertainty.

Furthermore, because the two approaches operate side-by-side, the way the

costs of uncertainty are distributed can be understood only by considering the

cumulative operation of the two approaches. For instance, a defendant’s legally

proscribed conduct may be held, on the balance-of-probabilities approach, to

have been the cause of injuries that result in the claimant suffering loss of earn-

ings into the future. It does not follow, however, that the defendant will be

ordered to pay damages for loss of earnings on the assumption that but for the

conduct, the claimant would have continued to earn at the pre-accident rate.

Indeed, in assessing damages for future loss of earnings, allowance is always
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made for the possibility that even if the defendant had not injured the claimant,

thus reducing P’s earning capacity, P’s earning capacity would have been

reduced by some other “contingency” or “vicissitude” in the history of which

the legally proscribed conduct of the defendant played no part. 

A different technique for achieving results similar to those reached by the

combined operation of the all-or-nothing approach to causation and the pro-

portional-contribution approach to assessment of damages, is to define the

legally proscribed outcome (to which a causal link with proscribed conduct

must be traced) in terms of a lost chance to avoid harm rather than in terms of

the harm itself. Under this approach, the obligation of repair is quantified in

terms of a proportion of the harm equivalent to the percentage chance of avoid-

ing the harm of which the legally proscribed conduct deprived the claimant.

This approach has been widely adopted in relation to financial harms, but not

in relation to personal injury.29 At first sight, this differential might seem explic-

able in terms of an unwillingness to redistribute the costs of uncertainty to the

disadvantage of personal injury victims. However, on reflection, it is clear that

the differential cuts both ways. While the loss-of-a-chance approach disadvan-

tages claimants in cases where the lost chance is judged to be greater than 50 per

cent but less than 100 per cent, it advantages them in cases where the lost chance

is judged to be 50 per cent or less.

Yet another technique for dealing with epistemological uncertainty is found

in cases of cumulative causation, where part of the total harm suffered is attrib-

utable to one cause, and another part is attributable to another (as a result, for

instance, of successive periods of exposure to the same toxic substance, such as

asbestos). Suppose that the proportion of the harm attributable to each cause

respectively is known, and that each cause is legally proscribed conduct. In such

a case, each responsible party will be liable in proportion to their contribution

to the harm. But suppose that the relative proportions are not known. In that

case, either or both responsible parties can be held liable for the whole loss pro-

vided the court is satisfied that each caused or materially contributed to the total

loss. Despite the fact that it cannot be proved on the balance of probabilities that

either party caused the whole loss, either or both can be held liable for the whole

loss because it can be proved on the balance of probabilities that each made a

“material contribution” to it. The same principle applies in cases where one of

the causes is legally proscribed human conduct and the other is not. Provided the

court is satisfied that the legally proscribed human conduct more probably than

not materially contributed to the harm, the party responsible for it can be held

liable for the total harm even though it is known that they did not cause all of

the harm.

The all-or-nothing balance of probabilities approach has come under particular

strain in cases involving harms allegedly caused by environmental pollution and

pharmaceutical drugs, where the harm is known, as a result of epidemiological
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research, to be caused, in 50 per cent of cases or less, by legally proscribed conduct

of the type engaged in by the defendant. English courts have resisted invitations to

reduce the proof threshold to 50 per cent or less. It may be that the balance-of-

probabilities criterion is intuitively felt to strike the fairest possible balance

between our competing interests as agents and victims. On the other hand, there is

no logical reason why the proof threshold should not be lowered if this were

thought desirable, as a matter of distributive justice, in the interests of shifting

more of the costs of uncertainty onto agents and away from victims. This has been

done in some jurisdictions.

In this section, I have discussed certain rules of evidence as they apply to proof

of causation. These are not the only legal rules that perform the function of dis-

tributing the costs of epistemological uncertainty; nor do they apply only to

issues of causation. They apply to any question about what happened in the

past, or about what may happen in the future, that is relevant to legal liability.

We can define our legal responsibilities and the conditions of legal liability with-

out recourse to such rules. But because of the pervasiveness of epistemological

uncertainty, such rules are essential when the issue to be decided is whether or

not a person has breached their legal responsibilities, and whether or not their

conduct satisfies the conditions for legal liability. By virtue of the operation of

such rules, a person may, for instance, be held to have caused harm to another

in breach of their legal responsibilities even though, in fact, they did not cause

that harm. Conversely, a person may be held not to have caused harm to another

in breach of their legal obligations even though, in fact, they did cause the harm.

In other words, by virtue of the operation of such rules, a person may be held

legally liable for harm even though they were not responsible for it according to

the rules defining their legal responsibilities; and conversely, a person may be

held not legally liable for harm even though they were responsible for it accord-

ing to the rules defining their legal responsibilities.

Should we conclude, therefore, that the rules of evidence that can produce such

results mark a divergence between legal and moral notions of responsibility?

Surely not! Epistemological uncertainty affects judgments of moral responsibility

as much as judgments of legal responsibility. It is a greater practical problem in

law than in morality because many issues of responsibility that can be left unre-

solved in the moral domain need to be resolved in the legal domain. As a result,

the law has developed much more detailed techniques for dealing with epistem-

ological uncertainty than are in use outside the law. In this respect, the law makes

a net contribution to our responsibility practices. It does not follow, of course,

that the legal rules and principles distribute the costs of epistemological uncer-

tainty in an acceptable way. In order to make a judgment on that issue we need a

relevant theory of distributive justice. Just as a theory of responsibility is incom-

plete unless it states what our responsibilities are, as well as what it means to be

responsible; and unless it contains a set of principles about how the costs of luck

ought to be distributed; so too it is incomplete without a set of principles about

how the costs of epistemological uncertainty ought to be distributed.
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4.4 ATTRIBUTIVE CAUSATION

The second element of the legal concept of causation is what I have called

“attributive causation”. Both the but-for and the NESS tests are very indiscrim-

inate because for any given outcome, there is an indefinitely large set of neces-

sary conditions, and an indefinite number of sets of sufficient conditions. It must

be remembered, however, that in law, the causal inquiry is always focused on

particular conduct of an individual or on a particular event.30 The legal question

is, “did the conduct or event in question cause this outcome?”, not “what caused

this outcome?”. If the defendant’s conduct satisfies the but-for or the NESS test

(as the case may be) in relation to a particular outcome, the next question is

whether any other event that satisfies the test in relation to that outcome ought

to be treated as the cause of the outcome in preference to the defendant’s con-

duct. It is this second question to which I have attached the label “attributive

causation”.

4.4.1 The relationship between causation and responsibility 

The use of the term “causation” in this context is controversial. “Causal min-

imalists” argue that the term “cause” should be applied to all events that satisfy

the but-for or NESS tests. According to this view, other rules and principles 

concerning the link between conduct and outcomes (i.e. rules and principles of

legal or proximate cause) are not about causation but about distribution of the

risk of adverse outcomes; or, in other words, responsibility for outcomes. By

contrast, Hart and Honoré argued that this approach is at odds with “common

sense” and “the ordinary usage of causal language”.31 They purported to ident-

ify non-legal principles of causation that allowed the cause of an event to be

picked out from amongst its but-for or NESS conditions. More recently,

Stapleton has argued that even adoption of the but-for and NESS tests rests on

principles of responsibility, as is shown by the fact that they produce different

results in some cases.32 As tests of causation, but-for and NESS provide purpo-

sive interpretations of physical phenomena, not mere descriptions. Stapleton

suggests that the language of causation should be reserved for descriptions of

the physical transition from one state of the world to another, and that all other

issues (including the application of the but-for and NESS tests) should be seen

as resting on principles of responsibility (or matters of policy) that should be

spelled out explicitly and not concealed beneath the language of causation.
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To the extent that these differences of opinion concern linguistic usage, they

need not concern us unduly. For responsibility purposes, we can define causa-

tion adequately in terms of the link between conduct and outcomes without pre-

judging any of the issues in dispute. Hart and Honoré’s disagreement with the

causal minimalists rested on the premise that in its approach to causation, the

law should (and does) take its lead from non-legal thinking. This view suffers

from three major defects. First, Hart and Honoré established the “ordinary

usage of causal language” by assertion rather than evidence. It is unlikely that

the views of two such highly skilled lawyers about the “ordinary” usage of

causal language were unaffected by their knowledge of the law. In other words,

whereas they thought they saw non-legal usage reflected in the law, they might,

in fact, have been reading legal usage into “ordinary” usage. The fact, that legal

usage is highly documented whereas ordinary usage is not, supports this specu-

lation. Secondly, because of the institutional landscape of the legal domain and

by virtue of law’s institutional resources, legal rules and principles of causation

are more detailed and developed than their non-legal counterparts. To this

extent, at least, the denotation of causal terms is more likely to be established by

legal than by ordinary usage. Thirdly, in cases of genuine dispute about causal

issues in the legal domain, recourse to non-legal usage is unlikely to provide

resources for their resolution. 

The main point that the causal minimalists (and, more recently, Stapleton)

were concerned to make is that some of the issues dealt with by the law under

the rubric of causation were normative issues about the distribution of the risk

of adverse outcomes between agents on the one hand and victims on the other.

To the extent that the language of causation suggests that they are factual issues

about what happened, it conceals the prescriptions involved in attributions of

causal status. In the interests of clarity and transparency, the normative nature

of the issues should be acknowledged, and their resolution should be subjected

to normative evaluation. Whereas causal minimalism accepted that application

of the but-for and NESS tests was a matter of description rather than prescrip-

tion, Stapleton argues that even the use of these tests may rest on normative

assumptions about the fair distribution of risks of adverse outcomes.33 These

assumptions (some of which are explicit and many of which are implicit) are dis-

cussed in 4.4.2.

In order to accommodate the “minimalist” insights (which seem to me to be

essentially valid) I have defined causation simply as being concerned with the

link between conduct and outcomes. Distributive principles relevant to this link

I call principles of “causal responsibility”. This term acknowledges their nor-

mativity, but at the same time it distinguishes principles of responsibility that

are concerned with the link between conduct and outcomes from principles 

of responsibility concerned, for instance, with mental states and the quality of

conduct.

Responsibility and Causation 129

33 Stapleton (2000), 65–6, 79–80.



4.4.2 Principles of causal responsibility

4.4.2.1 The distinction between causation and remoteness of damage

The legal principles of causal responsibility are traditionally dealt with under

two headings: “legal” (or “proximate”) causation and “remoteness of damage”.

Although both categories are concerned with the link between legally pro-

scribed conduct and legally proscribed outcomes, principles of causation are

agent-focused, while principles of remoteness of damage focus on the victim or,

more precisely, on the impact of the legally proscribed conduct on the victim.

This explains why the distinction between “causation” and “remoteness of

damage” does not figure in the criminal law, where the link between conduct

and outcomes is dealt with under the single rubric of “causation”. Even in civil

law, the distinction is only one of perspective which can, for this reason, be

ignored in what follows.

4.4.2.2 But-for and NESS

As we have seen, in cases of causal over-determination, the but-for test is gener-

ally thought to produce unacceptable results for the purposes of attributing

legal responsibility. In cases where the several sufficient causes are all legally

proscribed human conduct, it seems unfair that a person who suffers harm as a

result of several independent breaches of the law should be denied a legal rem-

edy (on the ground of lack of causal link) when they would be entitled to a rem-

edy if they had been harmed by only one of the law-breakers. Where the several

breaches of the law are contemporaneous, there seems no reason to treat them

differently in terms of causal link; and so both are treated as causes. Where the

several breaches of the law are separated in time, the first in time is treated as the

cause of the harm on the basis that the second is allowed to take the victim as

found, i.e. already harmed. In cases where one of the several sufficient causes is

not a breach of the law but, for instance, a “natural” disease, no matter whether

that cause precedes, is contemporaneous with, or succeeds the relevant breach

of the law, it will be held to be the cause of the harm in preference to the breach

of the law. In the context of causal over-determination, a law-breaker will be

relieved of liability if there is another independent sufficient cause of the relevant

harm that is not itself a breach of the law. These principles show that in cases 

of causal over-determination, whereas the but-for test is judged to be under-

inclusive, the NESS test is, in some instances, judged to be over-inclusive. The

principles used to give effect to these judgments all distribute the cost of 

circumstantial luck between the causal factors and between the causal factors

and the victim.
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4.4.2.3 Eliminating causal factors

Whereas but-for is thought to be under-inclusive in cases of causal over-

determination, in other cases both it and NESS are obviously grossly over-

inclusive for the purposes of attributing legal responsibility. Every outcome has

an indefinitely long causal history of but-for and NESS conditions, most of

which would not even be considered as candidates for responsibility in law. In

4.4.2.4 to 4.4.2.7 we examine legal principles of causal responsibility that are

used to determine whether legal responsibility will attach to human conduct

that satisfies the but-for and NESS tests.

4.4.2.4 The meaning of “cause”

As was noted in 4.2.3, Hart and Honoré considered that the law reflected ordin-

ary usage in treating certain linkages between conduct and outcomes as being

“non-causal”. For example, they classified vicarious liability as being a non-

causal form of responsibility because it was based on providing the opportunity

for harm to occur. In their view, ordinary usage did not treat provision of the

opportunity to do harm as causation of the harm. They also thought that it was

only in a modified sense that persuading or inducing a person to do harm could

be said to be a cause of the harm.34

Even if Hart and Honoré are right about the “ordinary usage” of the word

“cause”, it is unclear what is gained by treating the link between the conduct

that attracts vicarious liability and the relevant harmful outcome as being non-

causal. Suppose an employer is held vicariously liable for a collision between the

employer’s vehicle and that of a third party caused by the negligence of 

the employee driving the employer’s vehicle. Conduct of both the employee and

the employer figure in the causal history of the collision, along with an indefin-

ite number of other factors. For the purposes of attributing legal responsibility,

the relevant question to be asked about the conduct of each is precisely the same:

should that conduct, being a but-for or NESS condition of the harm, be singled

out for legal responsibility? If the answer is positive, there is no obvious reason

to baulk at applying the term “causal” to the employer’s vicarious liability, as

much as to the employee’s personal liability. For the purposes of attributing

legal responsibility, various types of linkage between conduct and outcomes sat-

isfy the requirement of causation. The type of linkage relevant in any particular

case is not a function of “the ordinary” or, indeed, of any “usage of the language

of causation”. Rather it is determined by the nature of the relevant legally pro-

scribed conduct. For example, the causal link relevant to liability for negligent

driving is different from that relevant to liability for inducing another to act to

their detriment in reliance on a negligently false statement, and from that rele-

vant to liability for negligently failing to control a third party, and from that

relevant to vicarious liability; and so on. 
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Once it has been decided that negligently making a false statement, for

instance, or failing to control a third party, ought to attract liability, it follows

that in appropriate cases the type of causal link relevant to such liabilities will,

and indeed must, be recognised by the law. The point can be well illustrated by

reference to liability for “omissions”. It is sometimes baldly said that “omissions

cannot be causes”; or, less starkly, that one of the reasons why the law hesitates

to impose liability for omissions is a worry about whether omissions can be

causes. In fact, the problem about omissions has nothing to do with causation,

but is the product of unwillingness to limit individual freedom of action by

imposing obligations (i.e. prospective responsibilities) to take positive action.

Even in the absence of such an obligation, a person’s inaction can qualify as a

but-for or NESS condition of harm; but in the absence of such an obligation, we

are unwilling to attribute legal responsibility to the inactive person by picking

out their conduct as the legal cause of the harm. By contrast, where such an

obligation is imposed, and the inaction qualifies as a but-for or NESS condition

of the relevant harm, the mere fact that the relevant conduct is an omission pro-

vides no reason to deny it the status of cause of the harm. There may be some

other reason not to pick it out from the set of but-for or NESS conditions as

legally responsible for the harm, but its status as an omission does not, by itself,

provide such a reason. Put briefly, there is a direct relationship between what

our legal responsibilities are and what can count as causes for legal purposes. If

there is a legal obligation to do or not to do X, then not doing X, or doing X (as

the case may be), may count, for the purposes of attributing legal responsibility,

as the cause of harm of which that not-doing or that doing is a but-for or NESS

condition.

This point can be put more positively by saying that whether a person whose

conduct was a but-for or NESS condition of a harmful outcome will be picked

out as “the cause” of that outcome depends, in part, on what the person’s legal

obligations were and whether the conduct was a breach of such an obligation.

This link between obligation (“what our responsibilities are”) and causation is

also a feature of causal judgments in the moral and political domains.35 In the

context of responsibility for bad outcomes, the reason why cases such as “injur-

ing by blows” seem to lie at the core of causation, while cases such as “failing to

prevent harm” and “inducing a person to do harm” seem to be marginal cases

of causation, is that, both in law and morality, obligations of the type breached

by a person who injures another by blows are more widespread and general in

their incidence and application than obligations of the type breached by a per-

son who fails to prevent harm or induces another to do harm.

There are few forms of legal liability for outcomes that can meaningfully be

called “non-causal”. In civil law, an example is the restitutionary liability of

the passive recipient of a mistaken payment or the passive beneficiary of a

fraud. Even in this case, the recipient is part of the history of the transition to
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the relevant outcome (i.e. receipt of the payment). If the recipient had not

existed, and had not been in the right place at the right time (as it were), they

would never have received the payment. On the other hand, since, by defini-

tion, the recipient did nothing to attract the payment, and was under no duty

to prevent its being made, there seems no causal reason to single out the recipi-

ent as legally responsible for the making the payment. In other words, the rea-

son why this form of liability is not cause-based is that it is not conduct-based.

Causes link legally proscribed conduct with legally proscribed outcomes. Here

there is a legally proscribed outcome, namely the receipt of a payment as a

result of mistake or fraud. But that outcome is not traceable to any legally pro-

scribed (or even any legally relevant) conduct of the person under the obliga-

tion to repair the outcome, i.e. the recipient.

In the criminal law, liability for possession may arise independently of relevant

conduct on the part of the possessor.36 This is an example of what has been more

generally called “situational liability”.37 Certain cases of secondary criminal lia-

bility exemplify the rarer phenomenon of conduct-based non-causal liability.38

4.4.2.5 Agents, victims and causation

A fundamental respect in which the but-for and NESS tests are over-inclusive is

that they attribute the same causal status to the sufferer of a legally proscribed

outcome, who is guilty of no relevant legally proscribed conduct, as they do to

legally proscribed conduct that satisfies the tests in relation to that outcome.

Suppose a car mounts a pavement and injures a pedestrian as a result of negli-

gence on the part of the driver, and in the absence of negligence on the part of

the pedestrian. Both the driver’s conduct and the pedestrian’s presence on the

pavement satisfy the but-for and NESS tests in relation to the harm to the pedes-

trian. But for the purposes of allocating legal responsibility to repair the harm,

we would not pick the pedestrian out as a legal cause. This simple example illus-

trates two important points about principles of causal responsibility. One is that

they play an important role in distributing the cost of circumstantial luck. The

presence of the pedestrian on the pavement was (it is assumed) beyond the dri-

ver’s control just as the driver’s negligence was (it is assumed) beyond the pedes-

trian’s control. Someone must bear the cost of the unlucky combination of

circumstances. Secondly, the example shows the centrality to judgments of

causal responsibility in law of the rules defining proscribed conduct. A reason

why we pick out the driver as the sole cause of the accident is that the driver was,

but the pedestrian was not, guilty of legally proscribed conduct. If the pedestrian

had been guilty of legally proscribed conduct (such as “contributory negli-

gence”), the pedestrian’s conduct might be picked out, either alone or in com-

bination with that of the driver, as having caused the harm.
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The principle in play here is that as between legally proscribed conduct and

“innocent” conduct that are both but-for or NESS conditions of harm, the for-

mer is more likely than the latter to be treated as the cause of the harm for the

purposes of legal responsibility. A related principle is that the more culpable the

legally proscribed conduct, the more likely it is to be treated as the cause of an

outcome of which it is a but-for or NESS condition. For instance, the basic prin-

ciple in relation to liability for harm resulting from negligent conduct is that

only the foreseeable outcomes of the conduct attract liability. By contrast, lia-

bility for harm resulting from intentional conduct can extend to unforeseeable

outcomes. Relative culpability is an important determinant of the distribution

of the burden of bad circumstantial luck.

4.4.2.6 The ordinary and the extraordinary

Besides culpability, the most important and general idea underlying causal

responsibility is the distinction, in relation to causal factors outside the agent’s

control, between the ordinary and the extraordinary. In relation to outcomes,

human conduct takes place against a background of, and is embedded in a dense

network of, other but-for and NESS conditions. In relation to other conditions

operating at the same time as legally proscribed conduct to produce a proscribed

outcome, the conduct is likely to be treated as the cause of the outcome unless

one, or a combination, of those other conditions was quite out of the ordinary.

There is, however, an extremely important qualification that must be added to

this statement, which is encapsulated in the principle of taking the victim as

found. Suppose that at the time the harm was inflicted, the victim suffered from

a rare condition, and that as a result, the harm was more serious than it would

not have been if they had not had the condition. Still, the agent will be liable for

the harm suffered unless a court is prepared to say that the harm attributable to

the condition was not only more serious than it would otherwise have been, but

also that it was of a different kind than would have been suffered in the absence

of the condition. This distinction between kind and seriousness of harm is

explained in the next paragraph.

In relation to factors operating after the legally proscribed conduct but before

the occurrence of the outcome, the same distinction between the ordinary and

the extraordinary applies. In this context, it is often put in terms of “foresee-

ability”: “ordinary” outcomes are foreseeable, while extraordinary outcomes

are unforeseeable. In many contexts, only foreseeable outcomes attract legal lia-

bility.39 However, the concept of foreseeability is qualified by the idea that an

outcome will be classified as foreseeable if it was of a foreseeable “kind”, even

if it was the result of an unforeseeable sequence of events, and even if the harm-

ful impact of the outcome on the victim was much greater than was foreseeable.
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Because events can be described in greater or lesser detail, the distinction

between “kind” of outcome, on the one hand, and “manner of occurrence” and

“extent” on the other, can be manipulated to produce results that are thought

desirable in terms of fair distribution of the burdens of bad circumstantial

luck.40 Especially in cases where the later event is human conduct, the causal

issue may be framed in terms of whether that event “broke the chain of causa-

tion” between the agent’s legally proscribed conduct and the relevant outcome.

Although put in a number of ways, the test of whether an event breaks the chain

of causation is basically whether it was out of the ordinary. For example, if an

injured person requires medical treatment for harm inflicted by legally pro-

scribed conduct, and that treatment causes the person further harm, the person

whose conduct inflicted the initial harm will probably be held liable for the fur-

ther harm if the medical treatment was merely negligent, but not if it was grossly

negligent or reckless. 

Hart and Honoré were of the view that intentional conduct is particularly

likely to “break the chain of causation” linking the initial conduct to the harm.41

But once again, this seems to depend on whether, in the circumstances, the

intentional conduct is classified as out of the ordinary.42 For instance, if an

employer sends an employee to deliver the day’s takings to a night safe in the

early hours without adequate protection, it is only to be expected that the

employee will face a high risk of being mugged.43 In determining what would

ordinarily be expected to happen in any particular case, attention must be paid

to what the relevant legally proscribed conduct is; or, in other words, what

obligation has been breached by the party whose liability is in issue. If a person

agrees to close and lock a door when leaving a building, but fails to do so, a

break-in through the door would not be treated as an extraordinary outcome for

which the person should be held not liable.44 Similarly, if prison authorities neg-

ligently allow inmates to escape, a court would be unlikely to relieve them of lia-

bility for car theft committed by the escapees in the vicinity of the prison on the

ground that this was not to be expected.45 On the other hand, the prison author-

ities might not be held liable if an escapee went to ground for two years and only

then “resumed a life of crime”. Such a sequence of events might not be thought

extraordinary. But we might well think that in such a case, the harm caused by

the escapee should be treated as a cost of living in society, or as the responsibil-

ity of the criminal, but not of the prison authorities. This example suggests that

the factors relevant to judgments of causal responsibility, that are designed to

distribute the burden of circumstantial bad luck, are likely to be context specific

and as various as the circumstances in which such judgments fall to be made.
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Of course, the concepts of the ordinary and the extraordinary are evaluative,

and drawing the distinction between them requires judgment. At the end of the

day, adjudicators make such judgments, and such judgments are themselves

proper subjects for critical evaluation. The basic point, however, is that the dis-

tinction between the ordinary and the extraordinary is one of the most import-

ant mechanisms by which the law allocates the burden of bad circumstantial

luck between agents and victims.46

4.4.2.7 Types of harm

In tort law there is a general principle that people are expected to take greater

care to protect themselves from financial harm than from physical harm

(whether to person or tangible property). Application of this principle some-

times leads to denial of liability. For instance, although there can be liability for

negligently making a false statement on which another relies to their financial

detriment, such liability will not arise if the person suffering the financial harm

acted “unreasonably” in relying on the statement.47 The principle also operates

at the level of causation. There is some support for not applying to financial

harm the distinction between kinds of harm, on the one hand, and the extent

and manner of occurrence of harm, on the other, which was explained in 4.4.2.6.

Under this approach, financial harm would be treated as “foreseeable” only if

the manner of its occurrence and its extent were foreseeable.

4.5 CAUSATION IN LAW AND MORALITY

The function of causal principles in the law is to allocate (historic) responsibil-

ity for outcomes. It is normally a precondition of legal responsibility for out-

comes that there be a link between some legally proscribed conduct of the

person to be held responsible and some legally proscribed outcome such that the

conduct can be said to have been a but-for or NESS condition of that outcome.

Both the but-for and the NESS tests of causal link classify as causally relevant

many conditions that are not credible candidates for legal responsibility. So

these tests need to be supplemented by rules and principles designed to isolate

the condition(s) of the relevant outcome to which legal responsibility should be

allocated. Such rules and principles of responsibility can be characterised as

causal because they are concerned with the link between conduct and outcomes.

But they are principles of responsibility nonetheless.48 Just as an important

function of interpersonal standards of conduct, for instance, is to distribute the
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burden of dispositional luck, so an important function of causal principles of

responsibility is to distribute the burden of circumstantial luck.

Hart and Honoré set out to show that concepts of causation in the law reflect

“ordinary” usage of causal language outside the law. Unfortunately, they

offered little evidence of ordinary usage, and it seems likely that their views

about it were considerably influenced by legal materials. At all events, since con-

cepts of causation perform several different functions, it seems important, in

considering the relationship between legal and extra-legal ideas, to limit the

analysis to the function that causal principles perform in the law, namely the

allocation of responsibility for outcomes and, on that basis, the impositions of

sanctions—punishments and obligations of repair. It is because the imposition

of legal punishments and obligations of repair is such a serious business that

legal rules and principles of causation are more developed and detailed than

their counterparts in morality. This is surely an area in which the law can make

a net contribution to society’s store of responsibility principles. The legal liter-

ature contains many real-life examples of complex chains of events that are

every bit as bizarre as the most colourful philosophical thought experiments.

The institutional imperative to allocate responsibility and sanctions for the 

outcomes of such chains justifies the thought that the direction of influence on

matters of causation is likely to be from the law to morality rather than vice

versa.49

The most fundamental assumption underlying the legal approach to causa-

tion is that responsibility to repair bad outcomes should depend on causation.

Does this assumption reflect moral thinking? An argument (of John Fischer and

Robert Ennis) that it does not rests on the observation that whether conduct

causes harm is often a matter of luck. For example, most instances of negligent

driving cause no harm to anyone; and when negligent driving does do harm, this

is typically the result, in part, of factors outside the control of the driver. A per-

son’s responsibility for what they do, so the argument goes, should depend on

factors within their control, not on factors outside their control. But, say Fischer

and Ennis, such a system of responsibility

“is obviously impractical; whereas it is often possible to identify the person who has

caused a harm, it is difficult to identify the class of people who acted negligently (in

the relevant respect) toward the victim. Since negligence often leaves no trace, it is

more difficult to isolate the pertinent class of negligent people than the class of actual

harm-causers . . . there may be good reasons of efficiency to adopt [a cause-based sys-

tem of responsibility]”.50

The argument, then, is that the legal requirement of causation can be

explained in terms of practicality and efficiency, even though it is not “ideally

fair”. This argument was put in answer to Judith Jarvis Thompson’s contention
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that the requirement of causation can be justified in terms of avoiding undue

encroachment on freedom of action.51

A first point to make about the approach of Fischer and Ennis concerns luck.

There is a strong strand of thought in criminal law theory to the effect that out-

comes are irrelevant to culpability.52 Those who take this view oppose (for

instance) the imposition of lighter sentences for attempts than for completed

crimes, and treating seriousness of outcome as relevant to sentencing. This

approach is sometimes based on the idea that outcomes are often a matter of

luck—and apparently on the false assumption that conduct and mental states

are unaffected by (dispositional) luck. Once the role of dispositional luck in

people’s lives is understood, the role of circumstantial luck in relation to the 

outcomes of conduct ceases to provide a convincing rationale for ignoring 

outcomes when determining responsibility and culpability. If circumstantial

luck negatived culpability in relation to outcomes, then equally dispositional

luck would negative culpability in relation to conduct and mental states.

Because circumstantial luck, like dispositional luck, is ubiquitous, it is neces-

sary, both in morality and law, to adopt principles to determine when people

can fairly be held responsible for outcomes that are, in some respect(s) or other,

outside their control.

Secondly, it seems to me that the approaches both of Thompson and of

Fischer and Ennis suffer by being too agent-focused. So far as that of Fischer and

Ennis is concerned, there is certainly an argument for not distinguishing

between instances of equally culpable conduct on the basis of outcome if the

issue is whether the agent should be blamed, censured or punished. This is why

many criminal law theorists think that unsuccessful attempts should be pun-

ished as harshly as completed crimes, and why severity of harm inflicted should

not be taken into account in sentencing. However, when the question is whether

an agent should repair a bad outcome by paying compensation for harm, the

argument for ignoring whether the agent’s conduct caused that outcome seems

very much weaker. It is true, of course, that an obligation to repair a bad out-

come can be justified in the absence of causal connection between the outcome

and conduct of the person(s) under the obligation. For instance, contracts of

insurance, indemnity and guarantee give rise to such obligations; and there are

sound moral arguments supporting no-fault accident compensation schemes

such as that in New Zealand. But if the basis of the obligation to repair a bad

outcome is that the person under the obligation was responsible for the out-

come, it is difficult to see how the obligation could be justified if the person had

not caused the outcome. 

Suppose that A and B both shoot at C at the same moment with the intention

of injuring C; and that A’s shot misses while B’s shot hits and injures C. Fischer

and Ennis think that A and B “should be considered equally liable for” the
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injury.53 If the issue were whether A and B should both be punished, it would

certainly arguable that they deserve to be treated similarly. It would also be

arguable that A and B should be punished equally. But if the issue were whether

A or B should be liable to compensate C, the agent-focused arguments from fair-

ness and circumstantial luck by themselves would arguably provide as much

support for holding neither A nor B liable as for imposing liability on both. The

best way of avoiding this extremely unattractive no-liability conclusion, it seems

to me, is to point to the harm done to C and to the causal connection between

B’s conduct and C’s injury. The fact that B’s shot hit C while A’s shot missed is

relevant to their respective liabilities because it connects B with C’s injury in a

way that A is not implicated in that injury. It is the causal link between B’s con-

duct and C’s injury that explains why B in particular should compensate C in

particular, and why A need not: while A is responsible for bad conduct, B is

responsible for bad conduct and a bad outcome. The reason why B should com-

pensate C, and why A need not, is not (as Thompson thinks) because such an

obligation to compensate would unduly interfere with A’s freedom of action. A

deserves no more freedom than B to shoot at C with intent to injure; and the

equal liability of both to punishment reflects this judgment. The reason why an

obligation to compensate C should not be imposed on A is that A is not respon-

sible for C’s injury, because A did not cause C’s injury. To the extent that

obligations to repair harm rest on responsibility for the harm, causation is a pre-

condition of such obligations.

Fischer and Ennis reject the link between causation and responsibility for out-

comes on the ground that it is not “ideally fair”. It might also be attacked on

consequentialist grounds. If the prime aim of our responsibility practices were

to provide people with incentives to avoid causing harm in the future, there

would be a good case for targeting all those who engage in potentially harm-

causing conduct, and not just those who have caused harm by such conduct. If

this were the prime aim, however, holding people responsible for past harm that

they did not cause would not seem a likely candidate for the most efficient and

effective way of generating such incentives. Much more promising than impos-

ing sanctions in respect of past outcomes would be the adoption of techniques

for directly regulating and controlling future, potentially harm-causing con-

duct. In order to develop such techniques, we would ideally need to understand

the causal links between targeted conduct and the outcomes we were seeking to

prevent. Causation is obviously relevant to this exercise; but it would be unwise

to assume that causal principles developed for the purpose of allocating respon-

sibility for past bad outcomes would serve well as recipes for preventing bad

outcomes in the future. This is equally true in the moral and the legal domains.

This point deserves some elaboration. If our aim is to minimise harmful out-

comes of a certain type in the future by imposing legal or moral obligations, the

relevant causal question is whether doing so is likely to achieve this aim. In
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answering this question, our practice of holding people who engage in certain

sorts of conduct causally responsible for outcomes of the relevant type that have

already occurred is of no direct assistance. Such a practice is relevant only to the

extent that it identifies causal factors that we might be able to control in such a

way as to minimise the incidence of harmful outcomes in the future. One reason

to doubt the value of historic-responsibility practices for this purpose is what

psychologists call the “fundamental attribution error” of giving too much

weight to human conduct in explaining events, and too little weight to other fac-

tors. As Hamilton suggests, this error has serious negative implications for pre-

dicting and controlling the future; but it is clearly less problematic in the context

of the allocation of moral and legal responsibility and sanctions for past out-

comes.54 Moral and legal sanctions are directed only at human beings. This is

why human conduct is much more central to ideas of causation in the sanction-

ing context than they might be when the aim is to identify factors, whether

human or not, that can be controlled in such a way as to prevent harmful out-

comes in the future. Indeed, the fact that law and morality focus on human con-

duct helps to explain why they are of only limited utility in “making the world

a better place”. 

The points that emerge from consideration of these challenges to the legal

requirement of causation are these. First, if the question being asked is whether

A ought to repair a bad outcome suffered by B, the answer, “if (but only if) B

caused the outcome” seems as appropriate in the moral domain as in the legal.

Secondly, in deciding whether A ought to be punished for bad conduct, and if so,

how severely, the question of whether that bad conduct caused a bad outcome is

arguably relevant in both the legal and the moral domains, but not conclusive.

On the one hand, for instance, views differ about whether unsuccessful attempts

ought to be punished as severely as completed crimes. On the other hand, if the

aim of the punishment is to minimise the incidence of bad outcomes in the future,

there is reason to think that targeting those who have caused bad outcomes in the

past may be a second-best technique, whether in law or morality. 

4.6 CONCLUSION

The aim of this chapter has been to explore the relationship between responsi-

bility and causation. Causal concepts perform a variety of functions. In the

legal domain, their prime function is to allocate responsibility for bad out-

comes. Legal principles of causation specify the link between conduct and out-

come required for the allocation to the conduct of (legal) responsibility for

the outcome. The but-for and NESS tests identify events that played a part in

the history of the outcome. Other rules and principles of causation identify the

but-for or NESS condition(s) to which legal responsibility for the outcome may
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be allocated. These rules and principles are part of the definition of what our

legal responsibilities are in relation to harmful events. Thus, the content of the

obligation breached by the relevant conduct defines the nature of the relevant

causal connection between that conduct and the outcome; and causal prin-

ciples play an important part in allocating the burden of circumstantial luck.

In short, whereas the principles of responsibility examined in chapter 3 related

to the nature and quality of responsibility-attracting conduct, the responsibil-

ity principles analysed in this chapter relate to the link between such conduct

and responsibility-attracting outcomes.

Hart and Honoré thought that the best way to understand legal principles of

causation was in terms of causal concepts in use outside the law. On the con-

trary, I have argued that because of law’s institutional geography and resources,

legal concepts and principles of causation provide a much richer and more

detailed account of the relevance of causation to responsibility than is found

outside the law. The law is just as likely to influence causal thinking in the moral

domain as to be influenced by it. In this way, the law can make a net contribu-

tion to society’s store of responsibility concepts and practices.
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5

Responsibility and Personality 

5.1 THREE ISSUES OF PERSONALITY AND RESPONSIBILITY

PARADIGMATICALLY, MORAL AND legal responsibility is attributed to 

individual human beings in respect of their own conduct. I shall refer to this

as “the paradigm of individual responsibility”. This chapter is an exploration of

the relationship between responsibility, personality and the idea that persons (to

borrow Carol Rovane’s attractive term) are “human-sized”.1 It deals with three

related issues of responsibility arising out of ideas about personality and per-

sonhood. The first is “group responsibility” (5.3 to 5.8). I use this term to refer

to cases where, for the purposes of attributing responsibility, conduct of two or

more human beings is treated as being that of a single non-human entity. The

second issue discussed in this chapter is the responsibility of individuals who

suffer from what is called “multiple personality disorder” (5.9). This phenome-

non raises difficult questions about how to apply notions of responsibility that

deal paradigmatically with the typical case of a “single-minded” human. The

third issue to be discussed is shared responsibility (5.10). The law recognises

various grounds on which responsibility for outcomes can be divided between

several entities. Some of these grounds apparently conflict with the paradigm of

individual responsibility. For instance, on one view, vicarious liability involves

placing on one person responsibility for the conduct of another person.

5.2 APPROACHES TO THE RELATIONSHIP BETWEEN PERSONALITY

AND RESPONSIBILITY

Underlying the paradigm of individual responsibility is an association of respon-

sibility with personhood (or “personality”), and an identification of “person”

with “human being”.2 It is obvious that not all the senses of “responsibility” that

have been identified so far in this book apply only to human beings. Causal

responsibility can be ascribed to animals, for instance, and to natural events,

such as tornadoes. It is equally clear that legal liability can be attributed to enti-

ties, such as corporations, that are not human beings; and that in the moral

domain, groups are often treated as proper subjects of responsibility judgments.

1 Rovane (1998).
2 This approach has been described as “the thesis of the ‘ontological priority’ of the individual”:

Scruton (1989), 254.



But in the philosophical literature there is a strong and persistent strand of

thought to the effect that only individual human beings can be morally respon-

sible because only individual human beings can be “moral persons”. According

to this view, (which I shall call “the traditional humanistic approach”) the rea-

son why only individual human beings can be moral persons is that only they

possess the essential characteristic of moral personhood, namely the capacity

for intentional (i.e. “purposive”) behaviour, i.e. “intentionality”.3 This capacity

is a function of having a (human) body and a (human) mind4—although some

human beings lack this capacity by reason of (young) age, or bodily or mental

infirmity, illness or malfunction.5

As applied to group responsibility the traditional humanistic approach rests

on the proposition that (non-human) entities which lack a body or a mind (or

both) simply are not persons in the sense required for being morally responsible.

This proposition is not about the proper grounds of moral responsibility, but

about the very nature and possibility of moral responsibility. The distinction is

neatly captured in Hart’s discussion of “capacity responsibility”.6 His view—

that “most legal systems . . . have given only a partial or tardy recognition to

[certain minimum bodily and mental] capacities as general criteria of legal

responsibility”—led him to the observation that failure to incorporate such cri-

teria only threatened the efficacy of a system of legal responsibility. By contrast,

he thought, a responsibility system that did not incorporate such criteria “would

not, as morality is at present understood, be a morality”. The traditional

humanistic approach also seems to rule out vicarious liability because it limits a

person’s responsibility to their own intentional conduct. In its approach to

group and vicarious responsibility, the traditional humanistic approach is at

odds not only with the law, but also with widespread social practices outside the

law. In everyday life, for instance, people frequently attribute responsibility to

groups; and many people have no difficulty with the idea that employers should

accept responsibility to repair harm done by their employees in the course of

employment.

The basic thesis of the chapter is that the main source of conflict between

humanistic approaches to the relationship between responsibility and personal-
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text, “intentional” is used in a broad sense that embraces the legal concepts of intention, reckless-
ness, foresight and knowledge.

4 There is, of course, a long philosophical tradition that plays down the significance of the body
to personality—cogito ergo sum. But my concern here is with responsibility for human conduct, and
in this context body and mind are both important. Dennett defines intentionality more broadly so
that non-human entities can be “intentional systems”: Dennett (1993), ch. 2. Dan-Cohen develops a
similar idea in the story of “Personless Corporation”: Dan-Cohen (1985), ch. 3. Dan-Cohen
acknowledges, however (at 48) that the metaphor of the “intelligent machine” may not be as help-
ful a paradigm for thinking about responsibility as that of the individual human being. At all events,
the intelligent machine metaphor would be much less useful in relation to groups that are not as
highly institutionalised and rigidly structured as corporations.

5 In this way, a human being can be a “person” without being a “moral person”.
6 Hart (1968), 227–30.



ity and social practices of attributing responsibility to groups (for instance) is

that the humanistic approach is exclusively agent-focused and takes no account

either of the functions of responsibility practices or of the relational nature of

responsibility under those practices. The law does not reject the paradigm of

individual responsibility because most forms of legal responsibility are ulti-

mately responsibility for human conduct and its outcomes. However, while

individual human conduct is a precondition of legal responsibility, it does not

mark its boundary. Because law protects not only our interest as agents in free-

dom of action, but also our interest in security of person and property and soci-

ety’s interest in order and security, the incidence of legal responsibility is not

limited in the way the humanistic approach would require. And to the extent

that morality is also concerned with interests other than that of agents in free-

dom of action, we might expect the incidence of moral responsibility not to be

limited in the way the humanistic approach would require.

Consider group responsibility, for instance. Human beings are social animals.

Group activities are as integral a part of human life as solitary pursuits. By com-

bining in groups,7 people may, for good or ill, achieve much more than they

could by independent activity.8 Groups can acquire resources and power greater

than their individual members could acquire by acting in isolation. Groups may

inflict harm on outsiders greater than their individual members could inflict by

acting alone. If repairing harm is a function of our responsibility practices, one

would expect harm done by groups to attract responsibility in much the same

way as harm done by individuals.

5.3 LEGAL PERSONALITY AND THE CORPORATION

Our discussion of the relationship between responsibility and personality begins

with a consideration of group responsibility (5.3 to 5.8) and, in particular, cor-

porate responsibility. The legal corporation is what might be called an “abstract

entity”. The adjective “abstract” indicates that recognition of the corporation is

based on observation of, and involves interpretation of, human conduct. The

corporation is an entity in the sense that it is treated as different and separate

from the human being(s)9 on whose conduct the recognition process is based.

Not all legally recognised abstract entities are corporations in the technical

sense. For instance, states are abstract entities in international and domestic

law; but typically they are not corporations. On the other hand, the law some-

times attaches significance to group activity without recognising the group as an
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9 Originally, legal corporations were conceived as vehicles for group activity: Grantham and
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abstract entity. For instance, under the Public Order Act 1986 (UK), the offence

of riot is committed when “12 or more persons who are present together use or

threaten unlawful violence for a common purpose”.10 However, a riotous mob

is not recognised by the law as an abstract entity—the offence is committed by

each of the individuals in the mob, not by the group. As a result of acting in

groups, individuals may attract judgments of responsibility to which they would

not be subject if they acted independently. The discussion of groups in this chap-

ter will focus on corporations. 

The typical corporation involves group activity in two dimensions, as it were.

On the one hand, there is contemporaneous conduct of a group of human

beings, and on the other a corporation has a continuity of existence over time

despite changes in the composition of the group of human beings whose conduct

constitutes the activities of the corporation at any one time.11 The law specifies

the procedures that must be followed in order to bring a corporation into exist-

ence. A corporation can have legal rights and obligations.12 Corporations can

even take advantage of certain “fundamental rights” enshrined in bills of

rights—as they frequently do.13 A corporation can have prospective responsi-

bilities, and it can be held (historically) responsible. It can make contracts, and

commit torts and crimes;14 it can sue and be sued. As it is summarily expressed,

a corporation is a “legal person”. It is these various legal attributes that lead to

the application of the term “person” to corporations. This marks a fundamen-

tal difference between the legal and the humanistic approaches to the relation-

ship between responsibility and personality. Under the latter, responsibility is a

function of personality, whereas under the former, personality is a function of

responsibility (amongst other things).15 Corporations are legal persons because

they are responsible, not vice versa. 16
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10 See s. 1(1).
11 The latter characteristic is shared by “corporations sole”.
12 Corporations may be subjected to legal obligations different from, and more onerous than,

those of individual human beings and of abstract entities that do not qualify as corporations: Gower
(1997), ch. 5. Such obligations recognise that groups of people acting together may succeed, by virtue
of their group activity, in accumulating resources and power beyond the reach of individuals acting
independently of one another.

13 For a sustained argument against according fundamental rights to organisations see Dan-
Cohen (1985), chs. 4 and 5.

14 Indeed, there are many crimes that only a corporation can commit: Lacey (2000b), 28.
15 Hart (1954).
16 The same is true of individual human beings. Legal responsibility entails liability to sanctions.

The basic function of rules and principles of legal responsibility is to justify the imposition of sanc-
tions. Thus, the characteristic feature of a corporation is that its assets constitute a fund separate
from the assets of its members from which its legal obligations can be satisfied. As Stoljar says
(Stoljar (1973), 182), the law’s prime concern is not to find group persons separate from their mem-
bers, but rather group assets (see also Hansmann and Kraakman (2000) ). Indeed, for legal purposes,
the question of whether an abstract entity is a “person” is of no significance as such. In this sense,
legal personality is a conclusion, not a premise. Some of the most imaginative and influential writ-
ing about corporate responsibility (e.g. Stone (1975); Fisse and Braithwaite (1993) ) by-passes issues
of personality and examines ways of maximising the punitive, deterrent and restorative effect of cor-
porate responsibility through the design of legal sanctions.



Because they lack body and mind, corporations are often said to be “artific-

ial”, not “natural”, legal persons. However, we need to be cautious about this

contrast between artificial and natural legal persons. A human being is not, as

such, a legal person.17 Legal personality is an artefact of legal rules, not of

human evolution and reproduction. While it is true that all human beings are

recognised by the law, not all human beings have the same legal status, or the

same legal rights and obligations. For instance, some human beings lack the

legal capacity to commit crimes and to make contracts. In this sense, all legal

persons are artificial.

The recognition of abstract entities is not a purely legal phenomenon. For

instance, the distinction between a person who holds some office or position and

the office or position itself is as common a feature of ordinary social life as of

legal discourse. We may well say that the behaviour of Joanna Bloggs, as

President of the Newtown Bridge Club, has brought the office of President into

disrepute, even though that office is not a legally recognised abstract entity.18

People often treat the likes of BHP and Microsoft as abstract entities without

reference to the niceties of their complex legal structures. In fact, so-called

“multi-national corporations” typically have no legal existence as such, but are

made up of a dense and complex network of legal corporations. This does not

stop us from talking about such conglomerates as if they were single abstract

entities.19 We often treat groups as abstract entities without any belief or impli-

cation that they are legal persons: “the Australian people”, “the Mafia”, “the

Skinny-Dippers Swimming Club”, and so on. There is, however, a significant

difference between the process of recognising abstract entities in the law and the

analogous process outside the law. By virtue of the law’s institutional nature

and resources, a corporation can exist as a legal entity independently of any

activity that might meaningfully be described as corporate. “Shelf companies”

are corporations that are waiting to be “enlivened” by being made a vehicle for

human group activity.20 In a non-institutional environment, by contrast, the

notion of an “inactive” abstract entity having existence independently of group

activity makes little sense. In this context it is, as it were, only by the fruits of a

group that it can be known. 

The law is parsimonious in its recognition of abstract entities.21 In everyday

life, we are much more inclined to treat groups as abstract entities than the law

is. To most people, for instance, the distinction between a corporation and a

partnership is invisible. To the untrained eye, a large firm of solicitors looks very
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17 Or a moral person. Similarly: Scruton (1989), 255.
18 i.e. not a corporation sole. The concept of “office” plays an important role in public law, where

a distinction is drawn between an employee (a contractual status) and being an officer.
19 Teubner (1993).
20 Thus we might say that a shelf company is a “wholly artificial” entity. Once a company

becomes a vehicle for group activity, it ceases to be wholly artificial because it embodies a social real-
ity (pace Sullivan (1995), 286–7).

21 For discussion of problems resulting from such parsimony see Collins (1990); Ottolenghi
(1990); Austin (1998); Ramsay and Stapledon (2001).



much like a medium-sized company. It would come as a surprise to many people

that the company could be sued in its own right but that the partnership could

not be, and that the two were subject to different legal regimes of taxation and

financial disclosure, for instance. 

As in the law, so in other contexts, the recognition of abstract entities is an

important element of our responsibility practices. Just as a legal corporation can

be held liable for a tort or a breach of contract, so we may judge (for instance)

that the Mafia is responsible for a significant proportion of serious crime in

Sicily, or that the antics of the Skinny-Dippers Swimming Club are responsible

for the traffic jams along the beach-front.22 In such instances, as in law, the

recognition of groups as abstract entities is a function of holding them respon-

sible, rather than vice versa. Because of the law’s institutional geography,

because legal sanctions are severe and underwritten by state coercion, and

because issues of responsibility that enter the legal domain cannot be left unre-

solved, legal concepts and practices of group responsibility provide a detailed

and highly developed model for this approach to the relationship between

responsibility and personality. 

5.4 LEGAL PRINCIPLES OF GROUP RESPONSIBILITY

5.4.1 Responsibility, personality and rules of attribution

Legal personality is a status based partly on being a subject of responsibility

judgments. Because corporations have neither mind nor body, and because the

law reflects the paradigm of individual responsibility in which responsibility

judgments refer to human conduct and mental states, a necessary precondition

of allocating legal responsibility to corporations is a set of rules for attributing

human conduct and mental states to corporations. There is no need to give these

rules a metaphysical interpretation or significance by talking, for instance,

about “the mind of the corporation”,23 or “the corporation’s conduct”. It is per-

fectly adequate, and much less mysterious, to treat these rules of attribution as

“deeming” rules by which abstract entities are treated as if they had minds and

bodies. Viewing rules of attribution in this way reveals the sense in which cor-

porations are “artificial” legal persons. Human beings are not legal persons by

virtue of having minds and bodies, but by virtue of legal rules that identify sub-

jects of the law and of legal rights and obligations. However, to the extent that

these rules of identification, and the rules defining legal rights and obligations,

refer to and presuppose bodily conduct and mental states, human beings can fall

within them “naturally”. By contrast, corporations can fall within such rules
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23 It is sometimes said that corporate intention is “analogous” to human intention (e.g.

Grantham (1998), 68). By contrast, I would say that because they lack a mind, corporations cannot
have intentions. But we can attribute human intentions to corporations.



only “artificially”, as a result of the attribution to them of human conduct and

mental states. Attributing human conduct and mental states to a corporation

does not, of course, make that entity a person in the sense of a human being—

not even an “artificial human being”. On the other hand, such attribution does

make the corporation a legal person in the sense of a subject of the law and of

legal rights and obligations.

An important and influential recent statement of the centrality of rules of

attribution to the legal concepts of group personality and responsibility is that

of Lord Hoffmann in Meridian Global Funds Management Asia Ltd v.

Securities Commission24 in which the question at issue was whether a fund 

management company was in breach of a statutory duty to give notice that it

had acquired shares in a public listed company:

“Judges sometimes say that a company ‘as such’ cannot do anything; it must act by

servants or agents. This may seem an unexceptionable, even banal remark . . . But a

reference to a company ‘as such’ might suggest that there is something out there called

the company of which one can meaningfully say that it can or cannot do something.

There is in fact no such thing as the company as such, no ding an sich, only the applic-

able rules [of attribution]. To say that a company cannot do something means only

that there is no one whose doing of that act would, under the applicable rules of attri-

bution, count as an act of the company”.

To the extent that this statement rests on the observation that companies lack

body and mind, it is indeed unexceptionable. Companies cannot think thoughts

or intend actions or outcomes. Nor can companies do (or omit to do) things, in

the way that human beings can, by bodily movements (or abstention there-

from). But it does not follow from the proposition that rules of attribution are

essential for the recognition of abstract entities and the construction of group

personality, that there is “no such thing” as a company. If it did, it would not

logically be possible to say that human conduct could “count as an act of a com-

pany”. Companies “exist” in two senses. First, like human beings, they are legal

persons. Secondly, companies are vehicles for human activity, particularly

group activity. Companies do not “exist” solely by virtue of being recognised as

legal persons any more than human beings do.25

Despite the “banality” of the observation that abstract entities lack mind and

body, it is very easy to lose sight of the need for rules of attribution. A common

technique for establishing the possibility of group responsibility is to construct

corporate intentionality on the analogy of human intentionality, and in the

process to lose track of minds and bodies. An example is found in the Australian

Commonwealth Criminal Code 1995.26 So far as concerns the conduct element

of offences, the Code’s rule of attribution is that conduct of an employee, agent
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or officer of the corporation acting within the scope of their employment or

authority counts as conduct of the corporation. Although the Code does not lay

down rules of attribution for determining when a corporation can be said to have

“authorised” conduct, or when a person can be said to be an employee or officer

of a corporation, there are rules of law available for this purpose. A mental state

is to be attributed to a corporation only if the corporation “expressly, tacitly or

impliedly authorised the commission of the offence”. The Code lays down sev-

eral criteria for determining whether a corporation authorised the commission of

an offence. A corporation may be held to have authorised an offence if (1) a “high

managerial agent” of the corporation “engaged in the relevant conduct” with the

relevant mental state, and the corporation failed to exercise “due diligence” 

to prevent this; (2) such agent “expressly, tacitly or impliedly authorised” 

the offence, and the corporation failed to exercise due diligence to prevent this;

(3) the board of directors “carried out the relevant conduct” with the appropri-

ate mental state; (4) the board of directors expressly, tacitly or impliedly author-

ised the offence; (5) the “corporate culture” of the corporation “directed,

encouraged, tolerated or led to” the commission of the offence; (6) the corpora-

tion failed to create a corporate culture that discouraged the relevant criminal

behaviour.27 The Code explains the concept of “corporate culture” partly in

terms of the conduct of high managerial agents of the corporation. 

These criteria of authorisation are riddled with references to the conduct and

mental states of abstract entities—the board of directors, the corporation—that

are unsupported by appropriate rules of attribution. For instance, the Code does

not specify what is to count as conduct of the board of directors, or when a cor-

poration (as opposed to a person) can be said to have exercised due diligence.28

Nor does it clearly specify what human conduct must be shown to have

occurred in order to establish a corporate culture. I am not suggesting that we

cannot usefully treat a board of directors as having engaged in conduct, or a cor-

poration as having failed to exercise due diligence; or that we cannot usefully

speak of a corporate culture of criminality. The point is that we can only do

these things on the basis of attributing human conduct to an abstract entity.

Without rules of attribution supporting the use of expressions that treat abstract

entities as if they were humans, such talk is meaningless anthropomorphism.

The lack of adequate rules of attribution in the Code leaves to the courts the job

of providing this essential link between the corporation and the human beings

on whose conduct its criminal responsibility is based.

5.4.2 Responsibility and capacity

Capacity responsibility is one of the five elements of Hart’s taxonomic account of

responsibility concepts, in which it is a precondition of legal and moral liability
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responsibility. Hart’s discussion of capacity focused on human beings, and was in

terms of certain physical and mental abilities. This is not surprising because crim-

inal responsibility (which was Hart’s chief concern) is responsibility for bodily

movements or the absence thereof (purposively interpreted as conduct—acts and

omissions), for mental states accompanying conduct, and for the outcomes of

conduct. In this respect, the law reflects the paradigm of individual responsibility.

Because corporations lack mind and body, they cannot satisfy this capacity con-

dition of responsibility. Presumably, only conduct and mental states of human

beings that do satisfy the capacity condition can be attributed to abstract entities

for responsibility purposes. In other words, corporations satisfy the capacity

requirement indirectly by virtue of the attribution to them of conduct and mental

states of human beings that do satisfy it.

There is another legally relevant notion of capacity that applies only to

abstract entities. Being creatures of human group activity, abstract entities are

vehicles for the achievement of human goals and purposes. In the case of legally

recognised abstract entities, the purposes for which the corporation was estab-

lished may limit its legal powers or, in other words, its capacity to enter binding

legal transactions (such as contracts) under the so-called “doctrine of ultra

vires”. In the case of commercial companies, the main reason for this limitation

was “to protect investors in the company by giving them some assurance that

the assets of the company would not be used in some wholly unexpected way”

by those who managed the company.29 However, because of the adverse effects

of the doctrine on those who entered into non-binding transactions with com-

panies, it has been more or less abolished in many jurisdictions. On the other

hand, the doctrine of ultra vires is still extremely important in relation to gov-

ernmental abstract entities, which are discussed further in chapter 8.

5.4.3 Basic legal rules of attribution

There are various legal bases on which human conduct and mental states can be

attributed to corporations. The most important are the constitution of the cor-

poration, agency, vicarious liability, delegation and identification.

5.4.3.1 The constitution of the corporation

Typically the “articles of association” of a company will provide that certain deci-

sions of the “primary organs” of the company—the board of directors and the

general meeting of shareholders—“shall be” decisions of the company. Also, as a

result of court decisions and legislation, rules of attribution may be implied into

the constitutions of companies.30 Because the articles provide only a structural
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skeleton within which the activities of the corporation are carried on, the rules of

attribution it contains will not be sufficiently detailed or comprehensive to deal

with all situations in which questions of attribution may arise. For this reason, the

constitution is supplemented by rules of attribution provided by the doctrines of

agency, vicarious liability, delegation and identification. We will consider them in

turn.

5.4.3.2 Agency

Rules of agency apply equally to corporations and to human beings, which

shows that they are not primarily concerned with the construction of group

responsibility. They create a mechanism by which one person—the “prin-

cipal”—can acquire legal rights and obligations vis-à-vis a second person by

virtue of dealings between that person and a third person—the “agent”. For

instance, if A makes a contract with C as agent for B, the parties to the contract

are B and C, not A and C. Both human beings and corporations can be prin-

cipals and agents.31 An important difference between a human being and a cor-

poration is that human beings can acquire legal rights and obligations either by

their own conduct or through the medium of an agent, whereas corporations,

lacking mind and body, can acquire legal rights and obligations only through

the medium of human conduct. Thus, if corporation A, acting as agent, makes

a contract on behalf of corporation B, as principal, with corporation C, rules of

agency are relevant not only to the relationship of agency between A and B and

to the creation of the contractual relationship between A and C, but also to the

construction of A, B, and C as legal actors and potential holders of legal rights

and obligations. By contrast, rules of agency play no part in the construction of

human beings as legal actors and potential holders of legal rights and obliga-

tions. 

5.4.3.3 Vicarious liability

The rules of vicarious liability are concerned not with the creation of rights and

obligations but with the allocation of historic responsibility and sanctions for

past conduct and outcomes. Like the rules of agency, the principle of vicarious

liability can apply both to human beings and to corporations. Vicarious liabil-

ity attaches to certain types of relationship, the most important being that

between employer and employee. For some time it was unclear whether vicari-

ous liability involved attributing one person’s conduct and mental states to

another person or, by contrast, holding one person legally responsible for

another person’s breach of the law. Under the former approach, the question to

be asked is whether the conduct and mental state attributed to the other person

would have made that person legally responsible if they had been that person’s

152 Responsibility and Personality

31 Agency is the basis of partnership—each partner is an agent of all the others.



conduct and mental state. This question cannot meaningfully be asked in rela-

tion to corporations lacking, as they do, both mind and body; and this may be

one reason why the latter approach is now orthodox: vicarious liability involves

holding one person liable for another person’s breach of the law.

This point has important implications that deserve some elaboration. When

B is held vicariously liable for A’s breach of the law, A remains liable as well. In

other words, vicarious liability is a form of shared responsibility. In this respect,

vicarious liability is different from agency. When A makes a contract with C as

agent for B, A is not a party to the contract. The agent makes the contract as the

representative, or on behalf, of the principal. This feature of vicarious liability

is expressed by saying that whereas B’s liability is vicarious, A’s is personal.

What this means is that A has breached the law, whereas B has not. However,

vicarious and personal liability are not mutually exclusive. Imagine that A is

employed by B1, a human being, that B1’s business is very small, and that B1 is

its sole operator and manager. Imagine further that C, another employee of B1,

is injured at work in an accident involving the use by A of a tool provided by B1;

and that the accident was partly the result of negligence on A’s part and partly

of negligent failure by B1 to maintain the tool in a safe condition. In such cir-

cumstances, B1 may be held vicariously liable for A’s negligence, and also per-

sonally liable for breach of the employer’s duty (of care) to provide safe tools. 

Now suppose that A’s employer, B2, is a corporation rather than a human

being; and that the business employs hundreds of people. Still, B2 may be held

vicariously liable for A’s negligence and personally liable for breach of its own

duty. However, being a corporation and lacking mind and body, B2 cannot be

held personally liable by virtue of its own conduct, but only by virtue of the con-

duct of some human being. Thus, rules of attribution are needed to construct the

personal liability of B2. These rules are dealt with in 5.4.3.4 and 5.4.3.5. In cer-

tain circumstances, they may also play a part in constructing the personal

responsibility of human beings. Because B1 was the sole operator and manager

of the business in the first example, B1’s personal liability for breach of the duty

to provide safe tools could be constructed solely out of B1’s own conduct. But if

B1’s business had been larger and B1 had employed a foreman who was respon-

sible for safety on the shop-floor, then a rule of attribution may have been

needed to construct B1’s responsibility for breach of the duty to provide safe

tools.32 Human beings may choose to discharge their legal duties themselves 

or through other human beings, whereas the duties of corporations can be 

discharged only through human beings.

Rules of attribution are relevant to vicarious liability in another way, too.

The causal basis of vicarious liability is the provision or creation by the

employer of the opportunity for a breach of the law to occur. Corporate

employers can create such opportunities only through human conduct; and so
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rules of attribution are needed to lay the causal foundation for corporate vicar-

ious liability.

5.4.3.4 Delegation

Vicarious liability is an incident of the relationship of employer and employee.

B can be vicariously liable for A’s tort (for instance) if A is B’s employee, and the

tort was committed in the course of A’s employment. Agency, by contrast, is

based on authorisation: A will be B’s agent if B has authorised A to act on B’s

behalf for certain purposes. For instance, B may be bound by a contract made

by A with C if B authorised A to enter the contract on B’s behalf. An employee

may be an agent of the employer; but an employer can be vicariously liable for

tortious conduct of an employee even if the conduct was not authorised by the

employer. Vicarious liability does not rest on authorisation but on the relation-

ship of employer and employee. If an employer authorises tortious conduct by

an employee, the employer may be personally liable as a joint tortfeasor (i.e. for

having personally committed a breach of the law by authorisation). 

Vicarious liability is liability for another’s breach of the law, whereas per-

sonal liability is liability for one’s own breach of the law. In the paradigm case,

a person breaches the law by their own conduct. However, corporations, lack-

ing mind and body, cannot breach the law by their own conduct but only by 

the conduct of human beings. Sometimes, too (as we saw in 5.4.3.3), a human

person’s breach of the law may be constructed out of another’s conduct. An

employer (whether a human being or a corporation) can be (personally) liable

for breach of a duty resting on it as employer—such as the duty (of care) to pro-

vide safe tools to its employees—as a result of the conduct of another person,

even if that person was not an employee, and even though the failure to provide

safe tools was not authorised by the employer. The term typically used to

describe the principle of attribution at work in such cases is “delegation”:33 for

the purpose of deciding whether an employer has breached the duty to provide

safe tools, the conduct of any person to whom the task of providing safe tools

has been entrusted or allocated can be attributed to the employer.34

Delegation-based personal liability (or “direct” liability, as it is sometimes

called) is a form of strict liability. An employer can breach the duty to provide

safe tools (for instance) by negligently delegating the task to an incompetent per-

son. But even if the employer took all reasonable care in delegating the task, it

can still be held liable if the delegate performs the task negligently. The differ-

ence between delegation-based personal liability and vicarious liability is that

the former rests on attribution to the delegator of conduct of the delegate, not a
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breach of the law by the delegate. It is a precondition of vicarious liability that

the employee is legally liable, whereas it is not a precondition of delegation-

based personal liability that the conduct of the delegate that is attributed to the

delegator constitutes a breach of the law by the delegate.35 In other words,

unlike vicarious liability, delegation-based personal liability is not a form of

shared liability. In practice, however, the function of delegation-based personal

liability (in tort law, anyway) is to extend vicarious liability beyond the rela-

tionship of employer and employee to that of employer and independent con-

tractor.

Delegation plays an important part in the civil law of tort. But in England, the

House of Lords has apparently held (in the seminal case of Tesco Supermarkets

Ltd v. Nattrass)36 that it is not a feature of the criminal law. Tesco owned a

chain of some 800 supermarkets. In one of its stores, goods were advertised for

sale at a price lower than that at which they were actually available. This was a

criminal offence for which Tesco was prosecuted. Commission of the offence

resulted from failure by a shelf-stacker to inform the manager that the store’s

supply of cut-priced items had run out, and consequent failure by the manager

to remove the offending advertisement. The central management of Tesco had

put in place a system to prevent such occurrences, but the system had failed on

this occasion. The statute that created the offence expressly contemplated situ-

ations in which the conduct of one person (the manager in this case) might lead

to another person (Tesco in this case) committing the offence. For such cases,

that other person was given a defence that they had taken “all reasonable pre-

cautions and exercised all due diligence to avoid the commission of the offence”.

The Divisional Court held that Tesco could not avail itself of this defence

because it had delegated the task of complying with the statute to the store man-

ager, and he had not exercised due diligence. The House of Lords rejected this

approach. It held37 that Tesco (in the guise of its central management) had exer-

cised due diligence by instituting a system to prevent breaches of the statute, and

that by so doing it had not delegated its duty of care but discharged it.

Despite this explicit rejection of the principle of delegation, on closer analysis

the decision of the House of Lords seems to involve an application of that very

principle. In Tesco the manager was not prosecuted; but it was accepted that he

had committed an offence under the statute. In effect, Tesco was held vicari-

ously liable for the manager’s offence. In theory, however, Tesco’s prima facie

liability for breach of the statute (subject to the defence of due diligence) was

personal rather than vicarious. What was attributed to Tesco was not the man-

ager’s crime but the manager’s conduct. That conduct put Tesco personally in

prima facie breach of the statute.38 In other words, Tesco committed an offence
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by virtue of having delegated to the manager the task of complying with the

statute. So whereas the principle of delegation was not applied to the issue of

whether Tesco had exercised due diligence to prevent commission of an offence

by the manager, it was applied to the issue of whether Tesco had offered goods

for sale in contravention of the statute by reason of the manager’s failure to

remove the advertisement. The statutory offence had two elements: a prima

facie liability, for offering goods for sale at lower than their actual price, regard-

less of fault, and a fault-based defence of due diligence. The principle of delega-

tion was applied to the strict liability element, but not to the fault-based

element. 

On the basis of the Tesco case, we can conclude that in English criminal law,

delegation is limited in its operation to strict liability offences.39 In civil law, by

contrast, faulty conduct of one person may be attributed to another, with the

result that the latter is held liable for faulty conduct even in the absence of fault

on their part. For instance, a delegate’s negligent failure to provide safe tools

may put the delegator in breach of the delegator’s duty of care to provide safe

tools, even in the absence of relevant fault on the delegator’s part.

The principle of delegation is extremely important in the criminal law

because there are many strict liability statutory offences that apply to corpora-

tions, and some that can be committed only by corporations. It is in relation to

corporations that the delegation principle is most significant because corpora-

tions cannot do anything except through human beings.40 But as we have seen,

delegation can also be relevant to individual liability, allowing one individual’s

conduct to be attributed to another for the purpose of determining the latter’s

responsibility.

5.4.3.5 Identification

It is sometimes said that in English criminal law, vicarious liability operates in

relation to strict liability statutory crimes.41 However, the analysis in 5.3.3.4

suggests that the rule of attribution relevant to such crimes is delegation, not vic-

arious liability. One person’s tort can be attributed to another; and one person’s

conduct can be attributed to another with the result that the other attracts crim-

inal liability. But one person’s crime cannot be attributed to another.42
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In relation to crimes with a fault element (intention, recklessness, knowledge

or negligence), a corporation can be liable only if it can be shown that a senior

manager had the requisite mental state or was negligent in relation to the crim-

inal conduct. The effect of this rule (which is derived from the Tesco case) is that

(1) a corporation can be guilty of a crime with a mental element only if a senior

manager both committed the criminal conduct and had the requisite mental

state; and (2) a corporation can be guilty of a crime of negligence43 only if a

senior manager failed to take reasonable care. The underlying idea is that senior

managers are not agents or servants of the corporation. Their conduct and men-

tal states are not attributed to the corporation. Rather senior managers are said,

alchemically, to be the corporation. In other words, they are identified with the

corporation.44 In relation to mental states, this is sometimes put by saying that

it is only senior managers, responsible for “company policy”, who represent the

mind of the corporation. “Hands” (lower-level employees) can commit criminal

conduct, but only “minds” (senior managers) can have criminal mental states.

In relation to negligence, the idea seems to be that a corporation can be at fault

only if those who embody it—its senior managers—are at fault. 

This doctrine of identification apparently rests on the (fallacious) idea that it

is more difficult to attribute a mental state to a corporation than conduct.45 In

fact, because corporations lack body as well as mind, it is no easier to attribute

conduct to them than mental states. Underlying the doctrine there also seems to

be a judgment that it would be unfair to attribute to a corporation negligence or

a mental state of a “lowly” employee, but not the bodily conduct of a lowly

employee.46 This judgment, too, is apparently based on some distinction

between body and mind which makes it less objectionable to say, for instance,

that a corporation caused harm than to say that it was reckless or failed to meas-

ure up to some standard of conduct. But since corporations lack body as well as

mind, this distinction seems groundless. By limiting the search for requisite men-

tal states to senior managers, the doctrine of identification significantly reduces

the potential scope of corporate criminal liability. 

In the Meridian case47 Lord Hoffmann reinterpreted the identification 

doctrine, by removing the alchemical element, in order to justify attributing 

to a fund management company knowledge, possessed by relatively junior

employees, that the company had (as a result of the employees’ actions) acquired

shares in a publicly listed company. In his view, whether the mental state of an
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employee could be attributed to the corporation depended not on the employee’s

status within the company but on whether the “purpose” of the rule in question

would be defeated if attribution was not made. This vague criterion gives little

indication of the limits of the identification principle. Lord Hoffmann said, for

instance, that recklessness of an employee driving a company car on company

business could not be attributed to the corporation so as to support a conviction

of the company for manslaughter; but he gave no explanation of why not. One

can imagine situations in which holding a company liable for its employee’s reck-

less driving might arguably contribute to reducing the death toll on the roads.

Another innovative feature of Lord Hoffmann’s approach is that it appar-

ently allows a form of aggregation, by which the elements of a crime can be

assembled from the contributions of several humans and attributed to the cor-

poration. His analysis does not seem to require that the duty to give the notice

that shares had been acquired should have rested on the employees whose

knowledge triggered the duty. In other words, the company’s breach of duty

was an amalgam of knowledge possessed by two employees, and a failure to act

on the part of some other employee. Traditionally, the law has subscribed to an

individualist model according to which responsibility will attach to conduct-

plus-mental-state only if the person who did the relevant conduct also had the

relevant mental state.48 The form of aggregation contemplated by Lord

Hoffmann’s analysis should be distinguished from the version, recently rejected

by English courts,49 according to which negligence on the part of several

employees of a corporation can, by some sort of transformative process, be put

together to produce recklessness on the part of the corporation: 2 + 2 = 5, as it

were. By contrast, Lord Hoffmann’s version requires no more than an additive

process: 2 + 2 = 4, so to speak.

5.5 GROUP RESPONSIBILITY AND DIVISION OF LABOUR

As was just suggested, agency, vicarious liability and identification, as tradition-

ally understood, are concerned with the relationship between a single human

being—an agent or an employee—on the one side, and another human being or

a corporation, as principal or employer, on the other. This “individualist

assumption” about the identity of the agent or employee is challenged by the

division of labour that is characteristic of much group activity. One of the ways

in which groups can achieve more than their component individuals acting inde-

pendently is by allocating different parts of the group’s activity to different indi-

viduals—by division of labour between individuals rather than mere addition of

the labours of various individuals. In all but the smallest organisations, division
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of labour is typically accompanied by diffusion of knowledge about the group’s

activities; no individual working in the group will be fully aware of, or com-

pletely understand, the part played by each individual. The additive form of

aggregation implicit in Lord Hoffman’s approach to the doctrine of identifica-

tion (see 5.4.3.5) can be seen as a response to division of labour. The trans-

formative version of aggregation that English courts have rejected represents an

attempt to deal with the diffusion of knowledge that typically accompanies divi-

sion of labour in large organisations. 

Dan-Cohen vividly describes these two characteristics of group corporate

activity (division of labour and diffusion of knowledge) in the following way:

“The complexity of the large corporation . . . give[s] it a quality of opaqueness. The

organization may be described as opaque in the sense that its complexity makes it hard

to “see through it”: it is difficult to trace the acts and decisions of the organization to

particular wills and actions on the part of particular individuals”.50

The opaqueness of large groups may make it difficult to identify a single

human being whose conduct or breach of the law can be attributed to a corpora-

tion in the way contemplated by the traditional understanding of rules of attri-

bution. This phenomenon has also been called “the problem of many hands”.51

In some contexts, the doctrine of res ipsa loquitur may provide a suitable res-

olution to problems of proof caused by the opaqueness of groups. For instance,

if something goes badly wrong during surgery in circumstances where negli-

gence on the part of a member of the surgical team was more likely than not the

cause, and if all members of the team were employees of the hospital, the hos-

pital may be held vicariously liable even if the injured patient cannot identify

any particular individual member of the team as more likely than not the negli-

gent party. Res ipsa loquitur also plays an important part in imposing on prod-

uct manufacturers liability for harm caused by manufacturing defects. If a court

is satisfied that the defect must have been the result of negligence on the part of

some employee of the manufacturer, the manufacturer may be held liable even

if the negligent employee cannot be identified. Underlying such reasoning, no

doubt, is the individualist assumption that the harm must have been caused by

one individual. In practice, however, if all the causal candidates were employees

of the one employer, the question of whether the harm resulted from an act of

negligence on the part of one individual rather than some lack of coordination

between several employees, is unlikely to arise and bar the attribution of vicar-

ious liability to the employer. Of course, the doctrine of res ipsa loquitur will

not always be available; and when it is not, the opaqueness of groups may well

present difficulties of proof.

The context in which opaqueness has been most in issue in recent years is that

of major transport accidents resulting in many deaths and serious injuries.52
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Such cases bring together two features that are seen as making them particularly

problematic. One is nonfeasance in the form of lack of attention to safety “at all

levels” in the corporation. As a result, the duties of the various individuals

within the organisation in relation to safety may not have been explicitly spelt

out or specifically allocated, or appropriate duties may not have been allocated,

either explicitly or implicitly, to any individual within the organisation. Another

important feature of some such cases is the “public demand” that the serious-

ness of the incident should be marked by a prosecution of the corporation for

manslaughter.

The nonfeasance issue is often referred to in terms of “systemic failure”; and

the phenomenon is sometimes described in ways that suggest that the failure

was that of the organisation itself rather than of any individual(s) within the

organisation. Clarkson, for instance, speaks in this context of “modern cor-

porate decision-making which is often the product of corporate policies and

procedures rather than individual decisions”.53 But corporate policies and pro-

cedures are developed (or not) and operated (or not) by people. It is important

to distinguish between two different questions: one, whether relevant duties had

in fact been clearly allocated to specified individuals within the corporation; and

the other, whether such duties ought to have been allocated. For the purposes of

allocating responsibility to an organisation, it is the latter question, not the for-

mer, that is relevant. Although opaqueness may make the first question difficult

to answer in particular cases, it presents no problem for answering the second

question, which is about the way various individuals within the corporation

ought to have behaved, according to interpersonal standards, not how they did

behave or what duties they actually had under the corporation’s internal rules

and procedures. Once it has been decided that someone in the organisation

ought to have taken action that would have prevented the harm in question,

there seems no need to identify the individual(s). In this respect, opaqueness pre-

sents less difficulty for the allocation of responsibility to organisations in cases

of nonfeasance than in cases of misfeasance (such as the surgical and product

liability examples given earlier in this section). 

In fact, in such cases of group nonfeasance, the effect of opaqueness is to block

the appropriate allocation of individual responsibility, not corporate responsibil-

ity. On the one hand, it may effectively prevent the targeting of particular individ-

uals despite the fact that they were in a position to ensure that appropriate

precautions were taken and appropriate systems were put in place. On the other

hand, it may result in the targeting of individuals whose conduct was the immedi-

ate cause of the harm, even though that conduct would not have occurred, or

would not have caused harm, if some larger system had been in operation within

the organisation.54 Because of its effect in blocking the allocation of responsibility
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to individuals, the opaqueness of large corporations provides important practical

and principled arguments for recognising abstract entities as proper subjects of

responsibility judgments.

The reason why opaqueness has presented a serious problem in nonfeasance

cases is because of the other feature pointed out earlier—namely the public

demand that corporations, whose lack of attention to safety causes major dis-

asters, should be prosecuted for the serious offence of manslaughter—coupled

with the doctrine of identification. The problem arises regardless of whether the

manslaughter is defined in terms of the mental element of knowledge of an

unreasonable risk, or in (“objective”) terms of obviousness of risk. Senior man-

agers in a large corporation may (for good reasons) have little or no detailed

knowledge of risks involved in the day-to-day conduct of the corporation’s busi-

ness. As a result, it may not be possible to say that a particular risk would (or

should) have been obvious to a person in the senior manager’s position. One

response to this situation is to impose on corporations duties of reasonable care

to their customers analogous to the employer’s duty to provide safe working

conditions for employees, and to make breach of such duties a criminal offence.

In effect, this is the course that the English Law Commission took in recom-

mending the creation of an offence of “corporate killing”.55

Unlike the typical safety offence, corporate killing has a fault element defined

in terms of breach of interpersonal standards of conduct. This fault element per-

forms two functions. First, it enables the court to single out individuals within

the corporation as being (role) responsible for safety regardless of the actual

safety policies and procedures of the corporation. Secondly, it justifies the

imposition of penalties on the corporation greater than would be justified if 

the offence lacked a fault element. At the same time, because the relevant duties

are imposed on the corporation, the individuals whose negligent conduct is

attributed to the corporation cannot be convicted of the offence; and the

Commission’s draft legislation provides that they cannot be convicted as acces-

sories to the crime. The draft legislation is expressed impersonally in terms of

“management failure” and “the way in which [the corporation’s] activities are

managed or organised”. It also specifically provides that a “management fail-

ure” may be regarded as the cause of a death “notwithstanding that the imme-

diate cause [was] the act or omission of an individual”. The draft legislation

specifies no rules of attribution. By effectively imposing a duty of care on the

corporation, it implies that delegation is the relevant basis of attribution, as in

the case of the employer’s duties of care towards employees in tort law. If the

relevant duty has not been delegated to anyone, the corporation’s liability

would be based on failure to act by the human being(s) within the corporation

on whom the law imposes the obligation to arrange for the performance of the

duty.
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5.6 THE SCOPE AND FUNCTIONS OF GROUP RESPONSIBILITY

The scope of the potential criminal liability of corporations is more restricted

than the scope of their civil liability. It is doubtful whether the principle of vic-

arious liability is part of English criminal law, whereas it plays a central role in

the attribution of tort liability to corporations. It seems that in criminal law, del-

egation applies only to strict liability offences, whereas in civil law it extends to

fault-based liabilities. Identification operates to impose on corporations crim-

inal liability for mens rea and negligence, but it is limited in its operation to

senior managers. 

The relatively narrower scope of the criminal liability of corporations, com-

pared with the scope of their civil liability, reflects the fact that in the criminal

law paradigm the core of responsibility is located in the mental states of inten-

tion, foresight and knowledge. In civil law, by contrast, liability is typically

based on conduct regardless of mental state. The focus on mental states in the

criminal law paradigm follows from the common view that moral culpability

ought to be a precondition of criminal liability, coupled with the idea that moral

responsibility (properly) attaches only to intentional (in the sense of purposive)

conduct. It is implicit in the second of these propositions that the core of moral

responsibility is found not in conduct but in intentionality: conduct attracts

moral responsibility only if it is “intentional”. Coupled with the first proposi-

tion, the second therefore suggests that criminal liability should always have a

mental element. This explains why “moral” objections to corporate criminal

liability typically focus on the fact that corporations lack a mind (as opposed to

a body), for on this account it is the lack of a mind that ultimately bars moral

responsibility. Ironically, it also explains why courts have found it harder to jus-

tify imposing on corporations liability for mens rea crimes than for strict liabil-

ity crimes: strict liability is liability for conduct and outcomes regardless of

mental state.

However, of course, corporations also lack a body. This fact would seem to

provide grounds for objecting to corporate criminal liability based on conduct

and outcomes regardless of mental state, just as the lack of a mind provides

grounds for objecting to criminal liability based on a mental state in addition to

conduct. True enough, because corporations lack both mind and body, corpor-

ate liability for crimes with a mental element might seem twice as problematic

as corporate liability for crimes without such an element. But if one takes the

incorporeality of corporations seriously, that by itself would provide an insu-

perable barrier to all forms of conduct-based corporate criminal liability, as

indeed to conduct-based civil liability.56 As the basis of objections to the liabil-

ity of corporations, their incorporeality is surely of universal relevance. It is only

by taking into account the social functions of legal responsibility practices and
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their relational character that we can explain why the incorporeality of cor-

porations is not seen as a universal bar to holding them responsible. From this

perspective, the answer to the question of when corporations should be held

responsible depends not on their nature but on where to strike the balance

between the interests of the group of agents who constitute the corporation 

in freedom of (group) action against the other interests that responsibility 

practices seek to protect. 

In civil law, the balance between the interests of the victim vis-à-vis those of

the agent is generally struck in the same way regardless of whether the agent is

an individual or a corporation. In other words, it makes no difference to the

rights of the harm-sufferer under the civil law paradigm whether the harm

resulted from group action or individual conduct. By contrast, in criminal law,

thinking about the responsibility of corporations has been influenced by the

humanistic approach to the relationship between responsibility and personality

at the expense of the interests of victims in security of person and property and

of society in order and security.

5.7 LEGAL AND MORAL GROUP RESPONSIBILITY

The key feature of the legal model of corporate responsibility is a set of rules and

principles for attributing human conduct and mental states to abstract entities.

These rules and principles also find a place in responsibility practices in the

moral domain. Take agency, for instance. Suppose I send my child to the local

shop to buy a kilogram of sugar that I urgently need for cooking. I give the child

what I believe to be a sufficient amount of money, but it turns out not to be

enough because of a recent price increase. The shopkeeper hands over the goods

when the child promises to return immediately with the balance. In such cir-

cumstances, whatever the legalities of the situation, the child would rightly be

treated as my “moral agent”, impliedly authorised to undertake, on my behalf,

an obligation to pay the balance of the purchase price as soon as possible. This

idea of “moral agency” would also apply to groups. So far as vicarious liability

is concerned, the example of the parent who feels obliged to pay for repairing a

window broken by their child (see 3.6.3.5) shows that this principle of attribu-

tion finds a place in reasoning outside the law as well as within it. In practice, of

course, people regularly attribute to corporations responsibility for their

employees’ conduct. The basic idea underlying delegation—that people should

not be free to offload responsibility merely by getting someone else to “do their

dirty work”—also has strong moral resonance.

The symbiotic relationship between legal and extra-legal concepts and prac-

tices of group responsibility is nicely illustrated by recent debates about the

criminal liability of corporations for manslaughter in the context of major

transport accidents. The widespread demand that corporations be subject to

criminal liability in such circumstances reflects a non-legal judgment of group
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responsibility, based on views about the fair distribution of risks in society, and

dependent on an implicit attribution of human conduct to the corporation,

despite the problem of many hands. The unwillingness or inability of courts to

respond to the demand provoked action from the Law Commission. Its pro-

posal for an offence of corporate killing deals with the problem of many hands

by imposing liability for negligent failure to pay sufficient attention to safety.

This proposal gives detailed and justiciable content to a popular sentiment that

the opaqueness of corporations does not render them morally unaccountable,

and to a widespread demand that it should not render them legally unaccount-

able.

This example illustrates the process by which law can institutionalise and

concretise extra-legal judgments of responsibility; and it reveals a way in which

morality can make use of law’s institutional resources for refinement and rein-

forcement of its responsibility judgments. It supports the argument that the

main difference between law and that part of morality that is concerned with

obligations resides in their relative institutionalisation. There is no reason to

approach the relationship between law and morality by making an initial

assumption that legal rules of attribution of conduct and responsibility to cor-

porations are distorted or artificial competitors to moral principles, as opposed

to institutionalised realisations of them.

In fact, the practice of attributing responsibility to abstract entities seems so

deeply entrenched in social discourse that it is hard to understand why many

philosophers cling so strongly to the traditional humanistic approach. One 

suggestion is that talk about the responsibility of abstract entities is:

“at the level of ordinary discourse. A puzzle has been raised at the level of theory about

how all that is possible when ex hypothesi organizations are a radically different kind

of entity from the kind of entity of which . . . predications [of responsibility] are 

paradigmatically made, namely natural persons. Perhaps such a puzzle seems nonsen-

sical and an affront to common sense. But, as Wittgenstein remarked, ‘one can defend

common sense against the attacks of philosophers only by solving their puzzles, i.e.,

by curing them of the temptation to attack common sense, not by restating the views

of common sense’ ”.57

In other words, the mere fact that common practice assumes that organisa-

tions are morally responsible is no answer to the traditional humanistic

approach because it gives no reason for abandoning the view that responsibility

is a function of personality, and that personality should be understood in terms

of having a mind and body. 

My argument is that the “puzzle” of group responsibility can easily be solved

by giving proper weight to the functions of “commonsense”, “ordinary” respon-

sibility concepts and practices and to their relational character. These features of

legal and “ordinary” thinking about responsibility explain why the traditional
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humanistic approach is not the basis of social practice in this area. The “theor-

etical puzzle” about group responsibility is a function of an excessively agent-

focused approach.

5.8 MODIFIED HUMANISTIC APPROACHES

Some philosophers, struck perhaps by the gap between the traditional humanis-

tic approach and common social practice, have sought to develop middle posi-

tions. Carol Rovane offers what she calls a “revisionary metaphysics” of

personhood that creates “the possibility that certain groups of human beings

could in principle function as individual agents in their own rights”.58 Her “eth-

ical criterion of personhood” is “being committed to achieving overall rational

unity” in practical reasoning. For Rovane, the importance of this criterion is

that it severs the link between being a person and being a human being, on

which the traditional humanistic approach rests. At the same time, however, it

offers an explanation of why the individual human being provides the paradigm

of personhood: the ideal of rational unity is a product of reflection on human

behaviour. 

Because Rovane does not argue that there are actually any group persons—

only that they are possible in principle—it is difficult to know whether a large

corporation, for instance, could qualify as a person according to her approach.

Much depends on what would count as or demonstrate a commitment to overall

rational unity. The examples she discusses of possible group persons involve only

two or a few people seeking to achieve substantive agreement by the sort of reas-

oning processes that individual human beings use in deciding what to do. It

seems unlikely, for instance, that an organisation that used a voting procedure to

resolve substantive disagreement could, on that account, satisfy the criterion of

commitment to overall rational unity. Rovane does not discuss the implications

of her views for issues of (moral) responsibility. This is significant because she

believes that her criterion of personhood not only allows the possibility of group

persons, but also of multiple persons within the same human body. Because it has

such diverse implications, it would be no simple matter to work out the rela-

tionship between responsibility and the commitment-to-rational-unity criterion

of personhood.

Philip Pettit also accepts that groups may be persons;59 but he draws a dis-

tinction between what he calls “social integrates” and “social aggregates”.60 In

his view, only groups that are social integrates deserve to be treated as “genuine”

persons. The distinction between social integrates and social aggregates turns

on a contrast between two styles of group decision-making. These can be illus-

trated by the example of a three-member appellate court. Suppose the issue
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before the court is whether the claimant ought to be awarded damages for per-

sonal injury allegedly caused by the defendant’s negligence; and that the court

has to decide three questions: (1) did the defendant owe the claimant a duty of

care? (2) Was the defendant negligent? and (3) did the defendant’s negligence

cause the claimant’s injuries? Suppose that Justice A answers (1) and (2) affirm-

atively, but (3) negatively; that Justice B answers (1) and (3) affirmatively, but

(2) negatively; and that Justice C answers (2) and (3) affirmatively, but (1) neg-

atively. Assuming that all three questions must be answered affirmatively in

order for the claimant to succeed, the result will be a unanimous decision

against liability, even though each of the questions was answered affirmatively

by a majority of the justices. This is because appellate courts adopt an “individ-

ual” or “conclusion-driven” mode of decision-making as opposed to a “collec-

tive” or “premise-driven” mode of reasoning. In this example, if the court

followed a collective decision-making procedure, each of the questions would

be answered affirmatively because a majority of the justices answered each

affirmatively; and so the claimant would win even though no individual justice

decided all three questions affirmatively. 

In Pettit’s view, the distinguishing feature of a social integrate is that it adopts

the collective mode of decision-making. For this reason, he argues, a social inte-

grate satisfies the criterion of commitment to rational unity that (following

Rovane) he thinks is definitive of personhood. In Pettit’s view, social integrates

deserve to be treated as persons separate from their members, because a 

group that is committed to pursuing collective reasoning may decide on, and be

committed to, a course of action that only a minority, or indeed none, of its

members favours (except indirectly by accepting the premise-driven decision

procedure). In this sense, the group may have an “intention” different from and

inconsistent with that of its members.61

Pettit’s discussion of group personality is embedded in a theory about the

relationship between freedom and responsibility. In his view, a person is free to

the extent that they are “fit to be held responsible”; and, conversely, a person is

fit to be held responsible for their conduct to the extent that their conduct is an

exercise of freedom. Pettit gives an account of freedom in terms of what he calls

“discursive control”, a complex concept which he defines in terms of relation-

ships in which two or more people “attempt to resolve a common, discursive

problem—to come to a common mind—by common discursive means”.62 In his

view, a social integrate can be free in this sense and, therefore, fit to be held

responsible for what it does in exercise of that freedom. 
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For present purposes, Pettit’s account has the advantage over Rovane’s that it

explains how groups that resolve internal disagreements by voting procedures

may count as abstract entities separate from their members. However, taken at

face value, the criterion of collective reasoning might seem to be a very stringent

requirement for group personality. There must be very few groups, one might

think, that adopt collective decision-making procedures as their basic modus

operandi. Appellate courts are certainly not alone in deciding issues by majority

voting on conclusions. Nor does the fact that appellate courts decide issues indi-

vidually rather than collectively discourage people from treating them as having

group identity. For instance, the decision of the majority of justices of an appel-

late bench is treated as the decision of the court. In social and political discourse,

institutions such as the Supreme Court of the United States and the High Court

of Australia are commonly treated as abstract entities with a continuing identity

over time. Indeed, the personification of the US Supreme Court is one of the

most notable products of the country’s constitutional arrangements. 

Despite first appearances, however, it may be that a group could satisfy the

requirement of collective reasoning even if its basic mode of decision-making

was voting on conclusions. As Pettit points out, one of the dangers inherent in

conclusion-driven reasoning is inconsistency over time. In the law, the doctrine

of stare decisis, and the principle that like cases be treated alike on which it rests,

are designed to minimise this danger. Although multi-member appellate courts

follow a conclusion-driven mode of decision-making, this procedure is con-

strained by an obligation resting on the various justices to support their conclu-

sions with premises that meet the demand of consistency with the existing body

of legal materials, and the requirement of justice that like cases be treated alike.

We might argue, therefore, that appellate courts can satisfy Pettit’s criterion of

personhood because although their synchronic reasoning is conclusion-driven,

their diachronic reasoning respects the value of consistency over time. 

If this conclusion is acceptable, Pettit’s criterion of group personhood is much

less stringent that it might appear at first sight. On this interpretation, the crite-

rion would allow groups that follow conclusion-driven majority voting proced-

ures to qualify as persons, provided their members recognised and strove to

observe the value of consistency over time. Because consistency over time is pru-

dentially as well as morally valuable, any group that desires a good reputation

will be inclined to behave consistently, even if out of pure self-interest. Even so,

most of the examples Pettit gives of group behaviour involve very small groups

making discrete decisions. It is not clear whether large, complex groups

involved in a variety of interrelated activities could meet the criterion of 

rational unity.

The modified humanistic account that lawyers have found most congenial is

that of Peter French. He finds the key to corporate personality in what he calls

“the corporation’s internal decision structure” (“CID structure”). The CID

structure of a corporation, according to French, has two elements “(1) an organ-

izational or responsibility flow chart that delineates stations and levels within the
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corporate power structure and (2) corporate decision recognition rule(s) (usually

embedded in something called ‘corporate policy’)”. “When operative and prop-

erly activated, the CID Structure accomplishes a subordination and synthesis of

the intentions and acts of various biological persons into a corporate decision”.63

French’s CID structure is roughly equivalent to what was referred to in 5.4.3.1 as

the “constitution” of the corporation; and this is why his approach is attractive

to lawyers. However, whereas I treated the constitution as a source of rules of

attribution, French assigns to it the effect of transforming human behaviour into

corporate conduct, and of creating a non-human person out of human material.

Unlike Rovane and Pettit, French seems happy to give the corporation’s consti-

tution this effect provided only that it has the two structural elements he speci-

fies, and regardless of its substantive content. For instance, he does not require

that the CID structure should embody a commitment to overall rational unity; or

that it should establish a premise-driven decision procedure. 

Having been developed with corporations in mind, French’s concept of a CID

structure is formal and institutional. It does not easily fit cases where responsi-

bility is attributed to groups that lack a developed internal constitution.64 More

importantly for present purposes, French seems to contemplate a corporation’s

CID structure as being concerned only with macro and meso-level policy and

decision-making. It would not, for instance, easily provide the basis for holding

a corporation vicariously responsible for negligent driving by a low-level

employee of a vehicle owned by the corporation. The same comment also

applies to the accounts given by Rovane and Pettit. All three accounts locate the

essence of personhood in mental activities, and ignore the bodily aspects of

human behaviour. The mental focus of these accounts greatly reduces their

potential as foundations of a complete theory of responsibility. In constructing

such a theory, it is just as important to be able to attribute bodily conduct to

groups as it is to be able to find group mental states.

Despite their recognition of at least the possibility of group responsibility,

there is a large gap between these modified humanistic approaches and social

practices of attributing responsibility to groups. The reason for this (I would

argue) is that modified humanistic approaches, like the traditional humanistic

approach, rest (implicitly at least) on the assumption that responsibility is a

function of personality. Legal and social practice, by contrast, takes a functional

and relational approach to responsibility under which the personality of groups

is a function of responsibility (amongst other things).

That ends the discussion of group personality. In the next section I turn to the

thorny problem of the responsibility of people who suffer from multiple per-

sonality disorder.
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5.9 DIVIDED MINDS

For the purposes of this brief discussion I shall assume the possibility that a sin-

gle human being (P) might behave as if their body housed two (or more) distinct

human “intentional systems” (let us say P1 and P2), in such a way as to lead us

to describe the person as having “a split personality” or “multiple personali-

ties”.65 It is not necessary here to establish criteria that might create such a pos-

sibility. The important point is that if we interpret such a possibility in terms of

two minds in one body, it would seem to create problems for theories of respon-

sibility based on the idea that the “unit of responsibility”, as it were, consists of

a single mind in a single body. 

Curiously, however, it does not seem as difficult, under the traditional

humanistic approach to the relationship between personality and responsibility,

to accommodate the possibility that one human body might contain two (or

more) units of responsibility, as it is to contemplate the possibility of group per-

sons. The problem with groups is that they lack mind and body. The reason why

they lack a mind is (of course) that they lack a brain. But what is important for

moral personality is the mind, not the brain. One reason why a human in a per-

sistent vegetative state is not a proper subject of responsibility judgments is that

although they have a brain, they lack a mind (at least in the sense required for

being responsible). It is not obvious that there is anything in the traditional

humanistic approach that rules out the possibility that a human brain might

“house” more than one mind. It is also worth noting that from a modified

humanistic perspective, Rovane considers that her “ethical criterion of person-

hood” can accommodate multiple personalities in the one human body.66 What

humanistic approaches would seem to rule out is treating P (as opposed to P1 or

P2) as a person.67 In one sense, P is a body without a mind.

Humanistic approaches, then, may create space for ascriptions of responsibil-

ity in cases of split personality. Matters become somewhat more complicated,

however, when we go beyond mere ascriptions of responsibility to the implica-

tions of multiple personality for moral and legal sanctions. These complications

are hidden by the priority that humanistic approaches give to personality over

responsibility, and the way they treat responsibility as a function of personality.

The difficulties come to the surface if we take a functional and relational

approach to responsibility. There is no particular difficulty with “intangible sanc-

tions” such as disapproval and censure. Suppose that P1 does something worthy

of disapproval and censure. If we assume that only one of the two personalities

can occupy P’s conscious mind at any one time, disapproval and censure could be

Responsibility and Personality 169

65 See Wilkes (1988) 109–28; Rovane (1998), 170; Moore (1984), ch. 11; Sinnott-Armstrong and
Behnke (2000). An alternative approach to multiple personality disorder views it as a dissociative
disorder which undermines control and, hence, responsibility.

66 Rovane (1998), ch. 5.
67 Haji (1997).



directed at P1 without directing them at P2. There may not even be too much of

a problem if we assume that both P1 and P2 can be present in P’s consciousness at

the same time. Many “single-minded” people have different “sides” to their per-

sonality, and we generally have no qualms about censuring an individual for con-

duct that reflects only one of those sides. Split personality can be seen as the most

pathological version of the sorts of complexity of behaviour that “normal” people

manifest.

The real problems arise out of “tangible” sanctions, such as damages, fines

and imprisonment. Because they inhabit the same body, it is not likely to be easy

to target such sanctions selectively on P1 rather than P2. If it were the case that

the two personalities were never present in P’s conscious mind at the same time,

it might be possible, in theory at least, to incarcerate P only when P1 was pre-

sent. If P’s life was so bifurcated that P1 and P2 had separate assets, it might even

be possible to fine P1 but not P2. In practice, however, any tangible sanction

inflicted on P is likely to affect P2 as well as P1 by reason of their presence in one

and the same body. One way of dealing with the problem would be to treat split

personality as negativing responsibility in the way that automatism, for

instance, does. However, this does not seem satisfactory, at least if we assume

that at the time of the responsibility-attracting conduct, P1 had conscious con-

trol over the body shared with P2. Nor would it seem right to treat the case as

one of insanity unless, at the relevant time, P1 met the criteria of insanity. 

Another possible solution would be to treat P2 as an innocent bystander, an

incidental but inevitable victim of imposing responsibility and sanctions on P1.

When sanctions are imposed on “normal” people, others closely associated with

them often suffer through no fault of their own. This is an unavoidable price of

our responsibility practices which is, perhaps, best taken into account at the

level of deciding what sanctions to impose. 

It should also be observed that the greatest qualms about imposing sanctions

in cases of split personality relate to responsibility for mental states—intention,

recklessness and knowledge. Suppose that while in “possession” of the shared

body, P1 drives negligently and injures a pedestrian. It is unlikely that we would

be tempted to relieve P1 of liability to compensate the pedestrian, even if doing

so would indirectly harm P2. Even less, it seems, would multiple personality dis-

order weigh against strict liability. Moreover, the arguments in favour of mod-

ifying our normal responsibility concepts and practices to take account of split

personality seem strongest when the issue is whether P/P1/P2 should be pun-

ished. In this context, as in others, an account of responsibility that ignores its

relational aspects is inevitably incomplete and misleading. Just as the law does

not deny a person compensation for harm suffered merely on the ground that

the harm was a result of group conduct, neither need it deny compensation

merely on the ground that the harm was caused by one persona of a split per-

son. The quandaries about responsibility presented by the possibility of split

personality seem most intractable when responsibility is viewed as a function of

the agent’s personality. When account is taken of the purposes and relational
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aspects of responsibility concepts and practices, some of the problems presented

by split personality seem less difficult to resolve.

5.10 SHARED RESPONSIBILITY

The final topic for discussion in this chapter is shared responsibility.

5.10.1 The relationship between group and shared responsibility

Shared responsibility is a form of individual responsibility. Group responsibility

is “collective” in the sense that it falls on the group as an abstract entity, not on

the individuals who comprise the group. Under the traditional humanistic

approach, there can be no such thing as collective responsibility in this sense

because there can be no abstract entities. Thus Velasquez says that even in rela-

tion to acts that “can be predicated only of” a group, responsibility must rest on

human members of the group.68 May, by contrast, believes that social groups can

be responsible because by group action, people can achieve things that they could

not achieve by independent action. But he also thinks that social groups should

be conceived of not as abstract entities, but as “individuals in relationships”.69

Thus for him, too, group responsibility is a form of shared responsibility. When

it comes to meting out sanctions for group conduct, he thinks that they should be

imposed only on the individuals within the group who were personally responsi-

ble for what the group did.70 A central difference between group (collective)

responsibility and shared responsibility is that under the former, sanctions are

not imposed on the individual members of the group, whereas shared responsi-

bility makes all those who share it individually liable to be sanctioned.

A common objection to collective corporate liability is that imposing finan-

cial sanctions on a corporation for its breaches of the law may indirectly impose

sanctions on shareholders (i.e. members of the social group that constitutes the

company) regardless of whether they are personally guilty of breaches of the

law. This objection proves too much. Shareholders are innocent bystanders, not

unlike members of the family of a human person who is imprisoned or fined for

a criminal offence. The fact that imposing a sanction on one person may have

adverse incidental effects on others provides no argument of principle against

imposing the sanction, although it is a consideration that can rightly be taken

into account in deciding what sanction to impose.71

Responsibility and Personality 171

68 Velasquez (1983), 119.
69 May (1987), 5.
70 May (1987), ch. 4.
71 e.g. R v. Welsh, The Times, 9 January 2001. The full judgments are available at

http://www.casetrack.com/ct/casetrack.nsf/bdcde17d2706c4308025677c00506122/. See also Walker
and Padfield (1996), para. 4.36.



5.10.2 Joint and concurrent responsibility

Suppose that A suffers certain damage as a result of the combined conduct of

several tortfeasors. In such circumstances, a distinction is drawn between joint

tortfeasors and concurrent tortfeasors. Where the several tortfeasors act inde-

pendently of one another, they are concurrent tortfeasors. A simple example

would be a three-car road accident attributable to the negligence of the drivers

of two of the cars. Where the conduct of the tortfeasors is related in certain

ways, they are joint tortfeasors. An obvious example is conspiracy (i.e. agree-

ment) to inflict financial harm by acting unlawfully. Put crudely, whereas con-

current tortfeasors act as individuals, joint tortfeasors act as a group—“in

concert” as it is sometimes put. In criminal law, the term “complicity” is used to

refer generally to the bases of joint criminal liability.72

Where several agents commit a tort jointly, there is only one tort, and the

injured person has only one cause of action, no matter how many joint tortfea-

sors there were. By contrast, where several agents commit concurrent torts, each

can be sued for a separate tort. This distinction is now much less important than

it once was. Its original significance was that if a claimant sued one joint tort-

feasor “to judgment”,73 no claim could subsequently be brought against any

other joint tortfeasor, the judgment in the first action having “extinguished” the

single cause of action.74 The judgment in the first claim (it was said) “barred”

subsequent claims against joint tortfeasors. In certain circumstances, too, set-

tling a claim against one joint tortfeasor barred claims against the other(s). By

contrast, judgment in an action against (or settlement with) one of several con-

current tortfeasors did not prevent the claimant subsequently suing the

other(s).75 The bar on subsequent actions against joint tortfeasors has been

abolished in many jurisdictions. It is worth noting that no analogous rule ever

existed in criminal law. Even in cases of complicity, each of the involved parties

is guilty of a separate offence, and all can be prosecuted either together or separ-

ately. This difference between tort law and criminal law may have reflected the

greater public interest in the prosecution of criminals compared with the com-

pensation of tort victims. Indeed, in tort law, the bar on subsequent actions

applied even if a joint tortfeasor who agreed, or was ordered, to pay damages

failed to do so.

The result of all this is that at the level of liability, as opposed to sanctions, it

makes no difference whether shared legal responsibility for one and the same

event or outcome arises out of group conduct or individual conduct. 
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5.10.3 Contributory negligence

Responsibility may be shared not only between various harm-doers but also

between a harm-doer and the victim of the harm. This form of shared responsi-

bility is of most importance in tort law, and in the tort of negligence in particu-

lar. There is an asymmetry between imposing responsibility on a victim, on the

one hand, and a harm-doer on the other. When a harm-doer is held responsible,

the cost of the harm will be shifted, whereas when the victim is held responsible,

the loss will be left to lie where it fell. This may be important in practice if, for

instance, the harm-doer is better insured against incurring liability than the vic-

tim is against suffering harm. In principle, however, the “defence” of contribu-

tory negligence rests on the straightforward normative principle that a person

who fails to take reasonable care for their own safety should not be able to shift

responsibility for ensuing harm on to another person.

5.10.4 Secondary responsibility

In many cases of group activity, some parties can be identified as the “principal”

agents, and others as “accessories” or “accomplices” or “secondary agents”. The

sorts of conduct that can attract “accessory liability” can be broadly described as

“assistance” and “encouragement”. But each of these two terms covers a broad

range of conduct, and not all conduct to which they apply will necessarily attract

accessory liability. For instance, providing a person with the opportunity to com-

mit a tort is the causal basis of vicarious liability. On the other hand, it is con-

troversial and problematic whether selling an item, which the seller knows will

be used to commit a crime or a tort (for instance), will and should attract acces-

sory liability.76 Similarly problematic and controversial is the extent to which

failure to prevent another from committing a breach of the law does and should

attract accessory liability.77 In recent years, this issue has been particularly

prominent in the law of tort in the context of attempts to extend the scope of the

liability of regulatory and other law-enforcement agencies. 

“Encouragement” can range, at one extreme, from the sort of conduct that

could provide the principal agent with a defence of duress, through authorisa-

tion, inducement, persuasion and the like, to conduct, at the other extreme, that

cannot be shown to have borne a causal relationship to the principal’s conduct

(such as expressing approval of something that the principal intends to do any-

way). Obviously, the closer the “encouraging” conduct is to the latter pole, the

harder is it to justify attaching accessory liability to it. In criminal law, accessory

liability has a double fault element relating, on the one hand, to the principal’s

Responsibility and Personality 173

76 C.B.S. Songs Ltd v. Amstrad Consumer Electronics Plc [1988] AC 1013; Cornish (1996),
439–40; Spencer (1987).

77 For philosophical treatments of this issue see May (1992); Bovens (1998), Part III.



conduct and, on the other, to the accessory’s conduct.78 This adds a further

layer of complication to this area of the law. The variety and complexity of the

issues thrown up by shared legal liability for group activity provides an excel-

lent illustration of the way in which the law’s institutional geography and

resources enable it to make a net contribution to society’s store of responsibil-

ity concepts and practices.

5.10.5 Secondary and group responsibility

An interesting analogy can be drawn between the shared criminal liability of

individuals for group activity and group criminal responsibility.79 As we saw in

5.5, the law’s traditional stance has been that a corporation can be held crim-

inally responsible only if the relevant conduct can be traced to a single human

being. Division of labour and the opaqueness of groups may make this difficult.

At first sight, this problem would appear to be even more serious where the issue

is not whether the group should be held responsible, but whether responsibility

should be shared by its members individually. Surely we would be justified in

holding an individual member of a group criminally liable only if the commis-

sion of the crime could be traced to them. In practice, however, provided it can

be shown of any particular member of the group that they were actually

involved in some way in the criminal activity in issue, it is not necessary for the

prosecution to establish whether the person was involved as a principal or an

accessory.80 This is because in English criminal law, the liability of an accessory

is derivative of that of the principal(s), meaning that the accessory is guilty of the

same offence as the principal(s).81 This approach rests on a form of aggregation:

where the commission of a crime has resulted from the activity of a group, the

contributions of the group members can be aggregated, and each member can

be treated as guilty of the offence. 

In this light, the unwillingness of English courts (noted in 5.4.3.5) to recognise

aggregation as a basis for attribution of conduct to a corporation is puzzling.

The explanation would appear to be that the law of corporate liability is domi-

nated by the humanistic imagery of personality, in which responsibility is a

characteristic of individual human beings. By contrast, in cases where no ques-

tion arises of treating a group as an abstract entity, courts have felt more able to

aggregate the conduct of various individuals in a group, and to hold each

responsible for the resulting composite conduct and its outcomes. If we are 

174 Responsibility and Personality

78 Ashworth (1999), 438.
79 Wells (1993), 138–40.
80 Ashworth (1999), 425–6.
81 It has been suggested that the derivative theory of accessory liability should be abandoned in

favour of an “inchoate” theory: Ashworth (1999), 457–8. Under this approach, an accessory would
be guilty of a different offence from that committed by the principal(s). In cases of reasonable doubt
as to the part played by each involved person, all could be convicted of an inchoate accessory
offence, but none could be convicted of the principal offence.



prepared to hold all the involved members of a group individually responsible

for the activities of the group regardless of the precise nature of the involvement

of each, is there any reason to refuse to hold the group as a whole responsible?

If all members of the group were involved in some way, it is hard to think of any

good argument against holding the group, as such, responsible. 

What should we think about cases in which only some members of the group

were involved? In such cases, would holding the group responsible not entail an

unjustified attribution of responsibility to the uninvolved members of the

group? This is the basis of the objection, discussed in 5.10.1, that corporate lia-

bility adversely affects innocent shareholders. And the answer given there

applies here too. The fact that imposing responsibility on A may indirectly harm

B even though B is in no way responsible, provides no principled objection to

imposing responsibility on A. If it did, we could rarely justify holding anyone

responsible, at least in cases where responsibility carries with it a serious tangi-

ble sanction. Even if it would be unjust to impose responsibility (and sanctions)

directly on a group member who was not involved in the responsibility-

attracting events, it does not follow that it would be unjust to impose liability

on the group as a whole, even though some members were not involved.

What should we say about the direct attribution of responsibility to unin-

volved group members? The answer to this question depends crucially on what

is meant by “uninvolved”. May, for instance, argues that membership of a

group generates special obligations to take reasonable steps to prevent other

members of the group doing harm. Individuals may have no obligation to con-

trol the conduct of others with whom they have no special relationship. But on

this view, people who are related by group membership cannot sit back and stay

uninvolved by being inactive, while other members of the group behave badly.

Such obligations to control others may be more readily recognised in the moral

domain than in the legal. It is one thing to disapprove of a person for failing to

prevent harm, but quite another to impose tangible sanctions on that account.

Even so, there will be cases in which passive group members can claim to have

been truly uninvolved and, on that basis, to be free of moral as well as legal

responsibility for what other members of the group do.

5.10.6 Vicarious responsibility

Vicarious liability involves holding one person (A) liable for breach of the law by

another person (B). It is a form of shared liability—A shares liability with B. In

the typical case, B’s personal liability will be responsibility-based. But in such

cases, is A’s vicarious liability responsibility-based or is it a form of liability with-

out responsibility? The most common view amongst lawyers supports the latter

alternative, and explains vicarious liability as a device for allocating and spread-

ing the costs of repairing harm. This approach is congenial to agent-focused

accounts of responsibility, under which vicarious liability is problematic because
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it is a form of strict liability and because it is liability for the conduct of another.

But it is not difficult to give an account of vicarious liability as a form of rela-

tional activity-based responsibility (3.3.2.1). The main relationship to which vic-

arious liability attaches is that of employer/employee. Unlike passive strict

liability, which is clearly an instance of liability without responsibility, vicarious

liability has a foundation in conduct of the person held liable.

Vicarious liability also has a causal basis in the sense that the employment

relationship provides the employee with the opportunity to breach the law.

From this perspective, the rule that vicarious liability attaches only to conduct

“in the course of employment” can be given a causal interpretation as a princi-

ple of causal responsibility relevant to determining when an opportunity will be

treated as having been provided by the employer. As we saw in 5.10.3, provid-

ing the opportunity for a crime to be committed may attract accessory liability

if it is done with an appropriate mental state. Providing an opportunity for a tort

or a crime to occur may also attract personal (i.e. non-vicarious) tort liability if

the person who provided the opportunity was under a duty to take steps to pre-

vent the crime or the tort. But the vicarious liability of the employer is neither a

form of liability for assistance, nor a form of personal liability for failing to pre-

vent a tort or a crime. Viewed as a form of activity-based responsibility, it seems

to rest on a principle to the effect that those who employ others to further their

own projects should bear the cost of breaches of the law for the occurrence of

which that employment provides the opportunity. If the employer is doing the

employee’s business, the employer should accept shared responsibility for what

the employee does, for ill as well as good. This principle does not relieve the

employee of responsibility:82 the employee shares responsibility with the

employer.

Because vicarious liability is strict and relates to the conduct of another, it is

sometimes invoked as a prime illustration of the gap between legal and moral

responsibility. This is a mistake. The basic idea of vicarious liability is found in

the moral domain as well as in the legal. Indeed, the scope of the moral analogue

of vicarious liability seems wider than its legal counterpart. For instance, in law

parents are not vicariously liable for their children’s torts. By contrast, in some

cases, at least, it is thought right for parents to repair harm done by their chil-

dren. The narrower scope of legal vicarious liability may be thought explicable

in terms of the (potentially) onerous nature of legal obligations of repair. The

distinction amongst legal sanctions between obligations of repair and punish-

ment may explain the absence of true vicarious liability from the criminal law. It

is one thing to require a person to repair harm done by another in breach of the

law, but quite a different matter to punish a person for another’s wrongdoing.
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To be contrasted with vicarious liability is delegation-based personal liability

(5.4.3.4). This is not a form of shared liability. It involves attributing conduct of

one person (A) to another person (B) regardless of whether A would be held per-

sonally liability for the conduct. The basis of such liability is that B has an

obligation or duty (a “prospective responsibility” (2.1.2.1)) the discharge or per-

formance of which has been delegated to A. Delegation-based liability is strict

(i.e. regardless of fault), but it is more obviously responsibility-based than vic-

arious liability because the duty or obligation that has been breached rests on

the delegator, not on the delegate; and because the act of delegating or entrust-

ing the performance of the duty or obligation to the delegate forges a stronger

causal connection between conduct of the delegator and the delegate’s breach of

the law than that between the conduct of the employer and the employee’s

breach of the law in the case of vicarious liability.

5.10.7 Assessing shares of responsibility

Where several people share responsibility for an event or an outcome, how

should we assess their respective shares of responsibility? This question raises

different issues depending on the context in which it arises. For instance, in the

allocation of blame (or censure or disapproval), the only issue will be one of rel-

ativities—how much blame should be allocated to each person relative to the

others? Moreover, because blame is intangible, all we need to decide about each

person is whether they were more or less, or no more or less, blameworthy than

others. By contrast, where a fixed sum of compensation is to be divided between

several responsible parties, not only must the share allocated to each responsi-

ble person be relatively fair, but also the shares must add up to one. In yet other

cases, where punishment is in issue, not only must the various penalties meted

out be fair as between the responsible parties, but they must also be fair relative

to the maximum specified (or acceptable) penalty for the conduct in question.

But in this last case, the various penalties need not add up in total to the speci-

fied maximum. Because of the nature of compensation and tangible punish-

ments (such as fines and imprisonment), it is not enough to say, for instance,

that A should pay more compensation than B or receive more punishment than

B. Rather, we need to say how much more punishment A should receive, or by

how much A’s share of the compensation should exceed B’s. 

In the absence of a generally accepted technique for measuring responsibility,

this last task requires the exercise of individual judgment on the part of officials

whose job it is to allocate shares of responsibility. In recognition of the intrinsic

difficulty of the task, such officials are given considerable discretion. In criminal

law, the sentencing process is much less rule-bound than the liability-allocation

stage. In civil law, courts possess more or less complete freedom to allocate

shares of responsibility, guided only by the injunction to do what is “just and

equitable”. The most important reference point for the allocation of shares of
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responsibility in any particular case is a detailed account of what happened, of

who did what, and of the outcomes that ensued. Two broad criteria provide

some structure for the process: one, the relative fault of the various parties, and

the other the relative “causal contributions” of the various parties.83 The fault

criterion can be clearly illustrated by reference to vicarious liability. An

employer may be held vicariously liable for an employee’s tort even though the

employer was completely faultless, and the conduct of the employee who com-

mitted the tort was highly culpable. In such a case, as between the employer and

the employee responsibility could (in theory at least) be allocated 100 per cent

to the employee. 

In order to understand the criterion of causal contribution, we need to recall

the link between causation and responsibility (see 4.4.1). The issue of allocating

shares of responsibility for an event between several people typically arises

when the conduct of each was a but-for or NESS condition of the event.

Conduct either is such a condition or it is not—there can be no degrees of causal

contribution in this sense. But we may, for instance, judge that the thug who

administers a beating makes a greater causal contribution to the victim’s injuries

than a gang member who barracks from the sidelines; and that the latter makes

a greater causal contribution than the passer-by who passively looks on in hor-

ror, afraid to intervene. Underlying such judgments are what (in 4.4.2) were

termed “principles of causal responsibility”. Such principles may be relevant not

only to deciding whether a person ought to be held responsible or not, but also

to deciding how responsible that person is relative to other involved parties. 

An important feature of the legal regime for the sharing of obligations to

repair adverse outcomes by making a monetary payment (typically compensa-

tion) is that the claimant is entitled to proceed against any one or more of the

responsible parties, and is not required to sue them all at once or, indeed, at any

time. If the claim is brought against one responsible party, that party can be

ordered to pay 100 per cent of the amount assessed as due to the claimant, and

the claimant is entitled to recover that amount in full from that party. If the

claimant proceeds against more than one responsible party at the same time,

each of those parties can be ordered to pay 100 per cent of the amount assessed

to be due to the claimant, and the claimant is entitled to recover that amount in

full from any and all of the parties. The claimant may not recover in total more

than the amount assessed as due, but has absolute freedom to recover it from

any one or more of the responsible parties. The upshot is that in relation to the

claimant, each responsible party is liable in full. The sharing of the liability is a

matter between the various responsible parties. If one responsible party ends up

paying more than their fair share, they must seek to recover the overpayment

from the other responsible party (parties); and it is no answer to a claim for full

compensation that the party sued was only one of several responsible parties.

This so-called principle of “solidary liability” has a number of important 
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practical effects. One is to encourage claimants to sue the responsible party 

(parties) most likely to be able to pay (with the “deepest pocket”). Another is to

place the risk that a responsible party will be impecunious or insolvent on the

other responsible parties, not on the claimant.

Solidary liability has attracted considerable criticism in recent years. The

loudest protests have come from the so-called “reporting professions” such as

auditors and surveyors. Such groups are seen as financially desirable targets of

litigation, while their “causal contribution” to loss resulting, for instance, from

bad investments and shoddy building is often much less than that of the man-

agers of the company or the builder whose activities are the subject of the rele-

vant audit or survey report. This situation has caused greatest anxiety in

relation to government agencies, such as building inspectors and banking regu-

lators. In the latter context, a favoured technique for protecting the public purse

has been to immunise public bodies from liability in tort for “regulatory fail-

ure”. The arguments used to justify this approach are not easily applicable to the

private sector. Instead, various proposals have been made to replace solidary

liability with “proportionate liability”, that is, liability proportional to share of

responsibility. An effect of implementing such proposals would, of course, be to

shift the risk of impecuniosity and insolvency to the claimant. This corollary of

proportionate liability is widely seen as unacceptable; and coupled with various

technical difficulties, it explains the relative lack of success of proposals to abol-

ish solidary liability.

Solidary liability might appear to be a prime example of a legal doctrine

developed for “practical” purposes and lacking any firm “moral” foundation.

Certainly, from an agent-focused perspective, it seems difficult to deny that pro-

portionate liability is normatively superior to solidary liability. However, the

critical difference between solidary and proportionate liability from the victim’s

perspective resides in the way they respectively distribute the risk that one or

more of the jointly responsible parties will be impecunious or insolvent. If we

view shared responsibility relationally, it is certainly not obvious that distribu-

tive justice favours proportionate liability over solidary liability. 

The choice between solidary and proportionate liability is just one of various

issues about responsibility that arise in the context of the allocation of tangible

sanctions. Tangible sanctions are much more commonly used in the legal

domain than in the moral domain, and so legal materials provide a rich source

of illumination about questions that rarely arise in our moral lives. As in so

many other areas, here too the law can make a net contribution to society’s store

of responsibility concepts and practices.

5.11 CONCLUSION

This chapter has explored the relationship between responsibility and personal-

ity by discussing shared responsibility, and the responsibility of groups and of
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people suffering from multiple personality disorder. One approach to the rela-

tionship between responsibility and personality is to treat moral responsibility

as a function of personality, and personality as a function of human agency.

This humanistic approach has obvious affinities with the agent-focused “mod-

ern view of responsibility” on which the “will theories” of responsibility, for

instance, are based. I have argued that the dissonance between this approach

and legal and social responsibility practices is explicable in terms of its lack of

attention to the functions of those practices and their relational character. The

function of rules and principles of legal responsibility is to justify the imposition

of sanctions so as to protect individual and social interests in security and so on.

In law, personality is seen as a function of responsibility rather than vice versa.

Viewing the relationship between personality and responsibility in this way

reveals the law as being much less out of step with morality than proponents of

agent-focused accounts of responsibility typically assume it to be. Indeed,

whereas, according to the humanistic approach, the law is too ready to impose

responsibility on groups, by comparison with social practice, the law seems

undesirably unwilling to hold corporations criminally liable. By insisting that

responsibility is a function of human agency, humanistic approaches drive a

wedge not only between law and morality but also between ethical theory and

social practice in the moral domain.
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6

Grounds and Bounds of Responsibility

6.1 THE BASIC ARGUMENT AND A PROSPECTUS

THE FOUNDATIONAL ARGUMENT of this chapter is that theories of respons-

ibility that are built solely on the concepts of human agency will give a 

radically incomplete account of the grounds and bounds of responsibility. This

is because they eschew reference to many of the functions of, and many of the

interests protected by, responsibility concepts and practices. The only interest

which such theories take into account is our interest as agents in freedom of

action. Correspondingly, the only function of responsibility concepts and prac-

tices that such theories accommodate is that of protecting our interest as agents

in freedom of action. This argument is elaborated in 6.2 to 6.4.

This chapter has two main aims. The first is to set out, at a quite abstract

level, the most important grounds of legal responsibility (6.5). An aspect of this

project will be to map the boundaries between fault-based and strict liability;

and within fault-based liability, the boundaries between liability for intention,

recklessness and negligence respectively. The discussion in this chapter will be

concerned with responsibility under the civil law and criminal law paradigms.

The grounds and bounds of responsibility in public law are examined in chap-

ter 8. The second aim of the chapter is to explore (once again, at an abstract

level) the bounds of legal responsibility and liability (6.6). Central to this section

is an elaboration of the distinction between responsibility and liability that was

introduced in 1.1.1 In 6.6.5.2, I will discuss one of the most important concepts

used to mark the bounds of legal liability, namely duty of care in the tort of neg-

ligence. 

6.2 RESPONSIBILITY, PROTECTED INTERESTS AND THE FUNCTIONS OF LAW

Historic legal responsibility attaches to conduct and consequences; but not all

conduct and consequences attract historic legal responsibility. Historic moral

responsibility also attaches to conduct and consequences; but not all conduct

and consequences attract historic moral responsibility. Both legal and moral his-

toric responsibility have boundaries marked by the rules and principles that

determine when conduct and consequences will (and will not) attract historic

1 See also 2.6 and 3.6.3.5.



responsibility, and that define the grounds of historic responsibility. Agent-

focused accounts of historic responsibility typically ground it in the free exercise

of human will as expressed in conduct. Concerning the boundaries of responsi-

bility, some will-theorists argue that responsibility attaches, and attaches only,

to conduct and consequences that are the product of a mental state—intention,

recklessness or knowledge. Others are prepared to extend the bounds of historic

responsibility to encompass conduct and consequences that are the product of

failure to meet interpersonal standards of conduct (i.e. negligence). 

From a legal point of view, such accounts of responsibility are radically

incomplete. One reason for this is that agent-focused accounts ignore victims

and, consequently, are hard-pressed to provide a convincing analysis of respon-

sibility under the civil law paradigm (and, to a lesser extent, under the criminal

law paradigm). However, this is not a necessary feature of will theories. For

instance, Ernest Weinrib has developed a theory of civil (or, as he calls it, “pri-

vate”) law which is designed precisely to explain the centrality of victims in the

civil law paradigm.2 According to Weinrib, private law is explicable in terms of

two basic ideas. One is corrective justice. Corrective justice can be contrasted

with retributive justice on the one hand, and distributive justice on the other.

Crudely put, retributive justice is concerned with the allocation of punishment,

and underpins the criminal law paradigm of responsibility; distributive justice is

concerned with the allocation of benefits and burdens within groups; and cor-

rective justice is concerned with the allocation of obligations of repair.

Weinrib’s contention is that private law is a system of corrective justice; or, in

other words, a system of rights and obligations of repair.

The second component of Weinrib’s theory of private law is designed to

explain when obligations of repair arise. The building blocks of this part of the

theory are essentially the same concepts of human agency and will that figure in

agent-focused accounts of responsibility. Weinrib purports to work out the

implications of these concepts for responsibility in situations involving “the

doing and suffering of harm”—i.e. where one person inflicts harm on another.3

The result is a theory, most highly elaborated in relation to tort law, that sup-

ports liability for intentional, reckless and negligent harmdoing, but rules out

strict liability4 and vicarious liability. Weinrib’s willingness to embrace negli-

gence as a ground of responsibility, when many will-theorists reject it, can be

explained by the fact that the subject-matter of Weinrib’s theory is civil law, not

criminal law. However unjustifiable negligence-based responsibility might seem

when viewed from the agent’s perspective, once proper account is taken of the

victim’s perspective, a principle that restricted liability for the infliction of harm

to intention and recklessness would be seen to adjust the balance of responsibil-

ity too far in favour of our interests as agents, and too far against our interests

as victims.
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Weinrib’s theory of private law shares with agent-focused accounts of respon-

sibility a feature that provides a second reason why both approaches are radi-

cally incomplete from a legal point of view: not all conduct and consequences

that are the product of intention, recklessness, knowledge or negligence, attract

legal responsibility. The grounds and bounds of legal responsibility are not

defined solely in terms of “conduct” and “mental states”, or in terms of

“agency” and “will”. Putting the point crudely in terms of Weinrib’s analysis of

private law, a theory of obligations to repair harm requires an account of what

is meant by “harm”,5 as well as an account of the quality of the conduct (e.g.

intentional, reckless) that can attract such obligations. Very generally, in legal

usage “harm” is defined in terms of interference with legally protected interests

of victims which are counterposed to the agent’s interest in freedom of action. 

At the most abstract level, legally protected interests correlate with the func-

tions of legal responsibility practices. Weinrib expressly rejects this last pro-

position. One of the foundations of his theory is the contention that private law

should be understood and explained purely in terms of its internal structure, and

without reference to its functions, which Weinrib considers to be “external” to

the practice itself. For him, the defining structural feature of private law is “cor-

relativity”—the fact that in private law, the obligation of one individual is a mir-

ror image of the right of another individual. It follows (in his view) that the

grounds and bounds of responsibility in private law are to be found by analysing

harmful interactions between individuals in terms of concepts of agency and

free will, or what he compendiously calls “Kantian right”. In this analysis, what

correlates with the agent’s harm-causing exercise of freedom of action is not the

victim’s interest in freedom from harm, but rather the victim’s own interest in

freedom of choice and action.6

In emphasising the structure of private law at the expense of its functions and

of the interests (other than freedom of action) that it protects, Weinrib’s main

targets are theories that seek to explain the grounds and bounds of responsibil-

ity under the civil law paradigm in terms of compensation or deterrence.7 As

Weinrib points out, private law cannot be fully explained as a compensation

mechanism, because the goal of compensating victims for harm suffered does

not explain why one person rather than another should provide the compensa-

tion, or why compensation is payable only when losses are caused in certain

ways. Conversely, private law cannot be fully explained as a mechanism for

deterring undesirable conduct, because the goal of deterrence does not explain

why such conduct is often actionable only if it causes loss to another.

Furthermore, satisfaction of the deterrence goal does not require that agents

compensate their victims—there are other ways of promoting deterrence. 
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Of course, I agree with Weinrib that one-sided, non-relational accounts of

responsibility under the civil law paradigm (at least) cannot be adequate. It does

not follow, however, that the grounds and bounds of responsibility under the

civil law paradigm can be understood without reference to the functions of civil

law and to the interests it protects (apart from freedom of action). The reason

why compensation and deterrence are incomplete explanations of private law

liability is that each looks to only one side of the bilateral relationship that lies

at the core of the civil law paradigm—compensation to the victim’s side, and

deterrence to the agent’s side. What is needed for a functional explanation of the

bounds and grounds of responsibility under the civil law paradigm are functions

of responsibility that refer to both agents and victims or which, at least, are con-

sistent with the correlativity of private law. Justifying the imposition of obliga-

tions of repair is a function that meets the former constraint because it requires

identification of both the agent on whom the obligation rests, and the bene-

ficiary of the obligation. Justifying the imposition of obligations of repair is, we

might say, an intrinsic or internal function of concepts and practices of historic

responsibility under the civil law paradigm.8 Functions that are at least consist-

ent with the correlativity of private law include the coordination of human

behaviour, the resolution of certain types of disputes,9 and the maintenance of

social order. 

My argument is that at an abstract level, reference to such functions of 

historic legal responsibility is necessary for a full explanation of the grounds 

and bounds of historic legal responsibility for conduct and consequences. More

concretely, my contention is that a full theory of historic legal responsibility

requires an account of protected interests as well as an account, in terms of con-

cepts of agency and will, of the types of conduct that can attract historic respon-

sibility. This is true not only of responsibility under the civil law paradigm, but

also of responsibility under the criminal law paradigm. Although victims are not

central to the criminal law paradigm, the typical crime involves the infliction of

harm by the offender on a victim. A full theory of criminal responsibility

requires an account of prohibited harms and, correspondingly, of protected

interests, as well as an account, in terms of concepts of agency and will, of the

sorts of conduct that can attract criminal responsibility. An exclusively agent-

focused account of criminal responsibility ignores many of the functions of, and

of the interests protected by, the criminal law.

This argument can be generalised. We cannot fully understand the grounds

and bounds of historic legal responsibility without reference to the full range of

interests protected by, and the full range of functions of, legal responsibility con-

cepts and practices. Similarly, we cannot fully understand the grounds and

bounds of historic moral responsibility without reference to the full range of

interests protected by, and the full range of functions of, moral responsibility
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concepts and practices. For instance, without a theory of morally protected

interests, it would not be possible to distinguish between morality and etiquette.

The functions of moral responsibility include justifying the allocation of praise,

blame and obligations of repair. As a reaction to conduct and consequences,

praise belongs to what we might call the “morality of aspiration”, whereas

blame and obligations of repair belong to what might be termed the “morality

of obligation”. The morality of obligation is the non-institutionalised analogue

of law. It shares with law functions such as coordinating human behaviour and

maintaining social order.10

The general argument also applies to what Honoré calls “outcome responsi-

bility”.11 In one sense, outcome responsibility is simply responsibility for the

consequences of conduct. But in a different, albeit related, usage, Honoré con-

trasts outcome responsibility with moral responsibility on the one hand, and

legal responsibility on the other. In this sense, whereas (historic) moral respon-

sibility is concerned with the allocation of praise, blame and obligations of

repair, and (historic) legal responsibility is concerned with the allocation of pun-

ishments and obligations of repair, outcome responsibility is concerned with

allocation of the ownership of outcomes.12 Each person’s identity as an individ-

ual is partly a product of what they achieve by their conduct, i.e. outcomes. The

function of outcome responsibility is to contribute to the establishment and

maintenance of the identity of persons as individuals who are able, by their own

efforts, to bring about changes in the world. What we are is partly a function of

what we do and achieve. 

Concerning the grounds and bounds of outcome responsibility, Honoré says,

on the one hand, that outcome responsibility is insensitive to both luck and

fault.13 In other words, outcome responsibility is strict responsibility for the

consequences of conduct regardless of the role of luck in producing them. On

the other hand, Honoré describes outcome responsibility as based on concepts

of causation.14 Hart and Honoré understood “causation” to cover both factual

causation (4.3) and principles of causal responsibility (4.4). As was argued in

4.4.2.5, fault plays a part in principles of causal responsibility; and one of the

functions of such principles is to strike a balance between sensitivity and insen-

sitivity to luck (see 4.4.2.6). The tension between Honoré’s two different

accounts of the grounds and bounds of outcome responsibility should be

resolved in favour of the latter. Owning all the consequences of our conduct,

regardless of the role of luck in producing them, would be just as destructive of

our sense of ourselves as agents who can control the world as would owning

none of the consequences of our conduct, no matter how small a role luck
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played in producing them (3.2.1). So far as fault is concerned, there is certainly

an important sense in which the bad consequences of a person’s conduct are part

of their history and profile as an individual, even if the person was not at fault

in producing them. But we identify people more strongly with bad consequences

of their conduct that are the result of fault on their part than with those that

occur without their fault. Production of an outcome by faulty conduct says

something about the agent that the production of an outcome without fault does

not. 

Outcome responsibility is not responsibility for all the consequences of con-

duct—it has boundaries. The grounds and bounds of outcome responsibility are

directly related to its function of contributing to the establishment and mainten-

ance of the identity of persons as individuals who can influence the course of

events by their own conduct. Limitless outcome responsibility, just as much as

a total denial of outcome responsibility, would destroy our sense of individual

identity as effective agents, and it would engender in us a feeling that we were

victims, rather than masters, of our fate. To understand the bounds and grounds

of outcome responsibility we need to appreciate its psychological function of

establishing and maintaining our sense of personal identity as free and effective

agents. Putting the same point in different terms: we each have a psychological

need for, or interest in, a sense of our individual identity as agents who can effect

changes in the world. To understand the grounds and bounds of outcome

responsibility we need to take account of that need or interest. 

6.3 RESPONSIBILITY, DISTRIBUTIVE JUSTICE AND THE FUNCTIONS OF LAW

As we saw in 6.2, Weinrib’s theory of private law locates the grounds and

bounds of responsibility under the civil law paradigm in the “internal structure”

of private law, and not in its functions. This emphasis on the structure of pri-

vate law leads Weinrib to the view that private law is concerned solely with cor-

rective justice, and not at all with distributive justice. For him, responsibility

under the civil law paradigm is to be understood in terms of bilateral interac-

tions between individuals, not in terms of the distribution within society of

benefits and burdens—i.e., in relation to responsibility, of rights and obliga-

tions. At one level it is certainly true that historic legal responsibility ignores

matters of distribution. For instance, both tort law and criminal law protect

property rights regardless of the fairness of the distribution of such rights within

society. Similarly, the fact that there is a strong association between material

and social deprivation and criminal behaviour is irrelevant to the imposition of

criminal liability (although it can be taken into account at the sentencing stage).

Lack of concern with distributive justice is also manifest in the law of contract

in its attitude to inequality of bargaining power. Pressure arising out of the per-

sonal relationship of the contracting parties can provide a basis for avoiding

contractual obligations through doctrines such as duress and undue influence.
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By contrast, systemic inequalities of bargaining power as between consumers

and multi-national corporations, for instance, have traditionally been ignored

by the courts in the name of “freedom of contract”. In relation to exclusion

clauses, the courts did make some attempt to tackle some particularly serious

symptoms of imbalance through the doctrine of fundamental breach.15 But on

the whole, it has been left to the legislature to deal with the maldistributive

effects of the freedom of contract doctrine and the common law’s refusal to

examine the “fairness” of contracts.

As these examples show, distributive justice is distinguishable from both cor-

rective and retributive justice; and they reveal the sense in which “the law of

obligations” (contract law, tort law, criminal law, and so on) is not primarily

concerned with distributive justice. In other ways, however, it is impossible to

explain legal responsibility concepts and practices without reference of matters

of distribution. First, in Weinrib’s account (as was seen in 6.1), corrective justice

tells us that wrongful harms should be corrected, but it does not tell us what

harms are wrongful. For instance, according Weinrib, justice requires that neg-

ligent harms be corrected. Negligent harms are harms against which the reas-

onable person would have taken precautions. Corrective justice cannot tell us

whether any particular harm meets this description.16 In the famous case of

Bolton v. Stone17 the issue was whether an obligation should be imposed on a

cricket club to compensate a passer-by who was injured by a ball that was hit

out of the club’s ground onto the adjoining street. Corrective justice, according

to Weinrib, tells us that such an obligation ought to be imposed on the club if it

was negligent. But the question of whether the club behaved negligently is one

of distributive, not corrective, justice, turning ultimately on whether the club

was legally free to injure or, conversely, whether the passer-by had a legal enti-

tlement to be free of injury.18 A neat illustration of this point can be found in

recent debates amongst feminist scholars as to whether the test of unreason-

ableness in the tort of negligence ought to be gender-specific or gender-neutral.

Put crudely, some feminists argue that whereas men “take care”, women “care

for” others in a more empathetic and pro-active way. If this difference were to

be reflected in gender-specific standards of care in the tort of negligence, the 

distributional result would be to make women more vulnerable to findings of

negligence than men.19

Secondly, law consists largely of rules and principles of general application.

Imposing historic legal responsibility involves applying general rules and prin-

ciples of responsibility to individual cases. Legal responsibility practices and

concepts are concerned not only with imposing penalties and obligations of
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repair in relation to the past, but also and (as was argued in chapter 2) primar-

ily, with establishing norms of behaviour—“responsibilities”—for the future. It

is the failure to fulfil such responsibilities that grounds historic responsibility.

Legal rules and principles distribute responsibilities within society. When, in

Donoghue v. Stevenson,20 the House of Lords held, for the first time, that man-

ufacturers owe a duty of care to consumers despite the lack of a contractual 

relationship between them, it redistributed responsibilities to take care from

consumers to manufacturers. Similarly, an important difference between

intention-based responsibility, negligence-based responsibility and strict

responsibility lies in the way each form of responsibility distributes responsibil-

ity for, and the risk of, harm. 

It is impossible fully to understand, explain and justify the distributional

impacts of legal responsibility concepts and practices without reference to what

we might call the “extrinsic” functions of law. For instance, an explanation of

Donoghue v. Stevenson solely in terms of the interaction between Ms Stevenson

and the manufacturer of the soft drink that allegedly contained the decomposed

remains of a snail, and without reference to the arguments of ethical, social and

economic “policy” (such as deterrence, and the relative ability of manufacturers

and consumers to guard against product-caused injuries) that led the court to

recognise a manufacturer’s duty of care, would be seriously incomplete. The

extrinsic functions of the law are expressed in such policy arguments. The

grounds and bounds of legal responsibility cannot be identified without taking

account of the extrinsic functions of law. 

This is why it was argued in 2.4.2 that Hart was wrong to draw a sharp dis-

tinction between criteria of criminal responsibility (which he identified as con-

cerned with issues of capacity, causation and vicarious responsibility) and the

question of whether what was done was a crime. This distinction underpins that

between the so-called “general” and “special” “parts” of the criminal law,

around which much contemporary theoretical criminal law scholarship is

organised. Not surprisingly, the strongest proponents of the latter distinction

(such as Michael Moore)21 are advocates of agent-focused accounts of criminal

responsibility couched in terms of conduct and mental states. Such accounts are

the criminal law counterpart of Weinrib’s corrective justice approach to respon-

sibility in private law. Just as Weinrib’s analysis seeks to ground responsibility

under the civil law paradigm in corrective justice, without reference to distribu-

tive justice, so advocates of agent-focused accounts of criminal responsibility

seek to ground responsibility under the criminal law paradigm in some concept

of retributive justice, without reference to distributive justice. Corrective justice

tells us that wrongful losses should be corrected, but it does not tell us what

losses are wrongful. Similarly, retributive justice tells us that wrongful conduct

should be punished, but it does not tell us what conduct is wrongful. 
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Theories of responsibility of the sort propounded by Moore and Weinrib

strive for a sort of ethical neutrality between different conceptions of right and

wrong,22 a universally and timelessly valid bedrock for responsibility judg-

ments. In eschewing reference to the full range of functions of legal responsibil-

ity concepts and practices and to their distributional impacts, such theorists

provide only half a theory of legal responsibility. Legal rules that specify what

amounts to criminal conduct, and which establish whether liability is based on

intention, recklessness or negligence, or is strict—rules, in other words, that

define the grounds and bounds of criminal responsibility—cannot be explained

solely in terms of the concepts of conduct and mental states, but must be related

to the full range of extrinsic functions (ethical, social, economic, and so on) of

the criminal law, and to the full range of interests it protects. Such rules are con-

cerned not only with allocating penalties and punishments to individuals 

for past conduct, but also with establishing for the future responsibilities and

prohibitions of general application. It is the breach of such responsibilities and

prohibitions that justifies the imposition of historic criminal responsibility. By

criminalising some types of conduct but not others, the law establishes a partic-

ular pattern of individual entitlements and responsibilities, and a particular pat-

tern of social relationships. Theories that treat historic criminal responsibility

solely as a function of the concepts of human agency and will cannot explain its

grounds or bounds because they eschew reference to most of the extrinsic func-

tions of the criminal law and to its distributional impact.

The impossibility of explaining the grounds and bounds of legal responsibil-

ity without reference to the various functions of law and to ideas of distributive

justice is perhaps most obvious in relation to strict liability. Agent-focused

theories reject responsibility without fault because they have no resources (other

than the concept of factual causation) which could be used to limit its incid-

ence.23 The grounds and bounds of strict legal liability are defined by reference

to ideas such as rights (as in the case of strict tort liability for misappropriation

of property), and to achieving a fair balance between the interests of agents and

victims (as in the case of outcome-based strict liability). The grounds and

bounds of strict liability for harm cannot be identified without reference to the

interests that such liability protects and the way it distributes the risk of harm.

In chapter 3 I argued that responsibility without fault is not a legal peculiarity,

but is found in the moral domain as well. The grounds and bounds of responsi-

bility without fault cannot be explained solely in terms of the concepts of con-

duct and mental states. To this extent, theories of responsibility that are based
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on these concepts alone are incapable of explaining important features of both

moral and legal responsibility.

I would go further and argue that not only moral and legal responsibility, but

also outcome responsibility, cannot be properly understood without recourse to

ideas of distributive justice. As was argued in 6.2, outcome responsibility is not

entirely insensitive either to luck or to fault. Principles of causal responsibility

that underpin outcome responsibility may truncate that responsibility on the

ground of bad luck or absence of fault. It follows that certain outcomes of a per-

son’s conduct may not “belong” to that person even though they were, in a purely

factual sense, caused by the conduct. If such outcomes adversely affect other

people, they will end up belonging to the affected person rather than to the agent.

In this way, outcome responsibility distributes outcomes amongst individuals.

6.4 PROTECTED INTERESTS, PROSCRIBED CONDUCT AND DISTRIBUTIVE JUSTICE

In 6.2 it was argued that a theory of responsibility requires an account of the full

range of interests protected by responsibility concepts and practices, in addition

to an account, in terms of agency and will, of unacceptable conduct.. In 6.3 it

was argued that a theory of responsibility is not complete without reference to

distributive justice. These two points are related. For instance, the principles of

responsibility under the civil law paradigm that specify what interests the law

protects and what types of conduct it proscribes—or in other words, the ele-

ments of “grounds of liability” and “causes of action”—establish a particular

social pattern of distribution of rights and obligations and of “legal responsibil-

ity resources”. Similarly, the catalogue of crimes that make up what was

referred to earlier as the “special part” of the criminal law, establish a social pat-

tern of protected interests and proscribed conduct. Theories of responsibility

based on the concepts of agency and will deliberately ignore protected interests

in an attempt to construct an account of responsibility that is neutral as between

different theories of distributive justice. In fact, of course, agent-focused theor-

ies of responsibility are not, and cannot be, distributionally neutral. For

instance, theories that limit responsibility to intentional or reckless conduct dis-

tribute responsibility differently than do theories that encompass negligence-

based or strict liability. A principle of responsibility for all and only what one

does intentionally is itself a (non-neutral) criterion for the distribution of

responsibility. Agent-focused theories seek distributional neutrality by treating

agents (or, in Weinrib’s case, duets of harmdoers and sufferers) as isolated 

entities without and beyond social context. Because human beings are social

animals, and because responsibility concepts and practices are products of

social interaction, even the most exclusively agent-focused theories of responsi-

bility have distributional implications. Any theory of responsibility that fails 

to address its distributional implications, in terms of protected interests and

proscribed conduct, is radically incomplete.
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6.5 GROUNDS OF LEGAL RESPONSIBILITY

This section contains an extremely broad-brush survey of the main grounds of

legal responsibility, which are identified as breach of promises and undertakings,

interference with rights, uttering of untruths, breach of trust, doing harm, creat-

ing risks of harm, making gains and contemplating crimes. Each of the grounds

of responsibility corresponds to some interest protected by, or to some function

of, legal responsibility concepts and practices. In relation to each ground, there

is discussion of the incidence of strict and fault-based liability, and within the lat-

ter category, of the incidence of intention, recklessness and negligence-based

responsibility. The role of fault in responsibility is the main, and often the only,

issue addressed by agent-focused theories of responsibility. 

A complete exposition of the grounds of legal responsibility would, of course,

fill many volumes. The aim here (and in 6.6) is simply to put some flesh on the

bones of the arguments made in 6.2 to 6.4. The order of discussion of the vari-

ous grounds is of no significance. The various grounds are not mutually exclu-

sive, but overlap and interact in complex ways, which cannot be explored here.

6.5.1 Breach of promises and undertakings

6.5.1.1 Promises, undertakings, misfeasance and nonfeasance

Promises and undertakings are means of projecting one’s will into the future, of

offering assurance that one will behave in a certain way in the future. Breach of

promise or undertaking is a pervasive ground of legal (and moral) responsibil-

ity, and not just under the rubric of contract law. In tort law, for instance, 

liability can be founded on the controversial notion of “assumption (or under-

taking) of responsibility”. Promise and undertaking are important sources of

obligation under the rubric of estoppel; and in the law of agency, holding-out

and ostensible agency rest on the same basic idea of an assurance about future

behaviour. Less obviously, liability for failure to fulfil (prospective) responsibil-

ities that attach to roles (such as professions) and offices (such as that of police

constable) is based on the idea that by assuming the role or office, a person

(implicitly) offers an assurance that they will fulfil the responsibilities that are

attached, by common understanding, to that role or office. 

In the legal literature, promise-based liability24 is often associated with “vol-

untarily assumed” responsibility as opposed to responsibility that is “imposed

by law”.25 In one sense, this association is justified. Such liability typically arises

either because a person has freely made a promise; or has freely engaged in an
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activity, or accepted a role or office, to which (as they know) promise-based

responsibilities attach. On the other hand, it is generally true that legal liability,

whether or not promise-based, can arise only out of freely undertaken activity.

If the law judges conduct not to have been freely engaged in (as it does, for

instance, through defences such as duress and automatism), the conduct will not

attract legal liability. Moreover, there are many legal obligations that arise out

of voluntary conduct but are not promise-based, for instance, the driver’s duty

of care to other road-users. The critical difference between obligations based on

promises and obligations arising out of other types of voluntary conduct is that

in the former case but not in the latter, the fact that the relevant conduct was

done voluntarily in the knowledge that certain obligations attach to it is part of

the reason why the obligation arises.26

It might be thought that the reason why the law enforces promises is in order

to underwrite the production of the trust that is essential to successful social and

economic cooperation and coordination. There is undoubtedly some truth in

this observation.27 However, it is not only promise-based legal liabilities that

underwrite the production of trust. For instance, road safety depends crucially

on our ability to trust each other to comply with rules of the road and to exer-

cise care; but criminal and civil liability for unsafe conduct on the roads is not

promise-based. In my view, the significance of promises as a ground of respon-

sibility lies in the distinction between acts and omissions, misfeasance and non-

feasance. For the sake of individual liberty, in both law and morality there are

certain things that we can be (and are) reasonably expected to do only if we have

promised to do them; and certain things that we are reasonably entitled to trust

others to do only if they have promised to do them.28 Acting safely on the road

is not one of these: it is reasonable to expect and to trust others to do this regard-

less of whether they have promised to do it, and even if they have promised that

they will not do it. The distinction between misfeasance and nonfeasance is not

straightforwardly that between doing and not-doing. Misfeasance often

involves not-doing—such as not keeping a proper lookout while driving.

Rather, nonfeasance is not doing something which a person can reasonably be

expected to do only if they have promised to do it, or if they occupy some office

or role to which an obligation to do that thing reasonably attaches.

This analysis, if correct, explains why the concept of “voluntary undertaking

of responsibility” in the law of negligence has been found problematic. It was

originally introduced in the famous case of Hedley Bryne & Co Ltd v. Heller 

& Partners Ltd29 in 1964 as a way of justifying imposition of tort liability for
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financial loss resulting from reliance on negligent investment advice. Before that

decision, tort liability for bad investment advice could only arise if the advice

was fraudulent. On the other hand, liability for negligent investment advice

could arise if there was a contract for the giving of the advice. The idea behind

the concept of voluntary undertaking of responsibility was that if investment

advice was freely given without any “disclaimer” of responsibility for its accur-

acy, the relationship between the giver of the advice and the person who relied

on it to their detriment could be treated as “equivalent to contract”, even if not

technically contractual. The existence of such a “quasi-contractual” relation-

ship was seen as justifying the imposition of liability that would not be justified

in its absence.

The problem being addressed by this maneouvre was not that of justifying

imposition of liability for nonfeasance—failure to take care in giving investment

advice is, like failure to take care when driving, treated by the law as misfea-

sance. Rather the problem resided in the nature of the harm inflicted—economic

loss as opposed to personal injury or property damage. In the law’s hierarchy of

protected interests, financial interests are seen as deserving less protection than

the interest in security of person and property. The concept of voluntary under-

taking of responsibility was invented to provide a justification for extending lia-

bility for negligent misstatements from personal injury and property damage to

economic loss. In more recent years, however, a view has developed30 that it

may be reasonable to impose liability for negligent financial advice and services

regardless of any promise or undertaking about the quality of the advice or the

services, and even in the face of an express disclaimer by the adviser or service-

provider that any such promise or undertaking was being given. The result is not

that the incidence of tort liability for financial loss is the same as that for per-

sonal injury and property damage, but rather that the concept of promise or

undertaking no longer marks the boundary between liability and no-liability in

tort for financial harm caused by negligent misfeasance. 

6.5.1.2 Breach of promise and culpability

I have argued that the normative function of promises is to generate obligations

to act that would not exist in their absence. By making promises, people can bind

themselves to do things that they would not otherwise be bound to do. This

explains why legal liability for breach of a promise is basically strict. If a person

promises to do X then, barring impediments beyond their control,31 they should

do it; and the risk that it will not be done should rest on them regardless of fault

on their part. Suppose a person promises not “to do X”, but “to make all reas-

onable efforts to do X”. Since the promise is to take reasonable care, liability for

breach of the promise must be negligence-based, not strict. Many contractual
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obligations are of this nature. But in such cases, the promise will typically be eth-

ically superfluous to liability for failure to take care. Even if the promisor would

be under no obligation to embark upon the project of doing X in the absence of

a promise to do so, once the project has commenced, a duty to take care for the

interests of the promisee in the execution of it would normally be recognised,

both in law and morality, even in the absence of a promise to be careful. It does

not follow, however, that the promise to take care is legally irrelevant, a point

addressed in 6.5.1.3.

In the law of contract, there is a continuing debate about whether a person

who deliberately breaks a promise, the breach of which would generate liability

regardless of fault, should be liable to some sanction additional to that which

would be attracted by non-deliberate breach of the promise (namely, compen-

sation for harm resulting from the breach). In terms of accounts of responsibil-

ity based on notions of agency and will, there seems good reason to resolve this

debate affirmatively. Freely given promises should be kept, and breaking a

promise deliberately is more culpable than breaking it faultlessly. The argument

for a negative resolution looks beyond the interests of the promisor and the

promisee to a wider social interest. Contracting is a cornerstone of the operation

of markets. The raison d’être for markets is the efficient allocation of resources.

Sometimes (says the so-called “efficient breach” argument) deliberately break-

ing a contract and paying compensation for harm resulting from the breach is

more efficient than performing the contract. Imposing liability over and above

an obligation to pay compensation for harm caused would (so the argument

goes) discourage such efficient contract-breaking. It is not necessary for present

purposes to assess the technical validity of the efficient breach argument or its

normative acceptability. The point is that at bottom, the debate about the desir-

ability of exemplary damages for deliberate breach of contract revolves around

different views of the function of contract law: is it to give effect to ideas of per-

sonal responsibility, or is it to encourage economically efficient behaviour and

to discourage economically inefficient behaviour? The efficient breach argument

suggests that the answer to this question might depend on the context: the func-

tion of contract law in commercial contexts might be different from its role in

non-commercial contexts.

6.5.1.3 Promises and contracts

What is the relationship between breach of contract, and breach of a promise,

as grounds of legal responsibility? Not all promissory obligations are contrac-

tual (6.5.1.1). Conversely, not all contractual obligations are promissory

(6.5.1.2). While the main normative function of contracts is to generate obliga-

tions to act that would not exist in their absence and to justify the imposition of

liability for nonfeasance, there can also be contractual liability for misfeasance

(i.e. for negligence) in circumstances where the misfeasance would attract lia-

bility even in the absence of a contract. Thus, a negligent breach of contract may
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also be actionable as a tort. This possibility can create technical problems when

rules of contract law (such as those relating to limitation of actions, remoteness

of damage and the defence of contributory negligence), that were developed to

accommodate contract’s prime function of generating obligations to act that

would not exist in the absence of a contract, are applied to cases in which the

real nub of the complaint is misfeasance rather than nonfeasance. This is

because the boundary between the legal categories of contract and tort is not

marked by the distinction between nonfeasance and misfeasance. It follows (or

so it seems to me) that attempts to explain contractual liability purely in terms

of promising are bound to be incomplete. Charles Fried says:

“The promise principle, which . . . I argue is the moral basis of contract law, is that

principle by which persons may impose on themselves obligations where none existed

before”.32

Fried’s view of the legal significance of promising is the same as mine, but we

differ about the relationship between promise and contract. It is no coincidence,

I think, that the index to Fried’s book contains no entries for “negligence” or

“misfeasance”. The moral basis of contractual liability for misfeasance is not

the promise principle.33 Promising is certainly an important ground of legal

responsibility, but it is a mistake to identify liability for breach of contract solely

with responsibility for breach of promise. 

This insight is the core of truth in Patrick Atiyah’s challenge to the view that

promising as such generates legal (or moral) obligations.34 The idea that it does

is expressed in the rule that the basic measure of compensation for breach of

contract is loss of expectation, because the vice of breaking a promise is that it

disappoints the legitimate expectations that the promise generated. Atiyah

argued that damages for pure loss of expectation are problematic,35 and that the

acquisition of some benefit by the promisor (6.5.6), or the suffering of some loss

(other than disappointed expectations) by the promisee (6.5.5) as a result of

breach of promise are much more important grounds of contractual liability

than is commonly recognised. In his view, the basis of contract law is not a

moral principle that promises should be kept, but rather a social practice of

enforcing promises for essentially consequentialist reasons.36 Indeed, he went

further and argued that promising is not an independent source of moral or legal

obligation. 
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Atiyah was clearly correct to argue that the acquisition of benefits and the suf-

fering of harm are important grounds of liability for breach of contract. This is

reflected in the fact that both “restitution” and “reliance” are recognised as

measures of damages for breach of contract. It is also reflected in the fact, for

instance, that contracts for the performance of services contain an “implied

term” that the service-provider will exercise reasonable care in performing the

service. The ground of (contractual) liability for breach of such a term is not

promissory: the duty of care would exist even in the absence of a promise to take

care. Rather it is grounded in the harm principle (6.5.5). The implied term

merely states and reinforces an obligation derived from elsewhere. But (as he

acknowledged later)37 Atiyah went too far when he argued that contract law

never does and never should enforce promises. It is not necessary to reject the

view that promising is an independent ground of responsibility in order to

accept that enforcement of promises, as such, is justified by its consequences.38

The promise principle cannot provide a complete account of contractual liabil-

ity; but an account that ignored it would also be seriously deficient.

Weinrib has two arguments against the adequacy of the promise principle as

an explanation of contract law. First, it is one-sided in that it does not explain

why the law marks the wrongfulness of breaking a promise by requiring dam-

ages to be paid to the promisee. Secondly, it cannot explain why only some

promises are legally enforceable.39 The first inadequacy alerts us to the impor-

tance of the concept of rights in legal responsibility practices (see 6.5.2); and the

second to the importance of paying careful attention to the bounds, as well as

the grounds, of responsibility. But Weinrib’s objections to Fried’s approach do

not deny the importance of promise as a ground of legal responsibility (6.6.1). 

6.5.2 Interference with rights

Promising can be accommodated within an agent-focused account of responsi-

bility by stressing (as Fried does) its significance as an expression of the

promisor’s will at the expense of its meaning for the promisee as a source of

assurance and legitimate expectation about the promisor’s future conduct.40

Indeed, an account of promising can usefully supplement an agent-focused

account of responsibility by explaining how responsibility might attach to inac-

tion as well as to action. By contrast, it is difficult to see what role the concept

of rights can play in accounts of responsibility built solely on ideas of agency

and will. Rights are correlative to obligations, and therefore inexorably direct

our attention away from “the doer” and onto “the sufferer” (to adopt Weinrib’s

terminology). Rights ground responsibility not in individual freedom of will and
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agency but in freedom from the exercise of individual will and agency. In other

words, rights require an account of responsibility in terms of protected interests,

not in terms of proscribed conduct.

Rights play a central role in the law, and no account of the grounds and

bounds of legal responsibility can be complete without reference to them. In

broad terms, there are three types of legal rights: property rights, contractual

rights41 and human rights. These three categories are not mutually exclusive.

For instance, property may be classified as a human right.42 In contemporary

legal understanding, human rights are primarily rights of citizens against gov-

ernments, and so they tend to be embodied in documents of constitutional, as

opposed to statutory, status. Although judge-made (“common”) law has tradi-

tionally offered protection to some of the interests protected by human-rights

regimes (such as freedom of speech), it was not until the advent of the inter-

national human rights movement, after the Second World War, that English

courts came to conceptualise such freedoms as “rights”43 and to see them as hav-

ing special force in relations between citizens and governments. In their legal

manifestation, by contrast, property and contractual rights are essentially 

products of the judicial imagination. 

In Anglian common law, the law of contract is not only concerned with the

creation of contractual rights, but is also the main vehicle for their protection

(via liability for breach of contract). By contrast, whereas property law is chiefly

concerned with the creation and transfer of property rights,44 the main vehicle

for their protection under the civil law paradigm is the law of tort (under rubrics

such as trespass and conversion).45 For present purposes, the most important

characteristic of the legal protection of rights by civil law is strict liability.

Rights are strong interests. They create physical and non-physical spaces, and

crossing the boundary into such spaces typically46 attracts legal liability regard-

less of fault.47 In this respect, the paradigm right is ownership of tangible prop-

erty. Adequate protection of the owner’s rights—maintaining the distinction

between what is yours and what is mine, as it were48—requires liability for

interference with property regardless of fault.49 Weinrib’s rejection of strict tort

liability is descriptively inaccurate and normatively undesirable precisely

because he fails to take account of the role of tort law in protecting property
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rights.50 By contrast, he accepts strict liability for breach of contract because (he

says) the effect of a contract is to give the promisee a right “to determine the

promisor’s action”, and this right is a form of property.51 Weinrib also seems to

accept strict (restitutionary) liability to give up “unjust” gains.52 His explana-

tion for such liability is based on the idea that the defendant’s gain rightly

belongs to the plaintiff. In other words, restitutionary liability protects property

rights. We need not concern ourselves with the descriptive accuracy of this

account of restitutionary liability. Its significance, for present purposes, lies in

its recognition of the importance of the concept of rights in providing a norma-

tive foundation for strict liability.

Criminal law also plays an important role in protecting the institution of

property. However, by contrast with civil liability for interference with property

rights, criminal liability is not strict.53 The notion that seems to bind property

offences together, says Ashworth,54 is “dishonesty”. In tort law, for instance, it

is no defence to liability for taking another’s property that the defendant hon-

estly but mistakenly believed it was legally theirs. By contrast, it is not a crime

for a person to take property that they honestly (although mistakenly) believed

they were legally entitled to.55 The explanation for this difference lies, I believe,

in the fact that the sanctions and stigma that attach to criminal liability are

greater than those attaching to civil liability. The property rights of the owner

are adequately protected by the right to sue the offender in tort on the basis of

strict liability, while the interests of society in the sanctity of property are ade-

quately protected by penalising dishonesty.

Strict liability is a necessary corollary of a system of rights. Accounts of

responsibility that rule out strict liability also rule out the legal protection of

rights. This is a huge descriptive and normative disadvantage; and the counter-

vailing strengths (if any) of such accounts are by no means clear. Responsibility

that cannot accommodate rights is a much diminished affair; and rights without

the protection of strict responsibility would be largely rhetorical.

6.5.3 Uttering untruths

It is not surprising that making false statements can ground legal liability under

both the civil and the criminal law paradigms. However, this ground of liability

cannot be explained non-relationally, by reference only to concepts of agency

and will. This is because typically, making a false statement will attract legal 
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liability only if it provides someone with a reason to behave differently than they

would have done if they had known the truth, and they act on that reason. In the

typical case, it is impossible to explain why making a false statement attracts

legal liability without referring to the conduct of someone other than the person

who made the statement. This is as true in criminal law as in civil law.56

It may be that in this respect, law and morality diverge a little. Perhaps many

people would think intentional (and, possibly, reckless) telling of untruths to be

worthy of blame regardless of its effect on the conduct of others. However, such

a view is not inconsistent with a belief that inducing a person to act to the detri-

ment of themselves or of some third person, by telling a lie, is worthy of greater

disapproval and censure than telling a lie per se. Moreover, legal liability for

false statements can be negligence-based or even strict. The idea, that carelessly

or innocently making a false statement might per se attract blame independently

of any adverse effect on others, is unattractive.

In civil law, there are three main instances of strict liability for making false

statements. One is found in the law of defamation, where it is a corollary of

viewing reputation as a right analogous to property. The other two are found in

the law of contract. A person may withdraw from (“rescind”) a contract which

they were induced to enter by an “innocent misrepresentation” made by the

other contracting party. And, in accordance with general principle, strict liabil-

ity attaches to breach of a binding contractual promise that one’s statement is

true. Normally, however, making a false statement is actionable as such only if

the speaker was negligent (at least) in relation to the truth of the statement.

Leaving defamation aside, the significance, in this context, of the distinctions

between liability for intention/recklessness, liability for negligence, and liability

regardless of fault, lies in the scope of liability. The formula for calculating com-

pensation for innocent misrepresentation is (in principle, anyway) less generous

to the claimant than that for calculating compensation for negligent mis-

statements. The latter is less generous than that for calculating compensation

for “fraud” (i.e. intentional or reckless falsehood) which is, in turn, less 

generous than that for calculating compensation for breach of a promise that a

statement is true. Another way of putting this is to say that that each of these

grounds of liability protects a different interest.

While the law treats making a false statement and breaching a promise that a

statement is true as distinct grounds of liability that attract different sanctions,

it is nevertheless true, as Atiyah points out, that there is a normative analogy

between the two:

“Promises and statements of fact both create expectations, and both are liable to be

relied upon, and to cause loss or disappointment if the speaker lets the other party

down”.57
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On the other hand, (as we have seen) whereas the basic rule is that legal liabil-

ity for breach of promise is strict, liability for making a false statement is only

exceptionally so. Moreover, whereas breach of promise may attract legal liabil-

ity even if the promisee has not acted in reliance upon it but has suffered only

disappointment of the expectations which the promise engendered (6.5.1.3),

making a false statement (as was pointed out earlier in this section) will typically

attract legal liability only if it has induced someone to behave differently than

they would have done if they had known the truth. Atiyah’s comment on these

facts is worth quoting at length:

“Doubtless these rules may be dismissed as technical idiosyncracies, but they probably

reflect real differences. The fact is that an explicit promise, at any rate, does differ

from an ordinary assertion in that the former invites reliance and expectations in a

way which the latter does not. Statements are often made in the course of ordinary dis-

course, and these may in fact be relied upon; but statements do not, as explicit

promises do, plainly invite reliance”.58

The chief interest of these propositions59 lies not in their validity (which is

contestable) but in the fact that Atiyah explains the differences between respon-

sibility for broken promises and responsibility for false statements in terms of

their impact on those to whom they are addressed. This is the right approach.

Breach of promise and telling untruths are different grounds of responsibility,

and the difference between them cannot be fully captured by an analysis based

on the parsimonious conceptual resources of “agency” and “will”.

6.5.4 Breach of trust

In a technical sense, breach of trust is breach of an obligation arising under a

trust. A trust is an arrangement under which an owner of property, the trustee

(T), owes a variety of obligations to the beneficiary (B) in relation to the use of

the property. As it is put, T holds the property on trust for B.60 Certain of the

obligations of the trustee (such as the obligation not to invest the trust fund in

“unauthorised” investments) are strict. Liability for breach of such obligations

arises regardless of fault. Such obligations are promise-based; and this explains

their strictness. Other obligations of the trustee are obligations to take care not

to cause harm to the beneficiary in the management of the trust property.
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Liability for breach of such obligations is analogous to, and in essence indistin-

guishable from, liability for negligence arising independently of a trust relation-

ship between the agent and the victim of the harm.61

A trust relationship in the technical sense is important for present purposes

because it gives rise to a type of obligation that would normally not exist in the

absence of such a relationship. Just as promising is a means of creating obliga-

tions that would not exist in the absence of a promise, so creating a trust is a

means of creating obligations that would not exist in the absence of a trust. The

type of obligation that is distinctive of a trust is what is generically called a

“fiduciary obligation”. A fiduciary obligation is an obligation not to take advan-

tage of one’s position relative to another, or of one’s power over another, to

benefit oneself at the expense of the other. In different terms, to breach a fidu-

ciary obligation is to exploit a conflict between one’s own interests and those of

another. Although a trust relationship in the technical sense is the paradigm

“fiduciary relationship”, fiduciary obligations can exist in the absence of a trust

in the technical sense. For instance, company directors owe fiduciary obligations

to the company’s shareholders even though the directors do not hold the com-

pany’s assets on trust for the shareholders.

The fiduciary’s obligation not to exploit their position for their own benefit is

strict. This fact—an uncomfortable one for agent-focused theories of responsibil-

ity—cannot be brushed off as a legal peculiarity. The proscription against betrayal

of trust is at least as strong in the moral domain as in the legal. If I acquire62 some

benefit that should have gone to someone under my protection, I should hand it

over to my ward regardless of whether its acquisition was in any way my fault.

This might be explained in conduct-based terms. Assuming that I knowingly and

willingly accepted the role of protector, once I become aware that I have received

a benefit that should have gone to my ward, I should hand it over. However, this

explanation focuses on the wrong event, namely assumption of the role of fidu-

ciary rather than the acquisition of the benefit. There are, I think, two ways of

explaining and justifying the strictness of the fiduciary obligation. Neither refers

to the conduct of the fiduciary, but each builds on a recurring theme of this book.

The first illustrates the importance of including sanctions in any account of

responsibility (2.2, 3.2.4, 3.5.4). Sanctions vary in the degree of stigma attaching to

them. For instance, imprisonment carries more stigma than a monetary fine, and

both carry more stigma than an order to pay compensation. Remedies carry less

stigma than punishments. Arguably, the remedy that carries least stigma is the

restitutionary obligation to pay over what (in a colloquial rather than a technically

legal sense) “rightly belongs” to other—which, in the contemporary jargon is
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referred to in terms of “unjust enrichment”. As a general principle, the less 

stigmatic the sanction, the lesser the degree of culpability required to justify its

imposition. For instance, it seems very difficult to justify imprisoning a person in

the absence of fault, but much easier to justify ordering a person to hand over what

rightly belongs to another even in the absence of fault in its acquisition. 

The second justificatory explanation for the strictness of the fiduciary obliga-

tion points to its source in the relationship of protection on which it is based.

Looked at solely in terms of agency and will, responsibility without fault is very

difficult to justify. The major insight provided by the distinction between the

criminal law and the civil law paradigms of responsibility is that responsibility

practices which seem difficult to explain or justify when viewed exclusively from

the agent’s perspective, take on a very different complexion when viewed rela-

tionally. However unfair it may seem from the fiduciary’s point of view that the

prohibition on benefiting from their position should carry strict liability, when

viewed in terms of the nature of the relationship between protector and protected,

and from the latter’s point of view, the strictness of the protector’s obligation is

much easier to explain. The agent-focused perspective on responsibility is one-

eyed. It views responsibility judgments in purely retributive terms. But responsi-

bility is about correction and distribution as well as retribution. For instance, the

obligation to compensate for negligent harm may be correctively just, even if not

retributively just; and the obligation to hand over what rightly belongs to another

may be distributively just, even if it is neither correctively nor retributively just.

Retributive and corrective justice are not co-extensive with the universe of justice.

The strict restitutionary obligation of the fiduciary is best explained relationally

as a protection for the beneficiary of the fiduciary relationship, and distribution-

ally as a paying-over of what rightly belongs to another. 

It does not follow, of course, that the fiduciary’s strict restitutionary obliga-

tion is relationally and distributionally just. It might be argued, for instance,

that a fiduciary obligation of reasonable care would strike a better balance

between the interests of the fiduciary and the beneficiary. A strict agency theo-

rist might say that the fiduciary’s obligation should only be to refrain from

deliberate or reckless exploitation of their position. My point is that such an

argument would not deserve to be taken seriously unless the theorist also took

account of the interests of the beneficiary and argued that restricting the prohi-

bition to deliberate or reckless exploitation would strike the fairest balance

between the interests of the fiduciary and the beneficiary. If this were the argu-

ment one could, of course, reject it on corrective or distributional grounds. But

at least it is an argument of the right form.

6.5.5 Doing harm

Breach of a promise may attract legal responsibility even if the promisee suffers

no harm as a result (other than disappointment of the expectation generated by
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the promise). More generally, interference with rights may attract legal respon-

sibility even if the right-holder suffers no harm as a result (other than the inter-

ference itself).63 In such cases, the significance of harm is remedial: an obligation

(of repair) to pay monetary compensation for breach of a promise or for inter-

ference with a right will arise only if the breach or interference causes harm. But

causing harm may, as such, attract an obligation to pay compensation even if

the harm-causing conduct was neither breach of a promise nor interference with

a right. 

The commonest basis of legal liability for causing harm, as such, is negli-

gence. This reflects the judgment that a prima facie principle of liability only for

intentional harm-causing would strike the balance between our interest as

agents in freedom of action, and our interest as victims in security, too heavily

in favour of the former. Conversely, a prima facie principle of strict liability for

causing harm would strike the balance too far in the other direction. This dis-

tributional perspective explains why liability in the so-called “economic

torts”—conspiracy, intimidation, causing loss by unlawful means—is generally

based on intention or recklessness. The main function of such torts is to protect

the freedom to engage in competitive activity. Liability for negligence would

destroy competition. So, too, would general liability for intentional harm-

causing; and so liability for causing competitive harm is hedged about by further

restrictions.64

This pattern of responsibility is incomprehensible from an agency-focused

perspective. Viewed from this angle, the dominance of negligence as the stand-

ard of responsibility for harm-causing is deeply suspect; but it can easily be

explained relationally. The agent-focused perspective simply does not see the

competition-based explanation of the role of intention in the economic torts

because that explanation depends on viewing the agent’s conduct in relationship

to that of competitors and, more widely, as part of a network of social inter-

actions in markets.

In circumstances where negligent harm-causing can attract liability, causing

harm intentionally can too (a fortiori). Since causing harm intentionally is more

culpable than causing the same harm negligently, intentional harm-causing may

attract more severe sanctions than negligence. Tort liability for negligent mis-

statement on the one hand and fraudulent misstatement on the other, provide

an illustration. This law’s judgment that intentional harm-causing is more cul-

pable than negligent harm-causing is certainly consistent with agent-focused

accounts of responsibility. However, only an account of responsibility that

takes account of sanctions (2.2) as well as conduct can capture the subtlety of

the legal position here.
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Strict civil liability (in the sense of liability regardless of fault) for causing

harm as such is exceptional. Agency theorists are certainly right in saying that

such liability cannot be satisfactorily explained or justified purely in terms of

agency and will. Instead, recourse must be had to ideas about the fair social dis-

tribution of risks and costs of harm. A conclusion that might be drawn from this

observation is that strict liability is not a form of “responsibility” at all—or, in

other words, that strict liability is not resposibility-based. Unfortunately, this

conclusion proves far too much. For instance, it would mean that strict liability

for breach of promise was not a form of responsibility either. Similarly strict lia-

bility for interference with rights. For those theorists for whom only liability

based on intention, recklessness and knowledge is consistent with human free

will, it would also mean that negligence liability was not a form of responsibil-

ity. Restricting the term “responsibility” in such ways seems neither descrip-

tively accurate, nor normatively attractive.

Doing harm is a ground of responsibility under the criminal law paradigm as

well as under the civil law paradigm. The typical crime involves conduct and

consequential harm. Whereas the typical standard of civil liability for harm is

negligence, the paradigm (and least controversial) basis of criminal responsibil-

ity for harm is mens rea (intention and recklessness). As in the case of criminal

liability for interference with property rights (6.5.2), this reflects the fact that

criminal liability carries a greater stigma than civil liability, and that the prime

function of responsibility practices under the criminal law paradigm is not the

protection of the victim’s interests (for instance, by providing compensation for

harm suffered) but to protect society’s interest in order and security. On the

other hand, negligence-based and strict criminal liability for harm is far more

common than the theoretical criminal law literature (in particular) might sug-

gest. Because the criminal law paradigm focuses on agents much more than the

civil law paradigm, an explanation of such liability in terms of balancing the

interests of offenders and victims is unlikely to be convincing.

Ashworth suggests that negligence-based criminal liability may be justified

where: (i) the harm is great; (ii) the risk is obvious; and (iii) the defendant had

the capacity to take the required precautions. In other words, criminal liability

would be acceptable where the agent had breached a personal (as opposed to an

interpersonal) standard65 in relation to “well-known risks of harm”.66 This

agent-focused approach seeks to establish that negligent harm-causing can be

sufficiently culpable to deserve criminalisation. A different (relational)

approach would seek to justify negligence-based criminal liability by arguing

that such liability would strike a fair balance between our interest as agents in

freedom of action, and society’s interest in peace, order, security and so on. Such

an approach figures more prominently in discussions of strict criminal liability.

For instance, Ashworth discusses an argument in favour of strict liability that is
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based on the view that “one of the primary aims of the criminal law is the pro-

tection of fundamental social interests”.67 The language of “fundamental social

interests” perhaps suggests an analogy between strict criminal liability and strict

liability for interference with rights. However, Ashworth interprets the argu-

ment as being concerned with deterrence and the minimisation of harm. On this

reading, the contention is that strict liability is desirable because it is more effec-

tive than negligence liability in minimising harm: it encourages people not only

to take care to avoid harm, but also to search for new ways of avoiding harm

that is unavoidable given current knowledge, and to abandon the harm-causing

activity if such cannot be found.68

Understood in this way, the argument for strict criminal liability is essentially

the same as that for negligence-based criminal liability. Both are based on devel-

oping a scale for measuring the seriousness of offences from a social point of

view, and on relating the standard of responsibility to the seriousness of the

offence—strict liability (regardless of fault) for the most serious, and negligence

for offences considered not serious enough to justify strict liability, but too seri-

ous to be tied to intention. In the last sentence, the emphasised words are criti-

cal. From the individual’s point of view, offences involving the infliction of

death and serious personal injury must come very near the top of any scale of

seriousness; and yet this is a context in which the basic standard of criminal

responsibility is intention. By contrast, negligence liability is a feature of harm-

causing road traffic offences, and there are very many strict liability offences

that do not involve the infliction of serious personal injury. This suggests that

social criteria for judging the seriousness of offences may be different from indi-

vidualistic criteria of offence seriousness. 

This suggestion is reinforced when we consider another strand in Ashworth’s

discussion of strict liability. His view is that in general, it may be easier to jus-

tify imposing strict criminal liability on corporations than on individuals:

“Some corporations operate in spheres of such potential social danger, and wield such

power (in terms of economic resources and influence), that there is no social unfair-

ness in holding them to higher standards than individuals when it comes to criminal

liability . . . the same cannot be said of individuals, save in exceptional categories such

as road traffic offences, where maximum safety is a central issue. Thus the conflict

between social welfare and fairness to defendants should be resolved differently

according to whether the defendant is a private individual or a large corporation”.69

The assumption underlying this passage is that an offence may be much more

serious from a social point of view than in terms of its impact on any individual.

Murder, inflicting grievous bodily harm, and such like, are extremely serious

offences from the individual’s point of view because of the serious harm they
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inflict on the individual. Road traffic offences are extremely serious from soci-

ety’s point of view because although the harm inflicted on the individual victim

by the typical road traffic offence is much less that inflicted by murder and seri-

ous offences of personal violence, the aggregate impact of road traffic offences

on social life is arguably much greater than the aggregate impact of murders and

offences of serious violence.70 Similarly, large corporations that engage in dan-

gerous activities have much greater aggregate harm-causing potential than the

typical murderer. Whereas negligence-based and strict liability under the civil

law paradigm can be understood in terms of a balance between our interest as

agents in freedom of action and our interest as individuals in freedom from

harm, under the criminal law paradigm what balances our interest in freedom

of action is society’s interest in freedom from harm.

This discussion illustrates a general weakness of agent-focused accounts of

responsibility in explaining harm-causing as a ground of responsibility (6.3). In

short, they lack an account of what is meant by “harm”. They do not distinguish

between different types of harm, and they take no account of harm seriousness.

As a result, they cannot explain the richness and complexity of the concepts and

practices of legal responsibility for harm-causing. The concepts of “harm”,

“types of harm” and “harm seriousness” are not legal peculiarities, but play a

part in responsibility discourse in the moral domain as well. However, because

of the functions of law and of its institutional geography and resources, the

meanings of these concepts and their implications for responsibility have been

worked out in detail in the law. Non-legal analysts of responsibility would do

well to pay careful attention to the law in this regard.

6.5.6 Creating risks of harm

Under the civil law paradigm, liability in relation to harm is typically for doing

harm, not for creating risks of harm. It is true that a “quia timet” injunction may

be awarded in a tort action for nuisance before any harm has been done, pro-

vided harm is immanently likely; but such awards are comparatively rare. More

commonly, injunctions restrain the continuance of harm-causing conduct. On

one view,71 tort liability for defamation is for creating a risk of harm to reputa-

tion—a defamatory statement is defined in terms of its likely effect on the mind

of the ordinary person, and the claimant does not have to prove harm to repu-

tation. However, the latter rule can be seen as going to proof of harm, not to its

existence. An order for specific performance of a contract may address a risk

that the contract will not be performed and that harm will be inflicted as a

result; but such an order will not issue until the date for performance has passed.

Under the doctrine of anticipatory breach, damages may be recovered, before
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the date for performance has arrived, in a case where the other contracting party

has declared that it will not perform when the time comes; but the theory here

is that the breaching party’s declaration turns a risk of nonperformance into a

certainty. 

It is also true that from one perspective, the balance-of-probabilities burden

of proof in civil law defines causation in terms of a more-than-50-per-cent

increase in the risk of harm. However, the effect of this rule is to treat the cre-

ation of such a risk of harm as causing the harm. More importantly (as we saw

in 4.3.2), there are situations in which damages for harm are calculated by ref-

erence to the percentage increase in risk of the harm generated by the defend-

ant’s conduct. But such rules do not come into play until it has been proved that

the defendant caused some harm to the plaintiff.

Under the civil law paradigm, then, liability for creating a risk of harm is

exceptional. This reflects the focus in that paradigm on repair as opposed to pre-

vention. By contrast, there are many criminal offences that penalise precisely the

creation of risks of harm, reflecting the greater importance of prevention as a

goal of the criminal law relative to civil law. Road traffic offences such as

exceeding the speed limit and drunk driving are obvious examples of such

offences. The importance of risk creation as a ground of criminal liability may

be related to the presumption of innocence. This generally rules out the imposi-

tion of anticipatory sanctions such as injunctions and preventive detention. It

would make an offence of causing harm by speeding (for instance) more or less

useless as a preventive measure.

Risk creation offences are conduct crimes as opposed to result crimes. Can all

conduct crimes be understood in terms of risk creation? This is certainly one

way of rationalising the inchoate offences of conspiracy, attempt and incite-

ment,72 at least in cases where the substantive offence in question is a result

crime or a conduct crime that can itself be understood as directed against risk-

creation. Some offences of ulterior intent73 and some possession offences74 also

seem susceptible of such treatment.75 But it may be that certain conduct crimes

are best understood not in terms of regulating risks of harm, but of proscribing

conduct as such regardless of its harmful properties.76 Possible examples are the

controversial non-statutory crimes of conspiracy to corrupt public morals and

conspiracy to outrage public decency.77

Conduct crimes are discussed further in 6.5.8.
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6.5.7 Making gains 

Where a gain made by A corresponds to a loss suffered by B, and the making of

that gain can be traced to conduct of A, any liability resting on A to return the

gain and repair B’s loss can be explained in terms of responsibility for doing

harm. By contrast, where A’s gain and B’s corresponding loss cannot be traced

to any conduct of A (as where A is the passive beneficiary of a mistaken pay-

ment), any liability resting on A to return the gain and repair the loss needs to

be explained in terms of the giving and receipt of the gain. A common account

of such liability is based on the concepts of agency and will: A should return the

benefit because B did not intend A to have it. If B had not been mistaken, A

would not have received the benefit. However, this is not an “agent-focused

account” of the liability in the sense in which that terms has been used in this

book. In such accounts the “agent” is the person on whom the responsibility

rests, not the person to whom it is owed. Understanding “agent” in that sense,

no agent-focused account of responsibility could explain the liability. Rather we

must look to ideas of distributive justice: if a person receives a benefit that they

would not have received if the giver had known their identity (for instance),78

the benefit “rightly belongs” to the giver, not the receiver; and the receiver

should give it back. This, anyway, is the prima facie legal position. Of course,

the issue arises in the moral domain as well; and there, some might want to

argue for a different disposition. But no such argument could be couched in

terms of the conduct and will of the responsible person.

It is relevant to the standard of liability for (passive) receipt of another’s prop-

erty whether the property was or was not the subject of a trust. Normally, a

recipient of trust property will be liable to the beneficiary only if the recipient

knew or, at least, ought to have known, of the existence of the trust. By contrast,

the recipient’s liability to the (“legal”) owner of the property (i.e. the trustee

where the property is held under a trust) is basically strict. This reflects a differ-

ence of function between “property rights” and the rights of a beneficiary under

a trust. Although the latter are, in some respects, analogous to property rights,

and are sometimes called “equitable property rights”, their main function is to

enforce standards of honesty and probity in the management of property; and

so fault seems the appropriate standard of liability. By contrast, the basic func-

tion of (legal) property rights is the exclusive allocation of resources. Strict lia-

bility is necessary for the achievement of this function. 

Where A makes a gain “at B’s expense”, but B suffers no corresponding loss,

A’s liability to B depends on whether A committed some “legal wrong” against

B, such as a tort or a breach of trust. This is a complex and confused area of law

about which more is said in 6.6.7.
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The discussion so far in this section has concerned responsibility for gain-

making under the civil law paradigm of responsibility. Gain-making is also a

ground of criminal responsibility under offences such as theft. Criminal gains

typically correspond to harm inflicted by the criminal. But under section 5(4) of

the Theft Act 1968 (UK), the passive recipient of a mistaken payment may be

guilty of theft of the payment.

6.5.8 Contemplating crimes

In 6.5.6 it was suggested that criminal responsibility for the inchoate offences of

conspiracy, attempt and incitement, along with responsibility for possession

offences and offences of ulterior intent might, in some instances at least, be

understood as grounded in risk creation. However, there is another way of

viewing such crimes which emphasises the conduct and mental state of the agent

at the expense of the riskiness of what the agent has done.79 From this perspec-

tive, offences in these categories specify circumstances in which contemplating

a crime is itself a crime.80 This approach might be thought preferable simply

because it can explain some cases of criminal liability that cannot (easily) be

explained in terms of risk creation. However, Ashworth considers it to be

preferable in principle as well. His view is that because of the role of circum-

stantial luck in our lives, the focus of principles of criminal responsibility should

be on conduct and mental states, not on consequences.81 In some cases at least

(he says), contemplating a crime can be as culpable as committing it. As Horder

puts it in relation to crimes of ulterior intent: “conduct can sometimes be wrong

irrespective of whether one can identify a harm done or (objectively) risked, just

in virtue of the intention with which one engages in that conduct”.82 Viewed in

this way, the category of “offences of crime-contemplation” makes a major

inroad on the principle that harm prevention is the basic justification of the

criminal law, and a much larger inroad than is made by conduct offences—not

involving the infliction of harm—that do not fall into this category (sometimes

called “substantive” offences).83
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6.6 THE BOUNDS OF LEGAL RESPONSIBILITY

Agent-focused accounts of responsibility tend to concentrate on the grounds of

responsibility. They give little, if any, explicit attention to the question of

whether its grounds and its bounds coincide. For instance, one of the results 

of distinguishing between the general and special parts of the criminal law is

that many issues about the bounds (and grounds) of criminal liability are

expelled from the responsibility-oriented general part. Rules that define the lim-

its of legal responsibility are divided between elements of prima facie liability

and answers (3.5.3). As in the case of grounds, this is not the place for a detailed

investigation of the bounds of legal responsibility. The aim of this section is to

explore some concepts and techniques used to mark the bounds of legal liabil-

ity, and in the process to provide more illustrations of the inadequacies of agent-

focused accounts of responsibility.

6.6.1 For breach of promises and undertakings

As we saw in 6.5.1.3, Weinrib objects to Fried’s promise-based account of con-

tractual liability on the ground that it cannot explain why only some promises

are legally enforceable. In the law of contract, three markers of the boundaries

of the legal enforceability of promises are the doctrine of consideration, require-

ments of writing, and the notion of “intention to create legal relations”. The

basic idea behind the doctrine of consideration is that the law should not enforce

gratuitous promises, but only promises for which something has been given in

return—“bargained-for promises”, as they are sometimes called. There are

important exceptions to this principle in the doctrine of “estoppel”.84 These

exceptions perform two main functions: first, they facilitate mutually advanta-

geous variation of contracts to meet changed circumstances; and secondly, they

recognise reasonable reliance on a promise or undertaking as a basis of enforce-

ability.85 Requirements of writing serve as a sign that promises were seriously

made and undertakings seriously given; and as a protection against fraud and

the exploitation of a weaker contracting party by a stronger. The requirement

of “intention to create legal relations” serves primarily to exclude promise-

based social and domestic arrangements from the legal domain.

It may well be that the scope of the legal obligation to fulfil promises is nar-

rower than the obligation of promise-keeping recognised in the moral domain.

For instance, there is evidence that business people sometimes knowingly make

commercial arrangements that they treat as binding even though they would
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probably not be legally enforceable.86 It is probably also the case that gratuitous

promises are more likely to be considered binding outside the law than within

it; and this must certainly be true of social and domestic promises. In the

abstract, this divergence can be explained and justified by arguments about the

desirability of placing limits on the deployment of state power to regulate civil

society by forcing people to keep their promises and by imposing obligations of

repair on them if they do not.87 Even so, it seems wrong to think that none of

the above limits on the deployment of legal sanctions to enforce promise-

keeping have moral analogues. For instance, reciprocity and exchange are

lynchpins of market activity; and markets can flourish without being regulated

by a law of contract created and enforced by organs of the state.88 “Commercial

morality” and the trust that it generates is at least as important as law in the con-

struction of effective markets. This suggests that in recognising the force of rec-

iprocity and exchange as marking a boundary of responsibility, the law is

reinforcing non-legal norms rather than departing from them—in relation to

commercial contracts, at least.

As for defences to legal liability for breach of promise, frustration allocates the

risk that it may not be possible to perform a promise for reasons outside the

promisor’s control, that is, the risk of circumstantial bad luck. This defence

injects only limited sensitivity to luck into contract law because it applies only

where a promise has become physically impossible of performance or, at least,

extremely onerous.89 The defence of illegality seeks to prevent contracts being

used as vehicles for criminal (i.e. “illegal”) or anti-social (as it is sometimes put

“immoral”) activities. Neither of these defences can be explained in agent-

relative terms. The defences that do admit of analysis in such terms are duress,

undue influence and mistake. The legal and moral principle that promises should

be kept only applies to promises freely given. The presence of these factors dero-

gates from the freedom of any promise they elicit. To this extent, an agent-

relative account of promise-based responsibility can account for its bounds. But

there is no reason to think that the defence-based bounds of liability for breach

of contract that cannot be so explained do not have moral analogues. For

instance, it was argued in 3.2.1.1 that because of the ubiquity of circumstantial

luck, morality does, and must, exhibit limited, but only limited, sensitivity to it.

6.6.2 For interference with rights

At the level of prima facie liability, the bounds of responsibility for interference

with rights are set by the classification of particular interests as rights, and by the
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scope of such rights. For instance, in Anglian common law, personal liberty is

classified as a right (in the Hohfeldian sense of a liberty right or protected free-

dom, as opposed to a claim right), but personal health and safety is not.90 So far

as liberty is concerned, the scope of the right not to be imprisoned is different

from the scope of the right not to be arrested. This is an important point that

deserves elaboration.91 In 6.5.2 it was pointed out that strict liability is typical of

the legal protection of rights. It is not the case, however, that fault is totally

irrelevant to liability for interference with rights. Whereas imprisonment is

unlawful if it is unauthorised by law, an arrest may be lawful, even though unau-

thorised by law, if the arrester was a police officer and had reasonable grounds

to believe (and did believe) that a ground of lawful arrest existed. In other words,

the right not to be arrested is narrower in scope than the right not to be impris-

oned. This example illustrates the point that recognising interests as rights, and

defining the scope of rights, involves the balancing of interests—in other words,

it involves judgments of distributive justice. The limited scope of the right not to

be arrested, as compared with the right not to be imprisoned, reflects the fact that

arrest is a less serious interference with liberty than imprisonment, and a bal-

ancing of the interest in personal liberty against the value of summary arrest for

the protection of society’s interest in the prevention and detection of crime.

In cases where liability for wrongful arrest is fault-based, what is the signific-

ance of the classification of personal liberty as a right? How does the interest in

personal liberty (which is classified as a right) differ from the interest in personal

health and safety (which is not classified as a right, and liability for which is typ-

ically fault-based)? The answer lies in the distinction between conditions of

prima facie liability and answers. Whereas fault is typically a condition of prima

facie liability for personal injury, absence of fault (in the form of a reasonable

belief that a lawful ground of arrest existed) provides a justification for arrest in

certain cases. This difference has important practical ramifications for onus of

proof. But it also has ideological importance: it creates a presumption in favour

of liberty that does not exist in relation to personal health and safety.92 Other

justifications for interference with rights include consent and lawful authority.

The distinction between elements of prima facie liability and answers is not

merely a legal technicality, but reflects an important normative distinction

between interests.93 It is a feature of our responsibility practices that agency-

focused accounts cannot explain.
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6.6.3 For uttering untruths

As was noted in 6.5.1.3 and 6.5.5, breach of promise can generate expectation-

based liability even if the promisee suffered no harm as a result of relying on the

promise. By contrast, even though a false statement might raise expectations, it

will attract responsibility only if harm was suffered as a result of someone’s94

reliance on it (6.5.3). The making of a promise is a “stronger” ground of legal

responsibility in the sense that it can give rise to liability for the mere disap-

pointment of expectations. The bounds of liability for promising (including

promising that a statement is true) are set more widely than those of liability for

uttering untruths.

In cases where liability for false statements can be strict or negligence-based,

responsibility will arise only if reliance on the statement was reasonable. At

least, this is the rule where the harm suffered in reliance on the statement is

purely financial. If a person suffered personal injury (for instance) as a result of

relying on a false statement, recovery would probably not be dependent on their

reliance being reasonable, although if it was not, the claimant might be met with

a successful defence of contributory negligence. There are two important dif-

ferences to be noted here. First, it is for the claimant to prove that reliance was

reasonable, but for the defendant to prove that the claimant was contributorily

negligent. Secondly, unreasonableness of reliance negatives liability, whereas

contributory negligence justifies apportionment of damages, i.e. division of

responsibility between the two parties. These differences cannot be explained in

conduct-based terms, but only in terms of protected interests—the interest in

bodily health and safety (for instance) receives greater legal protection than

purely financial interests. 

In cases where the maker of the statement intended it to be relied upon, and

knew it was false or was reckless as to its truth (i.e. where the statement was

fraudulent), liability can arise regardless of whether reliance was reasonable.

This rule, of course, reflects the greater culpability of the speaker in such cases.

6.6.4 For breach of trust

In law, trust is a very “strong” ground of responsibility, drawing, as it does, both

on ideas of property and of undertaking. As a result, it has few bounds. There

are three basic principles at work here. The first is that in the document that

establishes the trust, the parties to the trust—i.e., the “settlor”95 and the
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trustee—may agree that the trustee will have power to do things that would, in

the absence of agreement, amount to breaches of trust.96 The trust instrument

may also contain what is called an “exclusion” or “exemption” clause, relieving

the trustee of liability for breach of trust under specified circumstances.

Exclusion clauses are discussed in a little more detail in 6.6.5.5.

The second principle at work here is that a trustee may avoid liability for

breach of trust if the beneficiary has freely consented to, or acquiesced in, the

breach. However, because of the fiduciary nature of the relationship between

the trustee and the beneficiary, conduct of the beneficiary will be effective to

relieve the trustee of liability only if the beneficiary was of full and sound mind

at the relevant time, and had full knowledge of all relevant facts and of the legal

effect of the consent or acquiescence; and if the consent or acquiescence was

entirely freely given.97

Thirdly, a trustee may apply to a court in advance to sanction conduct that

might otherwise amount to a breach of trust. The court also has a discretionary

power to relieve a trustee of liability after the event if the trustee acted honestly

and reasonably, and ought fairly to be excused from the strict liability that

attaches primarily to unauthorised investment of trust property. In England,

this excusing power dates from the late nineteenth century, when it was appar-

ently thought to be needed to maintain an adequate supply of suitable trustees.98

Because the basic liability from which the provision provides relief is strict, there

is a danger that the court will take inadequate account of the interests of bene-

ficiaries. From the beneficiary’s point of view, unless they have consented to or

acquiesced in the breach (in which case the excusing power will not be needed),

it is hard to see why they should be deprived of compensation simply because

the trustee has acted reasonably. How can the fact that an agent took reason-

able care provide an answer to a strict liability claim? Isn’t the effect to create a

fault-based liability with the burden of proof reversed? Courts have struggled to

prevent this becoming the reality by stressing the discretionary nature of the

excusing power.99

6.6.5 For doing harm

6.6.5.1 Types of harm

Fundamental to legal liability for doing harm are distinctions between different

types of harm. It is a serious over-simplification to say that doing harm attracts

legal responsibility, because the incidence of responsibility for harm depends

importantly on the type of harm inflicted. The main types of harm are bodily
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injury and illness, mental injury and illness, emotional upset (such as anxiety,

grief, disappointment, and so on), injury to reputation, physical damage to tan-

gible property, and financial harm. There are many nuances in the law’s treat-

ment of these various types of harm, and the discussion that follows will

necessarily be somewhat crude. The law distinguishes between types of harm by

recognising a sort of hierarchy of protected interests. At the top is the interest in

bodily health and safety. In criminal law, for instance, it is offences involving the

infliction of death and bodily harm that are considered the most “serious” and,

as a result, attract the most severe sanctions. To the extent that tort law is con-

sidered to have a prime function, it is to protect the interest in bodily health and

safety. In criminal law, offences of damaging tangible property are considered

very much less serious than violence to the person. In tort law, by contrast, 

personal injury and property damage are traditionally bracketed together, and

liability for these two types of harm—fault-based liability, anyway—is more 

or less similar in scope.100 This difference between criminal and civil liability

probably reflects the different basic functions of criminal and civil law, namely

punishment and repair, respectively.

From one point of view, the bracketing of personal injury and property dam-

age is surprising. However greatly people value their possessions, they typically

value their health and safety more. Indeed, tangible property is often viewed as

having no more than financial value; and in the law’s hierarchy of interests,

purely financial interests rank lower than the interest in bodily health and

safety.101 This ranking is reflected in the fact that promising and undertaking to

act for another’s benefit is more likely to generate legal liability to repair purely

financial harm resulting from failure to do so than is merely doing harm. In

other words, the law of contract and the law of trusts are more important

sources of legal liability to repair purely financial harm than the law of tort.

The law’s approach to mental harm reflects a common idea that injury to

and illness of the mind is in some sense less “real”, or at least less serious, than

injury to or illness of the body. Here is not the place to seek explanations for

this view. The point to note is that as medical and social knowledge and under-

standing about mental illness have increased over the past century or so, the

willingness of the law to compensate for mental harm has increased.102

Nevertheless, a distinction is drawn between what are loosely called “clinically

recognised mental illnesses” on the one hand, and emotional upset of various

sorts on the other. In tort law, the significance of this distinction is that with

certain qualifications, compensation can be recovered for mere emotional

upset only if it is an accompaniment of some other compensatable harm (such
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as personal injury).103 By contrast, recognised mental illness may be compen-

satable even if it is the only harm inflicted on the claimant by the tortious con-

duct. One qualification is that the tort of assault (as opposed to battery)

consists in making a person afraid for their safety. Another arises from

the statutory civil liability for “harassment” under the Protection from

Harassment Act 1997 (UK).104 A third qualification is that because the

claimant in a defamation action does not have to prove damage to reputation,

the tort can be seen as concerned more with the claimant’s feelings than their

reputation. In contract law, although mere disappointment of expectations

may attract liability, normally such expectations are understood in financial

terms. Breach of contract does not normally generate an obligation to repair

emotional disappointment caused by the breach. Only if the point of the term

that was breached was to provide pleasure (as in the case of a package holi-

day)105 or to prevent emotional upset (as where a wife employed a solicitor to

obtain an order to prevent her husband harassing her)106 can compensation for

emotional upset be awarded.107

In the criminal law, clinically recognised psychiatric illnesses count as “bod-

ily harm” for the purposes of the Offences Against the Person Act 1861,108 and

harassment is a crime under the Protection from Harassment Act 1997. But the

criminal law goes somewhat further than civil law in protecting against emo-

tional upset short of clinical illness. There are various criminal offences the con-

duct element of which involves causing fear.109 There are also crimes that

protect people against being offended.110 The explanation for the wider scope

of the criminal law may reside in a feeling that there are certain harms that we

should attempt to prevent even though we would not compensate people who

suffered them.

The ideas that some harms are more serious than others, that causing certain

harms deserves more severe punishment than causing certain others, and that

some harms are more deserving of repair than others, cannot be explained in

purely agent-relative terms. No theory of responsibility for doing harm—

whether legal or moral responsibility—is complete without a definition of

“harm” and, without addressing the question of whether distinctions should be

drawn between different types of harm. At a very general level, the hierarchy of

interests and harms found in the law resonates with judgments commonly made
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in non-legal contexts. Here, as elsewhere, there is a complex symbiotic rela-

tionship between legal and extra-legal values.111

Consider harm to reputation, for instance. Traditionally, the interest in rep-

utation has been given very high value in the law. Thus, in order to recover tort

damages for bodily injury, the claimant must prove that the injury resulted from

the tort, as well as its nature and extent. By contrast, the law presumes that

defamatory statements112 cause damage to reputation, and does not require the

claimant to prove either the existence or the extent of such damage. A defama-

tion claimant who seeks an award of damages for financial loss (“special dam-

age”) must prove that they have suffered, or are likely to suffer, financial loss as

a result of the defamation; but damages for injury to reputation as such (“non-

pecuniary” harm) may also be awarded. In the early 1990s, juries in a number of

high-profile English cases awarded amounts of damages for (non-pecuniary)

harm to reputation that were very much greater than the maximum amounts

awarded (by judges) for non-pecuniary loss (pain and suffering and loss of

amenities) in the most serious personal injury cases. It does not follow from this

that the juries in question considered the mental anguish of the celebrity

defamation claimant to be more serious and worthy of compensation than that

of a person seriously and permanently disabled in a road accident (for instance).

At the time, juries in defamation actions were given no information about

awards for non-pecuniary harm in other defamation cases, let alone in personal

injury cases. In response to these cases and the widespread public criticism they

attracted, appeal courts said that in future, juries in defamation cases were to be

told that damages for injury to reputation as such should be “moderate”; and

that in assessing such damages, the jury should take account of the levels of

awards for non-pecuniary harm in personal injury cases.

6.6.5.2 Duty of care

One of the most important legal techniques for distinguishing between different

types of harm is the concept of duty of care in the tort of negligence. Liability

under the rubric of the tort of negligence is based on a very general principle that

people ought to take reasonable care for the interests of others.113 However, the

scope of liability for failure to take care varies according to the type of harm

resulting from the negligence. This reflects the idea that the degree of constraint

on freedom of action imposed by the requirement of care should be proportional

to the importance of the interest being protected. The concept of duty of care is

also used to distinguish between misfeasance (causing harm) and nonfeasance
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(failing to prevent harm), the scope of liability for the former being wider than

that for the latter.

Another important function of the duty of care concept is to establish bounds

of legal liability that are not related to ideas of personal responsibility. One

example of such a boundary is the immunity of judges from liability for things

said and done in their judicial capacity. Another is found in the concept of jus-

ticiability as deployed in tort actions against government bodies.114 This con-

cept gives effect to the constitutional doctrine of separation of powers by

identifying decisions and conduct that are considered to fall within the province

of the executive and, therefore, not to be suitable subjects for review by courts.

The idea of justiciability operates in two distinct ways. There are some areas of

“high policy” government activity (such as defence) which probably enjoy a

complete immunity from liability in tort. In other areas, the government’s deci-

sion-making discretion is recognised by modifying the standard of care applica-

ble in a negligence action to require “extraordinary” negligence rather than

“ordinary negligence” (3.3.1.3). 

Bounds of legal liability such as these cannot be explained in either agent-

relative or victim-relative terms. Rather they recognise that individual conduct

and personal responsibility practices both have a social context, and that a per-

son’s role in the social order and the responsibilities attached to that role

(owed to society as a whole) may affect the legal obligations of repair owed to

individuals affected by their conduct. Such bounds negative legal liability, not

responsibility, nor even a non-legal obligation of repair. A government that

successfully claims immunity from legal liability may nevertheless acknow-

ledge responsibility for its conduct and even an obligation to repair its con-

sequences. Giving effect to concepts of personal responsibility is a major

function of the law, but not its only function. Not only can there be legal lia-

bility without responsibility (as in the case of passive receipt of a mistaken pay-

ment, for instance), but there can also be responsibility without legal liability.

The essential difference between responsibility and liability lies in their rela-

tionship to sanctions. The major function of legal responsibility concepts and

practices is to justify the imposition of sanctions—punishment and obligations

of repair. In other words, the major function of legal responsibility concepts

and practices is to justify the imposition of legal liability. Liability entails sanc-

tions, but responsibility does not. So there can be responsibility without liabil-

ity. Legal immunities, such as that of the judge, block liability and hence

sanctions; but they do not negative responsibility. An important function of

the duty of care concept is to specify when legal responsibility for negligent

conduct will not attract liability or sanctions.

It is a notable feature of much theoretical analysis of tort liability for negli-

gence that it focuses on the concepts of negligent conduct and causation and

largely neglects the duty of care concept. This is true of both deterrence-based
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economic analysis of law115 and of responsibility-based “corrective justice

theories”.116 Although these two approaches are seriously at odds with one

another, their neglect of duty of care (it seems to me) springs from essentially the

same source. In 6.3 we saw that Weinrib denies the distributional function and

impact of private law. It is exactly with matters of distributional justice that the

duty of care concept is concerned. Similarly, it is a fundamental tenet of much

economic analysis of law that the function of law is the promotion of efficiency,

regardless of matters of distribution. Moreover, just as corrective justice theor-

ies typically focus on the bilateral relationship between the “doer and the suf-

ferer of harm” (to adopt Weinrib’s terminology), so in economic analysis of tort

law, efficiency is judged in a restricted, bilateral framework that ignores larger

social cost-benefit calculations.117 Neither the tort of negligence, nor private

law, nor law more generally, can be explained solely in terms of deterrence or

corrective justice. Both represent functions of law, but not its only functions.

Law is also concerned with how resources, risks and responsibility are distrib-

uted, and with the wider social implications of the way disputes between indi-

viduals are settled. This is obviously true of statute law, but is equally true of

judge-made law.

6.6.5.3 Answers

As would be expected, most answers to criminal liability for doing harm are

agent-relative: insanity, duress, self-defence, and so on. The only major victim-

relative answer is consent. By contrast, the most important answers (both in

theory and in practice) to civil liability for doing harm are victim-relative: con-

tributory negligence, assumption of risk and illegality. The only significant

agent-relative defence is automatism. This pattern reflects, of course, the differ-

ent orientations of the criminal law and the civil law paradigms of responsibil-

ity respectively. Amongst victim-relative answers, contributory negligence

limits the agent’s responsibility by allocating some responsibility to the victim;

while assumption of risk and illegality do not negative the agent’s responsibil-

ity, but deny that the victim has cause for complaint—i.e. they block liability

but do not negative responsibility. Amongst agent-relative answers, excuses

(such as insanity) negative responsibility, but justifications (such as self-defence)

do not. In other words, some answers set bounds to responsibility (and hence to

liability), while others set bounds to liability (without negativing responsibility).

As noted in 6.6.5.2, answers that block legal liability (and hence sanctions) but

do not negative responsibility leave open the question of whether some non-

legal sanction might be justifiably imposed. Legal sanctions are typically more
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severe than sanctions in the moral domain, and so the blocking of the former

does not settle the appropriateness (or otherwise) of the latter.

6.6.5.4 Limitation of Liability

This topic is not relevant exclusively to the boundaries of responsibility for

doing harm. But this is a convenient context in which to consider it, and the fol-

lowing discussion will be framed in terms of liability for doing harm. Where the

doer and the sufferer of harm are in a relationship with one another before the

harm occurs, they may agree between themselves that if harm does occur, the

doer will not be liable for it, or that the sanction attaching to the doer’s liability

will be less than application of the relevant legal rules would require. Such an

agreement obviously does not affect the agent’s responsibility, but only the legal

liability and sanctions that can attach to it. In effect, the agreement provides the

agent with a total or partial immunity from legal liability and sanctions.

Agreements to limit or exclude liability can only be effective in relation to civil

liability. In the criminal context, prospective grants of immunity from prosecu-

tion would, no doubt, be considered contrary to “public policy”; and retrospec-

tive grants of immunity, as well as plea bargaining (effectively, a limitation of

liability) are widely considered undesirable.118 This partly reflects the greater

social interest in imposing sanctions on the criminally responsible than on the

civilly responsible. But it also recognises the danger that undue pressure may be

put on offenders to plead guilty in return for a lesser sentence. Agreements to

limit or exclude civil liability have been seen to pose a similar and similarly seri-

ous social problem in dealings between consumers and businesses, where con-

sumers frequently have little “real” choice whether to agree to a limitation or

exclusion of liability or not. Therefore, English legislation (for instance) has

erected significant barriers to the enforcement of such agreements by businesses

against consumers.119

6.6.5.5 Limitation periods

Although they are not exclusively relevant to liability for doing harm, here is

also a convenient place to say something about limitation periods. They were

discussed in 2.5, and there is no need to repeat the discussion here. Suffice it to

say that limitation periods block legal liability and sanctions, not responsibility.

The passage of time has a similar effect in the moral domain. It does not erase

responsibility. But by justifying a shift from the present to the past tense—

“was”, rather than “is” responsible—it signals the inappropriateness of impos-

ing a sanction (or any further sanction, such as continuing disapproval) on the

agent.
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6.6.6 For creating risks of harm

Victim-relative answers are obviously not available in respect of criminal liabil-

ity for creating risks of harm. The other points that need to be made in this con-

text relate to offences of crime contemplation, and are considered in 6.6.8.

6.6.7 For making gains 

Here we need to take account of two variables. The first is whether or not the

recipient’s gain corresponds to a loss (i.e. harm) suffered by the claimant; and

the second is whether the recipient was active or passive (i.e. whether there was

a causal connection between the receipt of the gain and conduct of the recipi-

ent). Where the recipient was passive, any liability to give up the gain cannot be

based on principles of personal responsibility, which attaches to conduct. The

bounds of such liability are, therefore, not strictly relevant to the present dis-

cussion. As in the case of responsibility-based liability, these bounds are defined

partly by the elements of prima facie liability to restore gains (mistake and

ignorance on the part of the payer, for instance) and partly by answers (change

of position by the recipient, for instance). Liability for passive receipt can only

arise in cases where the recipient’s gain corresponds to a loss suffered by the

claimant, i.e. where the claimant is the payer. Because the recipient’s liability is

not responsibility-based, its measure is neither the payer’s loss nor the recipi-

ent’s gain, but the coincidence of loss and gain. The recipient’s obligation, we

might say, is to “restore”, not to “compensate”. Where the only loss suffered by

the claimant corresponds to a gain made by the recipient, the effect of imposing

an obligation to compensate would be the same as that of imposing an obliga-

tion to restore. But because an obligation to compensate can extend to losses

that do not correspond to gains made by the recipient, it would not be appro-

priate to impose such an obligation on a passive recipient who, by definition,

could not have caused such losses.

Where the cause of the recipient’s gain was conduct of the recipient, any lia-

bility to give up the gain will be responsibility-based. Such liability may take the

form of an obligation to restore a gain that corresponds to a loss suffered by the

claimant, but it may also take the form of an obligation to “disgorge” a gain that

does not correspond to loss suffered by the claimant where e.g. the source of the

gain was a third party. There has been much debate about the proper bounds of

liability to disgorge gains that do not correspond to loss suffered by the

claimant.120 Under present English law, such liability can arise only in three types

of case: where a person has interfered with or exploited another’s property with-

out the latter’s consent; where a trustee or fiduciary has abused a position of
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trust; and where a person has consciously sought gain by conduct that constitutes

a tort for which punitive damages are available. These instances suggest a more

general principle, namely that liability to disgorge attaches (or should attach)

only to interference with very highly valued interests (such as property), and to

conduct that is particularly reprehensible and deserving of disapproval. This

principle could be explained on the basis that it is harder to justify stripping a

person of gains that have not harmed the claimant than to justify requiring them

to compensate for losses. In principle, therefore, conduct should be liable to

attract an obligation to disgorge gains that do not correspond to loss suffered by

the claimant only if it would also attract an obligation to compensate for harm

caused by it to the claimant. It would not follow, however, that conduct would

be liable to attract an obligation to disgorge merely because it was liable to

attract an obligation to compensate. Disgorgement is a more onerous obligation

than compensation, and so conduct might be liable to attract the latter obliga-

tion but not the former.

As for answers, a distinction needs to be drawn between liability to restore

gains that correspond to losses and liability to disgorge gains that do not corres-

pond to loss suffered by the claimaint. Because conduct that is liable to attract

an obligation to disgorge would (or should) also be liable to attract an obliga-

tion to compensate for losses (whether or not the losses correspond to gains

made by the recipient), answers to claims for compensation will also be applic-

able (in theory at least) to claims for disgorgement. There are no answers pecu-

liar to claims for disgorgement. 

By contrast, there are several answers peculiar to restoration claims. One is

found in the doctrine of “bona fide purchaser for value without notice”. This

answer is typically relevant to cases where a person actively acquires money or

property belonging to the claimant from someone other than the claimant. In

crude non-technical terms, it is available where a person buys property without

knowing, or having reasonable grounds for knowing, that it is rightfully the

claimant’s. In effect, the answer turns prima facie strict liability for active

receipt into fault-based liability.121 Another answer to restoration claims is

change of position, which may be available where the recipient has, for instance,

consumed what was received or has given it away. Like bona fide purchase, this

answer is only available to innocent recipients; but unlike the former, it is poten-

tially available to donees and passive recipients as well as purchasers. Whereas

a successful plea of bona fide purchase allows the recipient to keep the gain,

change of position is available only if (and to the extent that) the recipient no

longer has it.

Answers to restoration claims are explicable in distributional terms. In the

case of bona fide purchase, the requirements of purchase and lack of knowledge

serve to tip the balance of distributive justice as between the claimant and the
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recipient (i.e. the purchaser) in the latter’s favour, thus protecting the security of

commercial transactions. However, the answer is more freely available against

claims by beneficiaries under trusts than against claims by “legal” owners. This

is because the prime purpose of a trust is to protect beneficiaries from uncon-

scionable dealings with trust property, which bona fide purchase is not. By con-

trast, the prime function of “legal” property rights is to provide security of

resource allocation; and for this purpose, strict liability is required, at least as a

general rule. Security of property is more basic than security of commerce

because the latter depends on the former. The distributive justification for the

change of position answer is simple: a person cannot restore a gain to the

provider if they no longer have it; and they cannot fairly be required to provide

a substitute if they were ignorant, both at the time of receipt and of disposal of

the gain, that it was not rightly theirs.122 It is one thing to require a person to

give up what is not rightfully theirs, but quite another to require them, if they

no longer have it, to replace it out of what is rightfully theirs. The latter needs

stronger justification than the former.

Finally, note that in criminal law there are no answers peculiar to liability for

gain-making.

6.6.8 For contemplating crimes

Both the category of risk creation offences (such as speeding (6.5.6) ) and that of

crime contemplation offences (such as attempt (6.5.8) ) can be viewed as crim-

inalising conduct on the ground that it creates a risk of some other conduct or

event. There is, however, a crucial difference between the two categories. In

terms of offence seriousness, contemplating a crime is treated as roughly equiv-

alent to committing it.123 By contrast, creating a risk of harm (by speeding, for

instance) is treated as less serious than causing injury (by speeding, for

instance).124 One of the uses of crime contemplation offences is to provide pros-

ecuting authorities with a way of overcoming problems of proving that con-

templated criminal conduct actually occurred. There is a resulting tension

between crime contemplation offences and the presumption of innocence—a

person found guilty of contemplating a crime may be treated more or less as if

they had committed the contemplated crime, even in the absence of proof that

the contemplated crime was committed by them or by anyone. For this reason,

establishing the boundaries of responsibility for crime contemplation poses dif-

ficult questions about the proper scope of the criminal law.125 One problem
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arises out of the abstractness of the conduct elements of the inchoate offences of

attempt, conspiracy and incitement. Another (which has received most atten-

tion in relation to attempt) is whether intention to commit the contemplated

offence should be a condition of liability for contemplating the offence.126

6.7 CONCLUSION

In this chapter I have argued that accounts of responsibility that are built solely

on the concepts of agency and will cannot explain the grounds and bounds of

responsibility because they ignore many of the functions of responsibility prac-

tices, especially their distributive function. The distinctions between the various

grounds of legal responsibility examined in 6.5 rest ultimately on arguments of

distributive justice. The same is true of the bounds of responsibility examined in

6.6. The discussion in that section also emphasised the importance of sanctions

in understanding the grounds and bounds of responsibility, because it lies at the

heart of the distinction between responsibility and liability. 
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7

Realising Responsibility

7.1 THE “LAW IN THE BOOKS” VS THE “LAW IN ACTION”

ONE OF THE major themes of this book is that responsibility is the product

of a set of social practices and not merely the outworking of a set of con-

cepts through which we can understand and interpret human behaviour. The

discussion so far of legal responsibility practices has identified those practices

more or less with legal rules and principles, especially common law rules and

principles made by courts. It has assumed that we can understand legal respon-

sibility practices by understanding the rules and principles of responsibility

found in the written legal sources—the “law in the books”, as it is often called.

It is clear, however, that various important social phenomena that are widely

understood as legal responsibility practices do not involve straightforward or

accurate application of legal rules and principles of responsibility. For instance,

the vast majority of claims for legal compensation for death and personal injury

are settled out of court, many without a formal legal claim for compensation

being made.1 Moreover, it is likely that a large proportion of personal injury

claims are settled on terms different from those that would be embodied in the

court’s order, if the claim in question were tried by a court. Although the rele-

vant legal rules provide a framework within which the settlement process takes

place, that process involves bargaining “in the shadow of the law”2 rather than

fact-finding according to legal rules of evidence and proof, followed by applica-

tion of the letter of the law to the facts as found. Phenomena such as settlement

out of court are often described as “the law in action”.

Out-of-court settlement of personal injury claims involves the application of

legal responsibility rules and principles by subjects of the law. The typical result

is a greater or lesser degree of divergence between the responsibility imposed

(and accepted) in the name of the law, and responsibility according to law.

There are also instances where such divergence results from the conduct of legal

officials. For instance, there is much evidence that regulatory authorities typi-

cally use criminal prosecution as an enforcement technique only in cases of egre-

gious fault, even in circumstances where the offence in question is one of strict

liability (7.3). In this instance, whereas the law imposes responsibility regardless

of fault, the practices of the enforcement authorities are based on the principle

of “no legal liability without fault”. One aim of this chapter is to explore the

1 Similarly, most cases that enter the criminal justice system are dealt with informally.
2 This famous phrase comes from Mnookin and Kornhauser (1979).



implications for accounts of responsibility of enforcement practices, such as

these, that drive a wedge between rules and principles of responsibility on the

one hand, and the “realisation of responsibility” on the other. 

A second aim of this chapter is to examine the implications of insurance for

theories of responsibility. Insurance is a pervasive concomitant of modern sys-

tems of legal responsibility. Indeed, without freely-available liability insurance,

the legal system could not operate as it does to provide compensation for per-

sonal injury, property damage, and so on. And yet at first sight, allowing obliga-

tions of repair to be discharged by the proceeds of an insurance policy might

seem to derogate from the very idea of personal responsibility for one’s conduct

and its consequences.

7.2 SETTLEMENT

7.2.1 The nature of settlements

One of the distinguishing characteristics of the legal domain is the presence of

institutions that interpret, apply and enforce rules and principles of responsibil-

ity. Courts are amongst these institutions. Courts also resolve disputes about the

existence and extent of legal responsibility; and in the process they can make

rules establishing prospective responsibilities and the conditions of historic

responsibility. From one perspective, courts are part of the machinery of gov-

ernment. This is particularly so in relation to their rule-making function; but

regulating the resolution of disputes between citizens amongst themselves,3 and

between citizens and government,4 is also an important governmental function

that contributes to social stability and cooperation. From another perspective,

however, courts can be seen as a facility provided by government to citizens to

“adjudicate” disputes that cannot be resolved by agreement between the parties

to the dispute.5 Courts are not the only form of third party dispute resolution

available to resolve legal disputes. Parties to a dispute may agree to abide by the

decision of the third party, usually known as an “arbitrator” or (in the USA) a

“private judge”. The parties choose not only the arbitrator, but also the rules

according to which the dispute is to be settled. Typically, those rules are the rele-

vant rules of a particular legal system chosen by the parties; but the parties are

free to modify those rules if they wish. 

Arbitration of disputes is similar to adjudication in that the dispute is

resolved according to the decision of a third party. It differs from adjudication

in that the power (“jurisdiction”) of the arbitrator to resolve the dispute rests
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3 This is the area of private law.
4 Public law and criminal law are relevant here. There may also be legal disputes between gov-

ernment bodies; but this complication can be ignored for present purposes.
5 It is in this image of courts that the independence of the judiciary assumes importance, espe-

cially in cases where one of the parties is a government body.



on the agreement of the parties, whereas judicial process can be (and is typic-

ally)6 initiated by one party acting unilaterally. Arbitration differs from adju-

dication also in the fact that it is the prior agreement of the disputing parties

that makes the decision of the arbitrator binding, whereas court decisions are

binding by virtue of the (political and social) authority of the state. The

authority of the state is ultimately underwritten by its coercive power. Of

course, not all non-judicial, consensual third party dispute resolution qualifies

as “arbitration”. Arbitration is legally recognised and legally underwritten in

the sense that recourse is available to the coercive power of the state in order

to enforce decisions of arbitrators.

Settlement is similar to arbitration in that both are based on agreement

between the parties in dispute. A fundamental difference between arbitration

and settlement as techniques of dispute resolution is that settlements involve

agreement between the parties about the substance of the dispute as opposed to

a mechanism for resolving it—i.e. in the case of arbitration, by submission to a

third party. The job of the arbitrator, as of a court, is to resolve disputes accord-

ing to pre-established rules; and, if necessary, to interpret the rules, to fill in

gaps, and to make new rules, in order to reach a resolution of the dispute. The

decision of a court may be subject to appeal on the ground that the court has

misinterpreted the law or made some other legal error; and the decision of an

arbitrator may, in exceptional cases, be challenged in a court for “error of law”.

The parties to an arbitration can choose not only the arbitrator, but also the law

according to which their dispute is to be settled; and in this respect, arbitration

differs from adjudication—the parties to a dispute that is submitted for adjudi-

cation by a court cannot ultimately choose the law to be applied by the court.

However, arbitration and adjudication share the feature that the validity and

enforceability of the decision reached by the arbitrator or adjudicator (as the

case may be) depends, in principle at least and to a greater or lesser extent, on

conformity of that decision with a specified set of rules and principles.

Arbitration and adjudication are both mechanisms for resolving disputes

according to rules and principles that are specified before, or at the time of, sub-

mission of the dispute to the decision-maker.

This is not true of settlements of legal disputes, even if a third party is involved

in the settlement process in some way, as a mediator or a conciliator, for instance.

It is true, of course, that the parties to a settlement of a legal claim will recognise

that pre-existing (legal) rules are relevant to the resolution of their dispute. If this

were not so, it would not be possible to identify the dispute as a legal one. A legal

dispute is one to which legal rules are recognised to apply. It is also true that in

the sense in which it is being used here, a settlement involves resolution of a legal

dispute by reference to legal rules that are recognised as applying to it. Parties to

a legal dispute may decide to resolve their dispute without reference to those
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rules.7 An agreement to resolve a legal dispute without reference to relevant legal

rules would not be a settlement in the sense we are concerned with here.8

However, a crucial difference between settlement on the one hand, and both

arbitration and adjudication on the other, is that (as a general rule) the binding-

ness of a settlement does not depend in any way on congruence between its terms

and the relevant rules of law; and a settlement cannot be challenged by the parties

to it on the basis of lack of congruence between its terms and the relevant rules of

law.

This point about settlements should not be confused with that made in 2.3

about the relationship between criteria of responsibility on the one hand, and

rules of evidence and proof on the other. For instance, proving that A intended

to kill B presupposes a concept of “intention”; but it also requires rules of evid-

ence to allocate the risk of epistemological uncertainty. Similarly, proving that

A negligently injured B presupposes a concept of “negligence”; but it also

requires rules of evidence to allocate the risk of epistemological uncertainty.

The point I am making here is not that a settlement between A and B, under

which (for instance) A agrees to pay compensation for injury suffered by B

(allegedly as a result of A’s negligence), may be based on an agreement between

A and B that B has proved that A was negligent, as opposed to an agreement that

A actually was negligent. In this respect, a settlement is no different from a court

decision: a court decision in favour of B against A would depend on B proving

that the injuries suffered resulted from A’s negligence, not on their having actu-

ally resulted from A’s negligence. Rather the point is that a settlement under

which A agreed to compensate B for injury suffered by B (allegedly as a result of

A’s negligence) would be legally enforceable (as a valid contract) regardless of

whether it was based on an agreement between the parties that B could prove

(or had proved) the injuries to be a result of A’s negligence. By contrast, it would

be contrary to law for a court to award B damages against A regardless of

whether B could prove that A had caused the injuries; but this does not under-

mine the enforceability of a settlement made on such a basis. 

A good illustration of the point is found in the world-wide, multi-billion dol-

lar settlement between the Dow Corning Corporation and some 170,000 women

who claimed to have suffered various forms of personal injury as a result of

receiving silicone breast implants manufactured by Dow Corning. A court-

approved settlement was reached despite the fact that the claimants did not

prove a causal connection (as defined by law) between the more serious injuries

suffered and the implants; and despite the fact that the available scientific evid-

ence suggested that no such connection could have been proved.9 Similarly,
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7 See e.g. Collins (1999), ch. 14: parties in long-term business relationships may deliberately
choose to ignore legal rights and obligations in settling their contractual disputes in order to pre-
serve the relationship.

8 In practice, it may not be easy to distinguish between an agreement to settle a legal dispute
regardless of legal rights and obligations and a settlement that is intended to give effect to the par-
ties’ legal rights and obligations but does not do so: Collins (1999), 335.

9 Rabin (2000), 2061–2.



Janet Alexander has argued, on the basis of US experience, that the initiation of

class actions in respect of breaches of securities regulations may provoke large

settlements in favour of claimants regardless of whether any breach could be

shown to have occurred.10

Putting the point at its most stark, an agreement that purports to resolve a

legal dispute may give rise to legal rights and obligations (i.e. prospective

responsibilities) regardless of whether it gives effect to the legal rights and

obligations of the parties in relation to the matters in dispute (in terms of his-

toric responsibility). So, for instance, by virtue of a settlement agreement, a per-

son may be subject to a legal obligation to repair harm based on responsibility

for that harm, regardless not only of whether they were responsible for the

harm, but also of whether they could be proved (applying legal rules of evidence

designed to allocate the risk of epistemological uncertainty) to have been

responsible for the harm. The question this raises is whether, and if so in what

sense, the practice of settling legal claims without recourse to a third-party,

legally underwritten, dispute-resolution mechanism, can rightly be called a

“legal responsibility practice”. This is a fundamentally important question

because we know, for instance, that the vast majority of personal injury claims

are settled without recourse to such a dispute-resolution mechanism. With rare

exceptions,11 all such settlements give rise to legally enforceable rights and

obligations regardless of whether the terms of the settlement are consistent with

the legal rules and principles of responsibility relevant to the matters in dispute.

Is the law’s willingness to enforce settlements about legal responsibility, regard-

less of whether the settlement gives effect to legal rights and obligations, an

example of the law adopting standards “for its own practical purposes” that

morality would reject?

Before attempting to answer this question (in 7.2.4), it is important to say a

little more about what we know of how the settlement process works (7.2.2) and

about common arguments for and against settlement (7.2.3).

7.2.2 The dynamics of the settlement process

The main components of judicial dispute resolution are fact finding, law inter-

pretation, law application and law making. Of course, not all of these compon-

ents are present in every case where a court resolves a dispute. Most judicial
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the court the opportunity to refuse approval if the terms of the settlement are seriously inconsistent
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that were inconsistent with applicable rules of law, the settlement might be open to challenge under
rules concerned with controlling the exercise of public powers—but this statement is highly specu-
lative. Because settlements are binding contracts, it may be possible for standards of fairness to be
applied to the settlement process by interpretation of the terms of the contract: Bank of Credit and
Commerce International SA (in compulsory liquidation) v. Munawar Ali [2001] 2 WLR 735.



dispute resolution involves only fact finding and law application. But disputes

about responsibility can turn on any of these matters. The parties may disagree

about what the relevant facts of their dispute are; about which legal rules and

principles are applicable to their dispute; about the correct interpretation of

those rules and principles; about how some gap in the law, revealed by their dis-

pute, should be filled; or about how some ambiguity or lack of clarity in the law

should be resolved. They may also have different opinions about how a court

would resolve their points of disagreement. It is in the space created by uncer-

tainty about how a court would resolve the dispute, coupled with difference of

opinion on this point, that negotiation and bargaining between the parties may

take place. 

For instance, suppose a claimant estimates that the best possible result that

could be expected from going to court is a compensation award of $100,000, and

that the worst possible result to be expected is a compensation award of

$80,000. And suppose that the defendant’s estimates of the best and worst pos-

sible results that could be expected from going to court are $70,000 and $90,000

respectively. Suppose, further, that for some reason, no settlement takes place

and the case goes to court, the result being an award of compensation of

$75,000.12 If there is an area of overlap between the estimates made respectively

by the two parties of the possible range of outcomes that could be expected from

going to court (as in this example), the area of overlap represents the space for

negotiation. In this case, it would make sense for both claimant and defendant

to settle for an amount between $80,000 and $90,000 in order to avoid the risk

of a worse outcome (less than $80,000 in the claimant’s case, and more than

$90,000 in the defendant’s case) by going to court. If there is no area of overlap

between the parties’ respective best and worst estimates of the outcome of going

to court, it is not in the interests of either party to settle.13 In this example, too,

we can see that even if the parties had settled somewhere within the area of over-

lap, their settlement would not have coincided with the value of the claim as

authoritatively decided by the court. Even if parties settle within the area of

overlap, the settlement figure might not be that at which a court would value the

claim.

As this illustration suggests, many settlements involve compromise.14 From

the claimant’s point of view, it might be worthwhile to accept something less

than their estimate of the best possible outcome of going to court, in order to be

free of the risk of an even worse outcome. Conversely, it might be worthwhile for

the defendant to offer more to the claimant than their estimate of the best pos-

sible outcome of going to court, in order to be free of the risk of an even worse
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12 In this example, I am ignoring the impact of costs, which complicates the picture. Establishing
responsibility costs money, and the question of how these costs should be borne admits of a variety
of answers. 

13 Once again, ignoring the issue of costs.
14 But not, of course, if the parties agree about their respective legal rights and obligations.



outcome. But there is another factor to be taken into account. The illustration I

have given assumes that each party knows the strength of the other’s case. In

reality, this will often not be so because neither party will know precisely what

relevant information the other possesses. This creates the possibility that one

party (A) may be able persuade the other party (B) that B’s case is weaker than B

thinks, or that A’s case is stronger than B thinks; and, as a result, that it would

be sensible for B to settle for less (or more, as the case may be) than their estimate

of the worst possible outcome of going to court. Provided A’s bargaining behav-

iour does not give B a basis for attacking the settlement agreement on the ground,

for instance, of actionable misrepresentation, the settlement will be valid and

enforceable. This illustrates the importance to the outcome of settlement

negotiations of the relative bargaining abilities and strengths of the two parties.

The outcome of settlement negotiations about legal responsibility may diverge

from what a proper application of legal rules of responsibility would require, not

only because of the uncertainties of litigation, but also because of the ability of

one party to persuade the other party that the risks of litigation are greater than

they think.

Another “weapon” available to parties in settlement negotiations is delay.

Typically, delay will be more disadvantageous to one party than to the other;

and this fact may be exploited to “encourage” the former to accept a settlement

worse than their estimate of the worst possible outcome of going to court. There

are various legal techniques available to discourage undue delay. Some operate

only after legal proceedings have been commenced; and a significant proportion

of legal claims are settled without this ever happening. Moreover, it is ques-

tionable whether the techniques available are adequate to neutralise delay as a

settlement tactic. Yet another factor that often affects one party to settlement

negotiations more than the other is the personal impact of the claim. In the typ-

ical personal injury case, for instance, the process of making a legal claim is

likely to be much more emotionally upsetting for the injured plaintiff than for

the defendant, whose claim will be handled by an insurance company without

any, or any significant, personal participation by the defendant. In such a case,

the plaintiff will feel much more pressure than the defendant to resolve the claim

quickly regardless of the terms of the agreement. These and other factors (such

as differences of experience and skill amongst lawyers handling settlement nego-

tiations on behalf of the parties) can all operate to produce divergence between

the outcome of settlements of legal claims and the outcome that would be

reached if the claim went to court and the relevant legal rules and principles of

responsibility were authoritatively applied. In the nature of things, the actual

incidence and extent of such divergence is a matter of speculation. As far as I am

aware, there is no methodologically rigorous evidence on this matter. However,

the theoretical arguments that support the existence of divergence are so pow-

erful, and the conviction that it does exist is so widespread, that its possibility

deserves to be taken seriously when thinking about the relationship between

legal and moral responsibility.
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7.2.3 For and against settlement

The arguments for and against settlement vary somewhat according to context.

Let us first consider settlement of private law claims arising, for instance, out of

torts and breaches of contract. There are two main arguments in favour of set-

tlement as opposed to litigation of such claims. The first rests on the idea that it

is intrinsically better and more desirable that people should settle disputes by

mutual agreement and accommodation than by having recourse to a third party

to impose a solution.15 The second main argument in favour of settlement is

economic: litigation is expensive; and (so it is assumed) the aggregate adminis-

trative cost of resolving, by litigation, claims that are currently settled would be

greater than the cost of resolving them without recourse to litigation. Such argu-

ments are widely accepted by courts. For instance, one of the reasons commonly

given in support of so-called “bright-line” liability rules and against vague

standards such as “reasonableness” is that they facilitate out-of-court settlement

of legal disputes. More broadly, Harris and Veljanovski argue that rules gov-

erning remedies for breach of contract should be designed for use by contract-

ing parties in settlement negotiations, not by judges in litigation.16

The commonest argument against settlement of private law claims and in

favour of litigation is that the outcome of the settlement process depends, to a

much greater extent than the outcome of a full trial does, on factors other than

the “legal merits” of claims—most notably, the relative resources and bargain-

ing strengths of the parties. Put tendentiously, the argument is that “justice”

ought to be administered, not negotiated. Its force comes from the assumption

that the settlement process is likely to produce outcomes that do not give accu-

rate effect to the legal rights and obligations of the parties. Court decisions may

produce such outcomes, of course. But in that case, there is typically the possi-

bility of appeal. Whereas the “deviant” court judgment is considered a mistake,

“deviant” settlements are accepted by the law as enforceable contracts. Another

argument against settlement is that in some cases, it may deprive a court of the

opportunity to clarify the law or to make new law. This argument rests on the

idea that courts are not merely government-sponsored facilities for resolving

private disputes. They also have an important public law-making and law-

interpreting function with which settlement may interfere. It is true that courts
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15 Collins takes this argument further in relation to settlement of contractual disputes: “We must
question whether there is any independent value in the assertion and enforcement of the law of con-
tract between parties to a commercial dispute in circumstances where they agree in the light of their
interests to apply different standards. Just as the parties are free to remake their deal by agreed mod-
ification in order to respond to changes in circumstances, so too they can be granted the facility to
alter their legal entitlements retrospectively by a settlement in order to further their business inter-
ests” (Collins (1999), 335–6). Collins sees settlement as a means by which parties can avoid strict vin-
dication of contractual rights (351). For this reason, he argues (somewhat inconsistently) for legal
regulation of the process of resolving consumer’s contractual complaints (352–5).

16 Harris and Veljanovski (1983).



are not the only, or the most important, law-making institutions. But they are

the most important law-interpreting institutions;17 and law making in the 

context of specific cases provides an important supplement to legislative law

making that proceeds without reference to specific cases. In some areas of the

law (such as tort law) rule making through adjudication is the prime mode of

norm generation.

When we move to public law disputes between citizen and government,18 sev-

eral more arguments against settlement emerge.19 One points to the public’s inter-

est in the dispute arising from the fact that one of the parties to the dispute is the

government (in some guise). Secondly, in such cases, any inequality of bargaining

power between government and citizen will more likely than not be in favour of

the government. Thirdly, to the extent that the matters in dispute raise issues of

public interest and importance, it is desirable that those issues be resolved in a

public forum rather than by private negotiation between the disputants. Disputes

between citizen and government are more likely to involve such issues than dis-

putes between citizen and citizen. This is so even where the non-government party

is an individual (such as a social security claimant). It is even more so where the

non-government party is an interest group or other type of representative

claimant. The point here is not that settlement might deprive the court of the

opportunity to interpret existing law or make new law, but rather that even if the

dispute involves only the straightforward application of established law, it may

be important that this be done by public “administration of justice” rather than

private “negotiation of justice”. For instance, it may be important that factual dis-

putes, relevant to whether a breach of the law has actually occurred, should be

publicly resolved. The point was made well by Alexander in relation to class

actions based on alleged breaches of securities regulations:

“If securities class actions are systematically resolved without regard to whether a vio-

lation was committed, this dysfunction is not a matter of concern only to the parties

to the lawsuit. Both substantive law and the judicial process are supposed to make

behavior conform to the norms expressed in the law . . . substantive accuracy is

important”.20

The area in which settlement is most controversial is criminal law. Various

practices involve negotiation between offenders and law-enforcement authori-

ties over whether or not a trial will take place—formal police cautioning, charge

bargaining, fact bargaining and plea bargaining.21 For the sake of simplicity, the
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interpretations by police and others who apply and enforce the law may be equally, if not more,
important.

18 Or a private entity performing a “public function” such as regulation of economic or social
activity.

19 Fiss (1984).
20 Alexander (1991), 569 (emphasis in original). In addition to the “injustice” of such settlements,

Alexander identifies a range of undesirable social and economic effects which are not germane to the
present discussion.

21 Ashworth (1998), chs. 5 and 9.



following discussion will be limited to plea bargains, under which the defendant

pleads guilty in return for a lower sentence than would probably be received in

the event of a conviction after a plea of not guilty.22 In England, plea bargains

are encouraged by lack of restriction on the entering of guilty pleas, and on the

practice of sentence-discounting in cases where a guilty plea is entered. The

basic argument in favour of settlement in this context is put powerfully by

Easterbrook (discussing plea bargaining):

“plea bargaining helps defendants. Forcing them to use their rights at trial means com-

pelling them to take the risk of conviction or acquittal; risk-averse persons prefer a

certain but small punishment to a chancy but large one . . . Compromise also benefits

prosecutors and society at large. In purchasing procedural entitlements with lower

sentences, prosecutors buy that most valuable commodity, time. With time they can

prosecute more criminals . . . The ratio of prosecutions (and convictions) to crimes

would be extremely low if compromises were forbidden”.23

The arguments against settlement of criminal cases are to some extent sensi-

tive to factors (such as the way lawyers are remunerated) that vary from one

jurisdiction to another. In general terms, however, the arguments are of two

types: principled and pragmatic. As a matter of principle, it is thought undesir-

able that criminal guilt should be decided by negotiation as opposed to the deci-

sion of a court. Ashworth, for instance, invokes the presumption of innocence,

the privilege against self-incrimination, and the right to a fair trial under Article

6(1) of the European Convention of Human Rights in his attack on plea bar-

gaining.24 Pragmatic objections to plea bargaining focus on factors such as

structural inequalities between defendants as a group and prosecutors as a

group, and the possibility of conflict between the interests of prosecutors and

the public interest, on the one hand, and between the interests of defendants and

their lawyers on the other.25 Principled objections would stand even if the only

defendants who ever pleaded guilty were actually guilty, and even if the sen-

tences agreed upon never differed from the sentence that would have been

imposed after a full trial by more than an announced discount for pleading

guilty. By contrast, pragmatic objections rest on assumptions such as that plea

bargaining results in more convictions of innocent defendants than do trials, or

that it results in departures from the principle of proportionality in sentencing

which, in turn, undermine the purposes of the criminal law, such as retribution

234 Realising Responsibility

22 A phenomenon that deserves consideration in this context is “diversionary conferencing”. This
practice is conducted under the umbrella of the complex and multi-faceted concept of “restorative
justice”. Offenders who plead guilty, instead of being sentenced by a court, may take part in a meet-
ing with the victim and other interested parties (such as relatives and friends) to negotiate how to
deal with the crime and its effects. Proponents of this technique consider it to have various social
and psychological advantages over traditional modes of handling offenders. See generally
Braithwaite (1999).

23 Easterbrook (1992), 1975.
24 Ashworth (1998), ch. 9.
25 Ashworth also points out that cautioning deprives victims of the possibility of receiving com-

pensation under a compensation order: Ashworth (1998), 159, 169–70.



and deterrence. In reality, people who object to plea bargaining on grounds of

principle typically object to it for pragmatic reasons as well; and they typically

advocate its abolition. By contrast, some who find it acceptable, and even desir-

able, in principle argue for regulation of the process to improve the fairness of

its practical operation.26

7.2.4 Settlement and responsibility

For present purposes, let us make two assumptions. The first is that courts

enforce legal principles of responsibility accurately. In other words, let us

assume that when a court holds a person civilly (not) liable or criminally (not)

guilty, that person really is (not) liable or (not) guilty according to the relevant

rules and principles of legal responsibility. The second assumption to be made

is that the settlement process suffers from no defects, such as inequality of bar-

gaining power, and that all settlements are the product of free, fully informed

and mutually advantageous bargaining. Although these assumptions are obvi-

ously not universally justified, they enable us to isolate the basic point at issue.

In cases where there is uncertainty about how a court would resolve a dispute,

and where the parties disagree about what a court would do, the terms of any

settlement they reach may diverge from the result of an accurate application of

legal rules and principles of responsibility even if the settlement process operates

perfectly. Nevertheless, the settlement will be legally valid and enforceable. This

raises the question of whether the risk of divergence between the outcomes of

settlements and accurate applications of legal rules and principles of responsi-

bility—which is inherent in the settlement process in cases of uncertainty 

and disagreement27—should lead us to deny to settlement the status of a

“responsibility practice”?

It may help in answering this question to consider the fact that whereas vari-

ous pragmatic objections are made to settlement in both the civil and the crim-

inal contexts, it is only settlements of criminal cases that attract serious

objections of principle. Why is this? One answer, I think, lies in the fact that we

conceptualise responsibility differently under the civil law paradigm and the

criminal law paradigm respectively. Our view of criminal responsibility is heav-

ily influenced by notions of individual agency and will. Responsibility under the

criminal law paradigm is agent-focused—a function of the offender’s conduct

and mental states. A process that carries an inherent risk of imposition of crim-

inal sanctions that do not accurately reflect individual responsibility seems

deeply suspect. By contrast, responsibility under the civil law paradigm is much

more relational, focusing on protected interests as much as sanctioned conduct.

From this perspective, responsibility can be viewed as much as a resource for
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victims as a function of agency. Put crudely, civil responsibility may be viewed

as an asset; and like most other assets, as tradeable. On this basis, there is no

objection in principle to bargains about civil responsibility. By contrast, crim-

inal responsibility is not viewed as an asset belonging to the public (for the pro-

tection of whose interests the criminal law primarily exists);28 and for this

reason it can be doubted whether criminal responsibility is a proper subject 

for bargains between offenders and the public’s representatives—criminal 

prosecutors.

The value of the distinction between responsibility as an asset and as a func-

tion of agency is confirmed by a consideration of regulatory criminal law. For

present purposes, we can define regulatory law as law the prime function of

which is to control economic and commercial activity so as to minimise the

harm it causes to the environment, for instance, or to the health and safety or

workers, or to the financial interests of investors.29 One of the tools used for this

purpose is the criminal law. Many regulatory criminal offences are offences of

strict liability (although often subject to fault-based defences). There is good

reason to think that regulatory crimes are viewed rather differently than

offences of personal violence, for instance, and property offences (such as theft).

Crudely put, there is a feeling in some quarters that regulatory crime is not “real

crime”. This is reflected in the fact that an alternative to criminal prosecution

for many breaches of regulatory statutes is the imposition of a penalty by an

administrative body (as opposed to a court) without anything resembling a trial.

It is also reflected in the fact that many regulatory bodies apparently view crim-

inal prosecution not as a means of enforcing personal responsibility, but rather

as a resource to be used as part of a larger strategy of achieving the harm reduc-

tion goals of the regulatory regime in question.30 This suggests that although the

responsibility in question is technically criminal, it is perceived as more akin to

civil responsibility, the beneficiary and asset-holder being the public rather than

any particular individual.

A second reason why civil responsibility and criminal responsibility are viewed

differently may be as follows. The main beneficiary of the criminal law is society

as a whole. This is why victims are marginal to the criminal justice process. The

public interest protected by the criminal law is in order and security. The criminal

law serves to announce community standards of acceptable behaviour and to

reinforce those standards by imposing sanctions on those who fail to comply with
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them. Public prosecution of criminal offences, and the public trial of offenders in

court, play a central role both in achieving the goals of the criminal law in rela-

tion to the regulation of behaviour, and also in reassuring the public that com-

munity standards are being upheld, and that social order and security are being

protected. Avoidance of trial by settlements between offenders and prosecutors

undermines the public element of the criminal process. This interest in the public,

official and authoritative enforcement of responsibility also explains unease

about settlement of claims against government bodies that we noted earlier. 

The point is not that the public has no interest in the resolution of legal dis-

putes between citizens. The very fact that a dispute is legally regulated, and that

it falls within the jurisdiction of a public court, indicates that there is some pub-

lic interest in its resolution. The orderly and peaceful resolution of private dis-

putes is itself a benefit to society at large. Resolution of private disputes by

public courts also has the social benefit of generating common law rules and

principles—“precedents” as they are loosely called. Still, disputes between citi-

zens may be considered to “belong” to the parties in a way that disputes between

citizens and the state do not.

Even if this is accepted, however, does it help us to answer the question posed

earlier, namely whether settlement can be counted as a “responsibility practice”,

or whether, on the contrary, the prevalence of settlement seriously weakens the

link between law and responsibility? Consider civil cases first. From the

claimant’s perspective, the question is whether treating responsibility as an asset

tradeable by its “beneficiary” is in some sense inconsistent with the very nature

of responsibility. There seems no reason to answer this question affirmatively.

Outside the law, people are not required to enforce obligations of repair that

they allege are owed to them, either in full or at all. Enforcement is not intrinsic

to the idea of responsibility. If it were, the moral domain would not be so devoid

of enforcement institutions as it is. If the beneficiary of an obligation of repair

sees some advantage in taking the risk that what they receive under a settlement

will be less than a court would award them, a decision to do so is just as open in

morality as in law. Moreover, such a decision does not alter the nature or real-

ity of the responsibility in issue.

From the defendant’s perspective, the question is whether the status of settle-

ment as a responsibility practice is undermined by the risk, inherent in settle-

ment, that a defendant may incur a legal obligation to the claimant more

onerous than that which a court would impose if the case went to trial. Once

again, there seems no good reason to answer this question affirmatively. Both

within and outside the law, one way of incurring an obligation is by freely

accepting it. A settlement is a contract, and contract is a device by which people

can assume responsibilities they did not previously have. On the assumption

that the settlement process is free of imperfections, there is no reason to object

to its outcome on responsibility grounds simply because the obligation of repair

accepted by the defendant under the terms of the settlement is more onerous

than that which a court would have imposed if the case had gone to trial.
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Moreover, the willingness of a defendant to accept an obligation to repair an

adverse outcome does not affect the nature of their responsibility for that out-

come.

What should we say about settlement of criminal cases? Although it seems

that criminal responsibility is not viewed as an asset belonging to the public, a

decision that the overall balance of social advantage lies in not dealing with

every instance of alleged criminal conduct in strict accordance with accepted

rules and principles of responsibility seems no more problematic in this context

than the decision not to enforce alleged civil responsibility strictly in accordance

with the law. Enforcement is not intrinsic to responsibility, and a decision not

to enforce does not alter the nature or reality of the responsibility in question.

However, this line of reasoning is more problematic from the criminal defend-

ant’s point of view because even under the assumptions we are making, there is

a risk that the defendant will end up worse off as a result of settlement than they

would have been if the case had gone to trial. This is also true in the civil con-

text, of course. But a process that carries the risk of being punished more than

the law requires might be thought qualitatively more objectionable in responsi-

bility terms than one that carries the risk of agreeing to do more to repair harm

than the law requires. The risk that an innocent person will be punished (or that

a guilty person will be punished too much) is inherent in the very process of 

settling criminal cases. Punishment carries a stigma that obligations of repair do

not. Punishment is intrinsically undesirable in a way that repairing harm is not,

and it calls for justification in a way that repairing harm does not. 

It might be argued, then, that settlement of criminal cases is intrinsically

objectionable in responsibility terms in a way that settlement of civil cases is not.

If this argument is accepted, its implications are fundamental. If settlement of

criminal cases (with its inherent risk that people will be punished more than the

law requires and allows) is to be justified, it will have to be accepted that the

enforcement of criminal responsibility (i.e. retributive justice) is not the only

legitimate goal of the criminal justice system, nor the only justification for pun-

ishment. A classic objection to utilitarian theories of punishment is that they

might, in some extreme case, justify deliberate punishment of the innocent. But

analysis of the process of settling criminal cases shows that the problem of jus-

tifying punishment of the innocent may arise in mundane cases as well. Even

assuming that the settlement process is without imperfections, a system that

allows guilty pleas and encourages them with a sentence discount creates a non-

negligible risk of punishment of the innocent. In such a system, being able to jus-

tify unintentional punishment of the innocent is not an optional extra for a

theory of punishment, but an essential precondition of its acceptability. The

need to be able to justify punishment of the innocent becomes greater when we

drop the empirically invalid assumptions that courts always apply the rules and

principles of criminal responsibility correctly and never punish the innocent;

and that the settlement process is free of defects. It becomes even greater again

when we consider how much it would cost to eliminate the risk of punishing the
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innocent, and the impact this expenditure would have on the achievement of

goals of the criminal justice system other than retributive justice, and of other

valued social objectives.

7.3 SELECTIVE ENFORCEMENT

An implication of the argument in 7.2 is that enforcing principles of personal

responsibility is an important value in both the legal and the moral domains, but

that it is not the only legal or moral value, and it should not be (and is not) pur-

sued regardless of the cost to other values. Completely faithful adherence to

rules and principles of personal responsibility may come at a cost not only to

other legal and moral values (such as deterrence of illegal or immoral behav-

iour), but also to wider social and economic values, such as health and educa-

tion. Putting the point crudely, in a world of limited resources, the more that is

expended on ensuring accurate enforcement of personal responsibility, the less

there will be available for achieving other valued social goals. In other words,

enforcing personal responsibility raises issues of distributive, as well as of 

corrective and retributive, justice.31 It is important to bear this in mind when

assessing the significance of the phenomenon of selective enforcement of legal

responsibility.

As should be clear by now, my basic argument is that selective enforcement is

not objectionable in itself. People to whom obligations are owed are not

required to enforce them, either in the moral or the legal domain. The fact that

only some negligent injuries are made the subject of legal action, or that only

some criminal offences are prosecuted, is not intrinsically problematic. Indeed,

responsibility-related factors that mitigate sentence—such as motive and the

amount of harm inflicted—may also underpin decisions not to prosecute.

Objections to selective enforcement are typically not responsibility-based. For

instance, it has frequently been observed that whether personal injuries are

made the subject of legal action or not depends to a significant extent on the con-

text in which they were suffered. A very high proportion of personal injury

actions arise out of road and work accidents, even though such injuries form a

much smaller proportion of the injuries that could, in principle, attract legal lia-

bility. It is also widely accepted that levels of prosecution of “white-collar” and

“regulatory” crime are significantly lower than levels of prosecution of “tradi-

tional” crimes, such as personal violence and theft. It is often alleged, too, that

enforcement of the criminal law is, for instance, racially discriminatory. At the

same time, it is universally assumed (implicitly, at least) that even if “full

enforcement” were possible in practice, it would not be desirable because of 

its expense. The optimal level of enforcement is that at which the costs and 
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benefits of enforcement are in equilibrium, so that the benefits of any increase in

enforcement would be outweighed by its cost.

Even so, there is a well-documented phenomenon that deserves some discus-

sion from the point of view of responsibility. On the one hand, many “regula-

tory” statutory criminal offences are offences of strict liability (although often

subject to a fault-based defence). On the other hand, empirical investigation of

the enforcement practices of certain regulatory authorities has shown that pros-

ecutions for strict liability regulatory offences are rare,32 and that a character-

istic of cases in which prosecutions are brought is egregious fault on the part of

the defendant.33 Does this have any responsibility-related significance? First, it

is important to remember that legal strict liability is liability regardless of fault,

not liability in the absence of fault. So there is no incongruity in prosecuting

egregiously faulty defendants on a strict liability basis. Secondly, if there is no

objection in principle to selective enforcement of responsibility, there could be

no objection to singling out for prosecution those most at fault. Indeed, of all

possible principles of selection, this might seem the most justifiable. There are

at least two possible interpretations of the phenomenon.34 One is that the regu-

latory authorities in question view prosecution for regulatory offences not in

terms of personal responsibility for conduct and outcomes, but as a tool avail-

able for furthering the aims of the relevant regulatory scheme.35 The fact that

the tool is so rarely resorted to demonstrates that the regulators think that there

are much better tools available to them. This interpretation arguably reflects the

view that regulatory crime is not “real crime”, and supports the interpretation

of fines for regulatory offences as activity taxes rather than punishments 

(see 3.6.3.5), in other words, as mechanisms of (re)distribution rather than 

retribution.

Another possible (and contrary) interpretation of the phenomenon under con-

sideration is that the regulatory authorities in question view the relevant regula-

tory crimes as real crimes, and fines imposed on regulatory offenders as

punishments rather than taxes; and that this is why they are loath to prosecute in

the absence of serious fault.36 Under this interpretation, the practice of selective

enforcement can be seen as giving effect to the responsibility-based objection to

strict criminal liability that it is inappropriate to impose the stigma that attaches

to punishment on a person whose conduct was faultless (see 3.6.3.5). In this way,

this instance of selective enforcement can be seen not only as presenting no chal-

lenge to responsibility-based principles of retributive justice, but as correcting

the legislature’s departure from those principles. The effect of such selective

enforcement can, however, also be understood in distributive terms. Fault-based

and strict liabilities distribute risks, harms and responsibilities in different ways.
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By prosecuting strict liability only in cases of egregious fault, selective enforce-

ment establishes a different pattern of distribution from that mandated by the

legislature. From this perspective, the acceptability of selective enforcement must

be tested according to principles of distributive justice. 

This last point can be generalised, I think. There is no objection, based on

principles of retributive justice, to selective enforcement of the criminal law

because there is no requirement that responsibility always be enforced. But pat-

terns of selective enforcement may be open to objection on distributive grounds

if, for instance, they are racially discriminatory or they seriously undermine

social goals of the criminal law, such as deterrence, without providing any

countervailing social benefit. Similarly, there is no objection, based on principles

of corrective justice, to settlement of civil claims because there is no requirement

that principles of responsibility always be enforced. But patterns of settlement of

civil claims may be objectionable on distributive grounds if, for instance, they are

systemically affected by inequality of resources. The principle that like cases be

treated alike is a principle of distributive justice, not of corrective or retributive

justice. In order to understand and assess any system of responsibility we need to

pay attention not only to the rules and principles according to which responsi-

bility is attributed, but also the principles and practices that determine the way it

is distributed. This is one of the senses in which an account of responsibility must

be relational in order to be accurate and complete.

7.4 SPREADING LEGAL RESPONSIBILITY

7.4.1 The importance of insurance in civil law 

In this section, I consider the implications for theories of responsibility of what

I will loosely call the spreading of responsibility. The terminology is loose

because what is spread is not responsibility but the financial costs of responsi-

bility. There are two main ways in which the financial costs of legal responsi-

bility can be spread—liability insurance and self-insurance. Liability insurance

spreads the costs of responsibility amongst a pool of potentially responsible par-

ties. Self-insurance involves passing on the costs of responsibility to some group

such as the responsible party’s customers (in the form of higher prices), employ-

ees (in the form of lower wages) or shareholders (in the form of lower 

dividends).37
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Liability insurance is a relatively recent phenomenon. It started to become

common only towards the end of the nineteenth century. It has had a fundamen-

tal impact on the law, most particularly in the context of tort liability for per-

sonal injuries. The tort system of compensating for personal injuries, as we know

it today, could not exist in the absence of widespread liability insurance. For

instance, the typical defendant to a tort action arising out of a serious road accid-

ent could not personally pay the amounts of damages that are routinely recov-

ered by claimants in such cases. In relation to personal injuries suffered on the

road and at work, liability insurance (or the provision of a financial guarantee in

lieu) is compulsory. As a result, the great majority of tort claims for personal

injuries arise out of work and road accidents, even though these causes of injuries

account for a much smaller proportion of the total number of potential personal

injury tort claims. Given that the vast majority of personal injury tort claims are

settled out of court by negotiation, there is a sense in which the tort system of

compensating for personal injuries is best understood as an insurance-based

administrative system incorporating a facility for recourse to a court when nego-

tiations fail. Even in areas where liability insurance is not compulsory (that of

commercial contracting, for instance), the civil liability system depends on lia-

bility insurance (or self-insurance) for its efficacy. Since the vast majority of all

civil liability claims are settled out of court, the whole civil liability system can

be viewed as an administrative compensation regime incorporating a facility of

recourse to a court to resolve disputes arising out of the negotiating process.

7.4.2 Insurance and interpretations of tort law

In relation to personal injury tort claims, in particular, the importance of liability

insurance has led many observers to argue that tort law can no longer be under-

stood as a system of rules and principles of personal responsibility (assuming it

ever was such a system), but must be viewed primarily as a means of compensat-

ing for harm, and of spreading the cost of that compensation widely and thinly

throughout society. Pursuing this interpretation, vicarious liability is seen to be a

loss-spreading device rather than an outworking of ideas of personal responsibil-

ity. From this perspective, tort law is viewed as a system of distributive justice, not

a system of corrective justice. A different interpretation of tort-law-cum-liability-

insurance (or perhaps more accurately, “insurance-cum-tort-law”) focuses on

defendants rather than plaintiffs, and speaks in terms of “cost internalisation”,

“enterprise liability” and “deterrence”. According to this view, tort law is prim-

arily a system for achieving the socially optimal incidence of injury-causing events

and the socially optimal level of injury costs. The key concept in this approach is

not responsibility for injuries but capacity to avoid or prevent accidents and to

minimise accident costs. This “economic” interpretation of tort law views it 

not as a mechanism for distributing injury costs but rather for achieving 

“efficiency”—i.e. the optimal utilisation of social resources.
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In descriptive terms, both of these approaches suffer from serious short-

comings. In principle, tort law does not purport to compensate for personal

injuries as such, but only for personal injuries that are caused in certain ways.

Conversely, tort law does not purport to provide incentives to avoid injuries—

it concerns itself with conduct that has actually caused injuries, and not with

potentially injury-causing conduct.38 In practice, we know that tort law does

not even compensate all those whose injuries fall within its terms; and such evid-

ence as we have casts serious doubt on the deterrent efficacy of tort liability even

in those classes of case that fall within its terms. Reactions to such facts depend

on the ideological predilections of the observer. So far as compensation is con-

cerned, some people favour replacement of the tort system with some system of

public provision (social security),39 while others prefer first party private insur-

ance.40 In order to further deterrence, liberal individualists favour fine-tuning of

tort law to improve its deterrent potential, while communitarians prefer public

regulation. By contrast, “corrective justice theorists”41 insist that tort law is still

best understood as a system of rules and principles of personal responsibility,

and that the compensatory and deterrent shortcomings of the tort system are of

no account provided the rules and principles of tort law are correctively just. 

How does each of these interpretations of tort law accommodate liability

insurance? As noted, the compensatory account of tort law is a reaction to the

prevalence of liability insurance. Under it, liability insurance is not only com-

patible with responsibility for tortious conduct, but is a necessary precondition

for performance of the main function of such responsibility, namely providing,

and spreading the cost of, compensation for harm.42 The theory underlying the

deterrence interpretation of tort law is that requiring compensation to be paid

for harm caused creates a financial incentive to prevent similar harm in the

future, provided this could be done at less than the cost of paying compensation.

By this mechanism, harm causing is reduced to its socially optimal level—people

will spend money on harm prevention to the point where reducing harm any fur-

ther would be more expensive than compensating for it. In theory, liability

insurance is compatible with this cost-benefit objective provided, anyway, that

the premium for the insurance accurately reflects the risk that the insured will

incur liability. 

Proponents of corrective justice accounts of civil law—and of tort law in par-

ticular—typically see no incompatibility between liability insurance and their

preferred interpretation of the law. Here is what Weinrib says:
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“corrective justice is applicable in the modern world despite the fact that the preva-

lence of liability insurance means that the defendant personally does not compensate

the plaintiff for the loss. Corrective justice goes to the nature of the obligation; it does

not prescribe the mechanism by which the obligation is discharged. Liability insurance

presupposes liability, and it is that liability which is intelligible in the light of correc-

tive justice. Nothing about corrective justice precludes the defendant from anticipat-

ing the possibility of liability by investing in liability insurance”.43

At first sight, Weinrib’s approach is puzzling. Corrective justice accounts of tort

law are rooted in ideas of personal responsibility. From the proposition that civil

liability is a function of personal responsibility, it might seem to follow that the

cost of liability should rest on the person held responsible for the liability-

attracting event. Through liability insurance, a person can shift much of the cost

of liability onto others who were not personally responsible for the liability-

attracting event. In this way, it might be argued, liability insurance undermines

personal responsibility. The view that provided the allocation of liability is con-

sistent with corrective justice, it does not matter how the liability is “discharged”,

seems to ignore the possibility that liability insurance might so undermine correc-

tive justice as to cast doubt on whether tort law can be understood as its vehicle.

Schwartz identifies various “fairness-based” justifications for liability insur-

ance.44 One is that it enhances freedom of contract: “the goals of ethics are gen-

erally advanced if individuals are allowed, in a voluntary way, to enter into

contracts that they know will be binding on them”.45 A second fairness-based

justification for liability insurance identified by Schwartz views it as a cushion

against liability for bad luck46 and against the risk of errors in the adjudication

of liability.47 Thirdly, Schwartz thinks that provided premiums are risk-related,

liability insurance can further retributive justice by making “the defendant’s

financial burden proportional to the level of improper risks that his conduct

occasions”48 and by spreading the costs of liability amongst all risk-creators,

and not just those whose risky conduct actually causes harm. Fourthly,

Schwartz points out, liability insurance “fares just fine”49 to the extent that tort

liability is justified in terms of compensatory justice. None of these justifications

helps much in explaining why Weinrib thinks that liability insurance is compat-

ible with his account of corrective justice. The first makes some sense of his view

about liability insurance quoted above; but being entirely agent-focused, it also

suggests inconsistency between that view and his insistence that private law

must be understood correlatively. The second and third justifications are agent-
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focused, and the fourth is victim-focused; and so they are all incompatible with

the correlativity account of private law. The retributive justice justification is

incompatible with Weinrib’s account in another way too, because it appeals to

the spreading of risks amongst actors who have not caused harm. Indeed, the

propensity of liability insurance to impose liability costs regardless of causation

would seem to make it deeply problematic for Weinrib,50 who insists on the cen-

trality of causation of harm to the concept of corrective justice.51

The key to understanding Weinrib’s position is the distinction between tort law

and the tort system. His view is that tort law—in the sense of judge-made52 legal

doctrine—must be understood “internally” as a set of rules and principles of per-

sonal responsibility, without reference to its social effects or “external purposes”,

such as compensation and deterrence. Because the incidence and availability of

liability insurance generally play no part in tort doctrine, Weinrib can ignore the

impact of insurance on the practical operation of tort doctrine—in other words,

on the realisation of tort liability in the tort system. Schwartz, by contrast, is inter-

ested in the tort system—tort law in action—and in its goals and effects. He con-

cludes, therefore, that any account that ignores the impact of liability insurance

will be “unsound”.53 But in directing this criticism at Weinrib, Schwartz wrongly

attributes to him concern with the extent to which corrective justice is realised in

the operation of the tort system. Weinrib’s account of tort law is deeply philo-

sophical in its concentration on concepts and its disregard of how those concepts

might be, and are, operationalised. Weinrib’s version of corrective justice has

nothing to say about liability insurance because its only concern is the internal

conceptual logic of the set (or sets) of rules and principles we call “private law”.

If Weinrib were offering corrective justice normatively (or descriptively, for that

matter) as a goal of tort law, liability insurance might be seen to undermine the

achievement of that goal so seriously as to make the corrective justice account of

tort law totally implausible. Indeed, it is precisely the mismatch between the con-

cepts of personal responsibility that underlie tort doctrine and the realisation of

those concepts in the tort-cum-liability-insurance system that has generated the

most powerful critiques of, and the deepest dissatisfactions with, tort law as a

social institution for dealing with injury and illness.

7.4.3 A relational and functional account of the relationship between 

responsibility and liability insurance

As was suggested in 7.4.2, insurance against civil liability looks troublesome

from a responsibility point of view because it enables the cost of liability for
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harm to be offloaded onto parties who were not responsible for the harm.

Indeed, it has been said that “[a]t the beginning of the nineteenth century, 

liability insurance would have been . . . considered immoral”.54 If the law had

adopted this approach, the growth of the liability insurance industry would

have been seriously impeded, and the enactment of statutes requiring car users

and employers to buy liability insurance would, no doubt, have been signific-

antly delayed. As it was, while liability insurance contracts in respect of delib-

erate wrongs were generally regarded as illegal and unenforceable, no legal

barriers were put in the way of insurance against negligence-based and strict lia-

bility.55 As the responsibility-based argument against liability insurance would

lead us to expect, this has undermined the responsibility-based analysis of tort

liability for personal injuries to the point where the High Court of Australia has

held that even liability to pay punitive damages may be insured against,56

despite the fact that such liability requires mens rea. The court supported this

rule by arguing that punitive damages “serve to assuage any urge for revenge felt

by victims and to discourage any temptation to engage in self-help likely to

endanger the peace”. The court also appealed to the expressive function of puni-

tive damages which, it seemed to think, was unaffected by insurance.57

In principle, one would expect the position regarding insurance against crim-

inal liability to be somewhat different. After all, the criminal law paradigm is

agent-focused; and it might be thought that there is a fundamental ethical (if not

logical) incoherence in the idea that the risk of being punished should be insur-

able. But here too, while it is clear that insurance against liability for crimes 

that require mens rea is illegal, there is doubt as to whether insurance against

negligence-based and strict criminal liability is similarly unenforceable.58

In a crude way, drawing the line between insurability and uninsurability by

distingushing between liability based on mens rea on the one hand, and negli-

gence-based and strict liability on the other, might seem consistent with the idea

that “moral” responsibility requires culpability, and with an agent-focused,

choice-based interpretation of culpability: a person should not be allowed to

offload the burden of culpability-based responsibility onto non-responsible par-

ties by insurance or passing-on. By contrast, under this approach there would be

no responsibility-based objection to insurance against (or passing-on of) the

costs of legal liability that cannot be justified in terms of choice-based culpabil-

ity (assuming that the liability itself is justifiable). 

However, drawing the line between insurability and uninsurability in this

way does not seem right in relation either to civil liability or criminal liability.

For one thing, the distinction between liability for mens rea on the one hand,
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and negligence-based and strict liability on the other ignores the nested nature

of criteria of legal liability (3.5.1). The relevant point so far as a person’s respon-

sibility is concerned is not the legal basis of liability, but whether the person held

liable was actually at fault or not; and if at fault, in what way (intentionally,

recklessly or negligently). 

More substantively, so far as civil liability is concerned, the distinction is prob-

lematic because it classifies breaches of the law in an agent-focused way, ignor-

ing the essentially relational nature of responsibility under the civil law

paradigm. From the claimant’s point of view, the harm to be repaired is the same

regardless whether it was caused intentionally, recklessly, negligently or without

fault. Why, then, should the law (in the name of an inappropriate model of

responsibility) make it more difficult in practice for the victim of intentional or

reckless harm to recover compensation than it is for the victim of negligent or

faultless harm, by allowing liability for the latter, but not for the former, to be

insured against? In 3.4 we saw that mens rea requirements play two roles in tort

law. Their independent function is to justify the imposition of liability where

none would attach in its absence (as in relation to the so-called “economic

torts”). Their ancillary function is to justify the awarding of remedies that would

not be available in their absence (as in relation to the tort of deceit). Neither of

these functions requires that tort liability for mens rea should be uninsurable.

This is obvious in relation to the ancillary function—here, the presence of mens

rea justifies enhanced protection for the claimant’s interests. It makes no sense to

undermine this enhanced protection by prohibiting insurance of the enhanced

liability. By its independent function, mens rea restricts the scope of tort liability

for social reasons, so as not to discourage competition, for instance. But such

reasons do not require or justify banning insurance against liability in cases that

fall within the scope of liability so defined, because the main function of such lia-

bility, as of civil liability generally, is to justify the imposition of obligations of

repair. Liability insurance facilitates the fulfilment of such obligations.

The effect of liability insurance may be to blunt the expressive and deterrent

effects of civil liability. But this is not a strong argument against allowing it

because rules and principles of responsibility under the civil law paradigm (even

those that require mens rea) are not primarily (or well) designed to stigmatise

defendants and to deter unacceptable conduct; and because if it were not

allowed, civil law could not effectively perform its main function of repairing

harm. Liability insurance is a positively desirable adjunct to civil law responsi-

bility rules and principles because it enables injurers to fulfil obligations of

repair that would otherwise be beyond their resources. It does not follow from

this that rules of civil liability should take account of whether the defendant was

insured against liability or could have bought such insurance. Liability insur-

ance is a responsibility-compatible, claimant-friendly adjunct to civil liability.

But civil liability is not a function of either insurance or insurability.59
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For Honoré, liability insurance is not only compatible with strict tort liabil-

ity, but also plays an essential part in justifying it.60 His argument is based on

the idea that proportionality between proscribed conduct and sanction is as

much a requirement of civil law as of criminal law. His view is that tort liability

can be justified even in the absence of mens rea because imprisonment is not

available as a sanction for breaches of civil law. But because the financial bur-

den of repairing harm can be very great, some variety of fault is generally a pre-

condition of tort liability. In his opinion, liability without fault that imposes

heavy financial burdens can only be justified if the costs of liability will be spread

by insurance. Several objections can be made to this line of argument. First, it

involves assessing the fairness of civil liability in an excessively agent-focused

way. The importation of the proportionality principle into civil law gives too 

little weight to the reparative function of civil law. Secondly, Honoré seeks to

justify strict tort liability in terms of its impact on agents rather than in terms of

the protection it gives to the interests of victims and society (3.6.3.5). Thirdly,

by making loss-spreading ability relevant to liability, Honoré’s argument fatally

undermines the potential of strict liability to repair harms by leaving it open to

potential defendants (in the absence of a legal requirement to insure) to avoid

liability by “going bare”.61 Because of the relational nature of responsibility

under the civil law paradigm, liability insurance should be viewed essentially as

a protection for claimants, not for defendants. The critical normative question

in this context is not whether potential defendants should be allowed to insure

against liability but whether they should be required to do so.

Drawing the line between insurability and uninsurability by distinguishing

negligence-based and strict liability from liability for mens rea does not seem

right in relation to criminal liability either. The analysis in 3.6.3.1 challenged the

choice-based view that negligence is not culpable, and that negligence-based

criminal liability is objectionable in principle. If negligent conduct is thought

sufficiently culpable to attract criminal liability, it is at least arguable that since

criminal liability for mens rea is not insurable, negligence-based criminal liabil-

ity should not be insurable either. It may be that only “gross” negligence

deserves the stigma of punishment—of serious punishment, anyway. However,

even if fines for negligence are seen as carrying little or no stigma, but rather as

being designed to provide incentives to take care, their impact would be blunted

by insurance. Since the offender’s means are relevant to the assessment of crim-

inal fines, and since they are payable to the state rather than to any victim(s) of

the crime, there seems no good reason why they should be insurable, and good

reason why they should not be, even if they carry no stigma. In this respect,

criminal liability for negligence should be distinguished from civil liability for

negligence. Because the main function of rules and principles of responsibility

under the civil law paradigm is to justify the imposition of obligations of repair,
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liability for negligence should be insurable even though negligence is culpable.

By contrast, criminal law sanctions for negligent behaviour are not reparative,

but deterrent (even if not retributive). The reason they should not be insurable

is that this would be likely seriously to blunt their deterrent (and retributive)

effects. 

As for strict criminal liability, it was argued in 3.6.3.5 that punishing the fault-

less is objectionable, and that the better interpretation of fines levied in the

absence of fault is that they are a sort of activity tax. If this is correct, then insur-

ance against strict criminal liability seems unobjectionable on the basis that its

likely effect would be to internalise the cost of liability to a risk pool defined in

terms of the offending activity. Since taxation is a (re)distributive mechanism,

there can be no objection in principle to spreading its burden amongst a group

sharing tax-attracting characteristics with the taxpayer.

I have argued that the choice-based account of the relationship between lia-

bility insurance and responsibility under the civil law paradigm is inadequate

because it ignores the main function of rules and principles of civil responsibil-

ity, namely to justify the imposition of obligations of repair. Its defect in rela-

tion to responsibility under the criminal law paradigm is analogous: it ignores

the main function of rules and principles under that paradigm, namely to justify

the imposition of retributive and deterrent sanctions (punishments and penal-

ties). There certainly does seem to be a fundamental ethical inconsistency

between these functions of rules and principles of criminal responsibility and

tolerance of liability insurance. People should not be allowed to offload

deserved punishments and penalties onto others who do not deserve it. So the

fundamental question in this context concerns when the imposition of criminal

sanctions is justified. For choice theorists, mens rea is a precondition of criminal

sanctions being justified. Some people would say that negligence sometimes

deserves a criminal sanction. In the view of many people, punishment cannot be

justified in the absence of fault. To the extent that criminal sanctions can be

imposed in situations where they cannot be justified, they should be (and in

practice, typically are) interpreted as a sort of activity tax. The purpose of activ-

ity taxes is to regulate the incidence of the activity in question. So long as the tax

is internalised to the relevant activity, there can be no objection to the spreading

of the burden of the tax beyond the taxpayer personally. 

7.5 CONCLUSION

The purpose of this chapter has been to consider the relationship between judge-

made rules and principles of responsibility—“the law in the books”—and cer-

tain practices through which those rules and principles are implemented—“the

law in action” we might say. In various ways, the practices of settlement out of

court, selective enforcement and liability insurance generate discrepancies

between, on the one hand, what the law says about when people are responsible
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and about the sanctions that appropriately attach to that responsibility; and, on

the other hand, the responsibility and sanctions that are actually realised and

imposed. So far as settlement and selective enforcement are concerned, the gen-

eral conclusion is that neither is, per se, objectionable in responsibility terms

because responsibility is a resource, and the resource-holder is under no obliga-

tion to utilise that resource. This conclusion rests ultimately on the idea that

responsibility rules and principles are social practices, and that they are best

understood functionally. The basic functions of legal responsibility rules and

practices are to justify the imposition of sanctions—reparative, retributive,

restorative, and so on. Settlement and selective enforcement may be objection-

able if they generate distributional injustice in the allocation of such sanctions.

But the mere fact that the full potential of responsibility rules and principles to

fulfil these functions is not realised is not, in itself, objectionable. However

important corrective and retributive justice (for instance) may be, they are not

worth pursuing at any cost to the achievement of other valued objectives.

So far as liability insurance is concerned, my relational and functional analy-

sis concluded that it is not inconsistent with responsibility under the civil law

paradigm—whether the responsibility is based on mens rea or negligence, or can

arise without fault—because it furthers the primary reparative goal of civil law.

By contrast, I concluded that liability insurance is inconsistent with the primar-

ily retributive, expressive and deterrent functions of sanctions under the 

criminal law paradigm, but not with sanctions that are effectively activity taxes.
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8

Responsibility in Public Law

8.1 THE PUBLIC LAW PARADIGM

THE MAIN SOCIAL function1 of principles of responsibility under the civil

law paradigm is to prevent and repair harm to individuals. Under this para-

digm, the basic distributive question is how to balance the interest we each have

in freedom of action against the interest we each have in security of person and

property. The main social function of principles of responsibility under the

criminal law paradigm is to punish and deter seriously unacceptable behaviour.

Under this paradigm, the basic distributive question is more complex than that

under the civil law paradigm. Against the interest we each have in freedom of

action has to be balanced, on the one hand, the interest we each have in security

of person and property; and on the other hand, society’s interest in order and

security. The importance of this social interest under the criminal law paradigm

is reflected in the very small role played by victims in the criminal process, and

also in the fact that not all crimes involve invasion of an individual’s interest in

security of person or property.

The social functions of principles of responsibility under the paradigm with

which this chapter is concerned (which I shall call the “public law paradigm”) are

essentially similar to functions of principles of responsibility under the civil law

and the criminal law paradigms—chiefly to prevent harm and deter certain types

of conduct (see 8.4.3). But the distributive issue that the public law paradigm pre-

sents is different. The public law paradigm is centrally concerned with the per-

formance of public functions.2 On the one hand, public law deals positively with

1 Their basic normative function is to justify the imposition of sanctions designed to achieve this
social function. I have adapted the distinction between normative and social functions from Raz
(1973).

2 There are some serious complications lurking in the distinction between public (i.e. govern-
mental) entities and public functions. A common view is that non-governmental entities may and
do perform public functions, and that governmental entities may and do engage in non-public activ-
ities. According to this view, the province of public law should be defined in terms of public func-
tions. Another view is that everything done by government is “public” in some sense because in
everything it does, government’s obligation is to serve the public interest: governments have no
interests of their own. This approach finds expression in the Human Rights Act 1998, which applies
to all activities of “public authorities”; but only to other actors to the extent that they are perform-
ing public functions (Oliver (1999), 226–7). The two approaches start from different points. The
former (“British”) approach rests on a principle of equality of government and nongovernment
before the law, while the latter (“Continental”) approach starts with the proposition that govern-
ment should be treated differently from its citizens. The difference is further discussed later in this
section, and in 8.3, 8.4.1 and 8.4.2.



the functions, structure, organisation and processes of public functionaries; and

on the other hand, it is concerned negatively with regulating, controlling and

reviewing the exercise of public functions by defining and enforcing the obliga-

tions of public functionaries. For present purposes we can define public functions

as functions that are (meant to be) performed on behalf of and in the interests of

the public (in the sense of society as a whole) rather than on the functionary’s

own behalf (self-interestedly), or on behalf of and in the interests of any particu-

lar individual or group.3 Whether a function is public in this sense or not is a

normative question. Least controversially public is the provision of certain “pub-

lic goods”, i.e. goods (in the sense of “benefits”) that cannot effectively be pro-

vided to some without being provided to all4, such as national defence.5 The last

twenty years have witnessed major changes in views about whether the provision

of particular non-public goods—most notably, perhaps, public utilities such as

gas, electricity, clean water and telecommunications—is a public function or not.

Public law defines what are public functions for its purposes, and public law

principles of responsibility provide an answer to the distributive question of how

to balance the public’s interest in the promotion of the public good through the

performance of public functions,6 against the interests of citizens in freedom of

action, security of person and property, and the promotion of their well-being as

individuals or as members of some group within society (as opposed to society as

a whole).

Perhaps the most famous legal discussion of this question is that of the

Victorian jurist, A.V. Dicey.7 His basic view can be encapsulated as the “equal-

ity principle”. Dicey believed that in its dealings with citizens, government

should be subject to the same law as governed dealings between citizens

amongst themselves. Thus, he argued that government should be liable to be

sued for torts and breaches of contract (for instance) in the “ordinary courts”.

He was deeply opposed to a system (such as the French) in which public func-

tionaries were judged according to special rules administered by special courts.

His fear was that special laws could be and were used to justify privileges and

immunities for public functionaries that were not also enjoyed by citizens. He

apparently did not conceive of the possibility that special laws might be used to
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3 Similarly Sorell (2000), 91; Walzer (1973), 162–3. This definition is neutral as between the two
views outlined in the previous note. Under the first view, functions are classified by their nature,
whereas under the second view, only functions performed by non-government entities are so classi-
fied because all functions performed by government are public regardless of their nature. This latter
view puts more weight on the distinction between the state and civil society than does the first view.
It is, therefore, ironical that Oliver, who seeks to destabilise the public/private distinction, should be
a proponent of the second view: Oliver (1999), esp 110–16.

4 The classic discussion of public goods is Samuelson (1954). He defined them in terms of non-
excludability and non-competitive consumption (one person’s enjoyment of the good does not
diminish anyone else’s enjoyment of it). Subsequent work has emphasised non-excludability.

5 A classic example of a public good the provision of which many people would consider not to
be a public function is free-to-air television.

6 However that interest is defined. The “public interest” is, of course, a highly contested concept.
7 Dicey (1885).



impose additional obligations on public functionaries. Dicey’s work was vul-

nerable to criticism on various grounds,8 and despite its huge and continuing

influence on public law thinking, many of his views are now deeply unfashion-

able. His genius lay in his ability to spot and clearly articulate fundamental

issues. Of those he uncovered, that concerning whether and to what extent 

the law should treat government differently from the way it treats “citizens” is

perhaps the most basic and important.9

Dicey’s view of public law followed what (in 2.4.1) I have called the “private

model” of the role of the courts in holding public functionaries accountable.

According to this model, public law is primarily concerned with the basic distrib-

utive question of how to balance the public interest in the performance of public

functions against the interests of individual citizens in freedom of action and secur-

ity of person and property. The beneficiaries of public law principles of responsi-

bility under the private model of the judicial role are individuals. By contrast,

under what I have dubbed the “public model” of the role of the courts in holding

public functionaries accountable, public law principles of responsibility protect

the interests of the public and of sections of the public. Under this model, the dis-

tributive question is not how the costs and benefits of the performance of public

functions should be divided between the public on the one hand, and individual

citizens on the other, but rather how those costs and benefits should be divided

between various sections of the public. Under this model, the “public interest” in

the performance of public functions is conceived as a balance between various sec-

tional interests; and public law principles of responsibility impose certain con-

straints within which public functionaries must operate in striking that balance.

The private model of the judicial role is reflected in the fact that public func-

tionaries are, in general, liable to be sued for breaches of civil law. It is also

reflected in the fact that individuals may have “standing” to enforce public law

principles of responsibility through the courts. The public model of public law

is reflected in the fact that groups (and individuals) may have standing to enforce

public law principles of responsibility as representatives either of the public as a

whole or of some section of the public.10 Indeed, the law of standing provides a

sort of litmus test of the extent to which public law principles of responsibility

fit into the private or the public model of public law. For instance, in recent years

there has been a deep ideological divide amongst members of the US Supreme

Court over the extent to which interest groups should be accorded standing

independently of a showing of injury suffered personally by individual members

of the group.11 English public law is arguably more willing to accord standing

to groups than either side of the US debate.12
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The public law paradigm of responsibility, then, addresses two distributive

questions: first, how to balance the public interest in the performance of public

functions against the interests of individual citizens; and secondly, how to bal-

ance the (competing) interests of various sections of the public in the perform-

ance of public functions. The first aim of this chapter is to consider briefly what

the law says about which functions are public—in other words, the province of

public law. The second aim is to examine the way the law goes about answer-

ing the two distributive questions posed under the public law paradigm—in

other words, to examine the grounds and bounds of public law responsibility.

The third aim of the chapter is to explore the relationship between the law’s

approach to dealing with these distributive issues and non-legal ways of think-

ing about them. Before attempting these tasks, however, it is necessary to say

something about the institutional framework of public law.

8.2 THE INSTITUTIONAL FRAMEWORK OF PUBLIC LAW

In a crude way,13 it is possible to see legal principles of responsibility for con-

duct of individual citizens engaged in on their own behalf, or on behalf of other

individual citizens (“private law”), as law made by the government to regulate

the lives of the governed. One of the legal tasks of government is to provide prin-

ciples of responsibility that determine how risks and costs generated by such

conduct are to be distributed. By contrast, public law may be seen as law made

by the government to regulate the performance of public functions. Not all pub-

lic functionaries are government entities. For instance, non-government bodies

are involved in regulation of financial and commercial activity. But government

is the major repository of public functions, and non-governmental public func-

tionaries can be viewed as delegates of government, at least in the sense that they

are performing functions that could appropriately be performed by govern-

ment. So public law can be viewed, in effect, as law made by government to reg-

ulate governmental activities. One of the legal tasks of government is to provide

principles of responsibility that determine how risks and costs generated by the

performance of public functions are to be distributed. 

Addressing the potential for conflicts of interest and abuse of power inherent

in this situation (in which those who wield power are also centrally involved 

in regulating its exercise) provides the rationale for various constitutional 

principles and ideals, including separation of powers, checks and balances, 

representative and responsible government, and the rule of law in its formal or

procedural sense. Such principles and ideals are designed in large part to ensure

that in exercising public functions, public functionaries do not seek to further

their own personal interests, and that they do not (in arriving at a conception 

of what the public interest requires) give undue weight to the interests of some
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section of society to which they belong, or with which they identify, or which

they represent. Fundamental to understanding the public law paradigm of

responsibility is an appreciation of the interaction between such constitutional

fundamentals and the institutional architecture of government. Amongst polit-

ies there are, of course, various architectural styles, and my discussion will deal

only with Westminster-style governmental systems.

In Westminster systems the relationship between the executive and the legis-

lature is one of greater or lesser intimacy, while that between the executive and

the legislature on the one hand, and the judicial branch on the other is one of

considerable distance. Put crudely, in Westminster systems, the executive more

or less controls the legislature. At the same time, compared with the executive,

the legislature is relatively immune from control by the courts, even in polities

that have a constitutionally entrenched bill of rights. There are more grounds on

which actions of the executive can be challenged in court than on which acts of

the legislature can be so challenged. This is because in a democracy, the main

avenue of accountability for parliamentary legislation is to the people through

the ballot box. The executive’s control over the legislature provides it with

opportunities, that it might not otherwise have, to cast over its activities the

blanket of legislative immunity from review by the courts. Widely drafted

statutory provisions excluding judicial review provide a good example.

The position of the courts vis-à-vis the executive is compromised by their

ambiguous location in the architectural scheme of things. In relation to private

law, the courts can, and typically are, seen as a more or less independent 

dispute-resolving and law-making facility provided by government for its citi-

zens. In relation to public law, by contrast, the fact that the courts constitute a

branch of government threatens their legitimacy in at least two ways. From the

citizen’s perspective, it raises a doubt about their impartiality as between citizen

and government. From the perspective of the other branches of government, it

raises the spectre of judicial usurpation of functions that rightly belong to them.

An important device for dealing with the second of these threats is the trichoto-

mous distinction between law, fact and policy. The role of courts in the consti-

tutional order is to enforce (and, to a lesser extent, to make) law. By defining the

category of “law” narrowly relative to “fact” and “policy”, and by leaving the

executive relatively free of control on matters of fact and policy, the courts

attempt to minimise the risk of attracting accusations of overstepping the

proper bounds of their constitutional role.

An argument often used by courts to justify defining their role, as reviewers

of the performance of public functions, in terms of a relatively narrow concept

of “law” is that there are other avenues of review available to enforce non-legal

standards of propriety on government. In the discussion so far in this book, the

highly institutionalised domain of law has been contrasted with the largely non-

institutionalised domain of morality. As a picture of civil society, this account is

accurate enough. Outside of the law, there are relatively few norm-enforcing

institutions in civil society. In the public domain, by contrast, there is a plethora
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of institutionalised mechanisms for policing compliance with non-legal

norms.14 There is, no doubt, a domain of public “morality” that is devoid of

institutions of the types that are characteristic of law. But there is, in between

public law and public morality, a normative domain in which formal institu-

tions of various sorts play significant policing and enforcement functions. We

might collectively call them “institutions of non-legal accountability”, and their

job that of “enforcing norms of non-legal responsibility”. The most venerable,

and in constitutional terms, the most important, of such institutions is parlia-

ment in its guise as scrutineer of government conduct under the principles of

“responsible government” and “ministerial responsibility”. In Westminster sys-

tems, ombudsmen tend to operate under this umbrella as agents of parliament,

as do general audit offices.15

The upshot is that whereas in the context of civil society, legalisation of

norms is the most important technique for engaging formal institutional mech-

anisms of policing and enforcement, in the public realm law has various com-

petitors for “regulatory space”. A major argument of this book so far has been

that law and morality chiefly differ not in terms of the account they respectively

give of what it means to be responsible, but rather in terms of what obligations

they respectively impose. The same point holds, I would argue, in the public

realm. The various normative sub-systems, both institutionalised and non-

institutionalised, found there establish different sets of obligations (prospective

responsibilities), but operate with a common store of concepts of what it means

to be responsible. It follows that the focus of analysis in this chapter will be on

the grounds and bounds of responsibility in public law, not on what it means to

be responsible.

8.3 THE PROVINCE OF PUBLIC LAW

I have defined the province of public law in terms of the concept of public func-

tions. I have defined public functions as functions that are judged as being

appropriately performed on behalf of the public rather than on behalf of the

functionary or of some particular individual or group. It is because public func-

tions are so judged that they are seen to raise questions about how risks and

costs generated by their performance should be distributed between the public

and citizens on the one hand, and between various sections of the public on the

other hand. This definition of public functions and of the province of public law

is not intended as an account of the currently relevant law in any jurisdiction,

and here is not the place to attempt to give such an account. For one thing, the

distinction between public and private functions is used in various contexts, and

it is by no means clear that the distinction is drawn in the same way in all of
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those contexts. The definition is simply an attempt to identify the criterion that

seems to provide the ultimate foundation of the distinction between public and

private functions. For present purposes, three comments will suffice. 

First, because the criterion of publicness is a normative one, the basic issue it

addresses is whether the function in question is appropriately performed in a

representative capacity by the functionary on behalf of the public. For purposes

of legal principles of responsibility, the basic issue is whether performance of the

function in question appropriately raises a question about how risks and costs

generated thereby should be distributed between the public and citizens, and

between various sections of the public. Not all functions performed by govern-

ment are public in this sense. In other words, for the purposes of legal responsi-

bility, not all conduct of public functionaries is treated as being done in a

representative capacity on behalf of the public. For instance, if a civil servant

driving a car on government business negligently injures a pedestrian, the legal

liability of the driver and, vicariously, of the government, will be assessed

according to the same rules of tort law as would apply if the driver had been a

citizen driving the car for their own purposes. In other words, the case will not

be seen as appropriately raising an issue about how the costs of the accident

should be distributed between the public and the injured pedestrian. Rather, the

driver and the government will be treated in law as having been acting on their

own behalf and not on behalf of the public, and the distributive issue will 

be how to distribute the costs of the accident between the pedestrian and the 

driver/employer. There is obviously a sense in which a civil servant driving a car

on government business is acting on behalf of the public, if only because the

activity is funded out of the public purse. But the question in the present context

is whether what is being done is judged appropriately to raise an issue about

how the costs of the activity should be distributed between the public and 

citizens or between sections of the public.

The second point to make is this. It has often been observed that some com-

mercial corporations have larger turnovers than some nation-states, and that

their activities can affect the public or sections of the public just as much as, if

not more than, some of the activities of governments. And yet, the activities of

such corporations are treated, for purposes of legal responsibility, as private

rather than public. The suggestion here is that because such activities affect

large numbers of people in significant ways, they should be treated by the law as

public, i.e. as being conducted on behalf of the public and as appropriately rais-

ing issues about the distribution of their costs between the public and individu-

als, and between sections of the public. In other words, the argument is that

when engaged in commercial activities that affect large numbers of people, 

corporations should be treated as public functionaries. 

In assessing such arguments, several factors seem relevant. On the one hand,

there are obvious and significant differences between the sort of commercial activ-

ities that proponents of such arguments have in mind and governmental activities.

For one thing, the activities of private commercial corporations are typically not
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funded out of the public purse; and for another, commercial corporations do not

have access to state mechanisms of coercion in aid of achieving their objectives.

On the other hand. although such factors play an important part in supporting

classification of certain functions as public, for responsibility purposes the criti-

cal issue is whether the function in question is seen as appropriately raising the

distributive issues already mentioned. Nor is the fact that the functionary is not a

governmental body in any way conclusive against classification of its functions as

public. The performance of functions that are uncontroversially public may be

delegated to non-government bodies, and there is no logical reason why a func-

tion that has never been performed by government should not be treated as pub-

lic if its performance is thought appropriately to raise the distributive issues that

are distinctive of public functions. Because the concept of “public function” is a

normative one, commercial activities of non-governmental corporations could be

treated as public. If they were, distributing risks and costs generated by such activ-

ities would be seen as raising issues of distribution as between the public and indi-

vidual citizens, and as between sections of the public, as opposed to issues of

distribution as between individual and individual.

The third point to be made about the province of public law is this: in the past

twenty years in various countries, many activities carried on by government

functionaries have been transferred to non-government entities through privati-

sation and outsourcing. In relation to some of these activities, many public

lawyers have seen this process as one of transferring the performance of public

functions from a government to a non-government functionary. Consequently,

they have argued, public law principles of responsibility should continue to gov-

ern the performance of such functions. By contrast, the ideology underlying at

least some of these developments has, I believe, rested on a conviction that the

functions in question are not appropriately classified as public, and that their

performance is not appropriately subjected to public law principles of account-

ability. This difference of opinion is, of course about a normative question; and

for the purposes of legal responsibility, it is for the law to decide how the ques-

tion should be answered in relation to any particular function. It goes without

saying that the fact that a particular function was once, but is no longer, 

performed by government does not determine its character as public or private

any more than the fact that a particular function has never been performed by

government determines its character. To repeat yet again, the legal criterion of

publicness is a function of certain distributional issues.

8.4 GROUNDS OF PUBLIC LAW RESPONSIBILITY

8.4.1 Civil liability

Historically, government enjoyed various protections from civil liability for

torts, breaches of contract, and so on. But now the common law’s starting point
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is perhaps more accurately described as a principle of equality.16 In its pure

form, the equality principle states that the government should be subject to the

same liability rules as its citizens. The principle has two limbs: government

should enjoy no immunities from or defences to liability not also enjoyed by cit-

izens; and government should be subject to no liabilities to which citizens are

not subject. However, the principle is rarely stated in this pure form. It is typic-

ally qualified by the words “as nearly as possible” or the like. The basic justi-

fication for the qualification is that government may legitimately coerce citizens

to act or refrain from acting in ways determined by the government in order to

further community goals at their expense. This legal power of legitimate coer-

cion is not possessed by any ordinary citizen, no matter how great their de facto

power over other citizens may be. Government is different from its citizens in

having power which they do not have, and in having responsibilities to the com-

munity as a whole which they do not have. The phrase “as nearly as possible”

recognises that in order to control the exercise of the legitimate coercive powers

of government we may be justified in imposing certain liabilities on government

which do not also rest on its citizens; and that in order to enable it to fulfil its

responsibilities to society as a whole, we might be justified in relieving govern-

ment of certain liabilities to which citizens are subject. The phrase also indic-

ates, however, that departures from the equality principle ought to be the

minimum necessary to achieve an acceptable level of control over the exercise of

government power consistently with giving government sufficient freedom to

further the public interest.

Expanded in this way, it becomes clear that equality before the law is a for-

mal principle. It instructs us to treat government in the same way as citizens are

treated to the extent that government is the same as its citizens; but beyond that,

to treat it differently. Under the equality principle, actual equality of treatment

is not the ideal to be aimed at. The goal is the “right” mix of equal and unequal

treatment.

The equality principle has traditionally been stated as being concerned with

the relative legal positions of government on the one hand, and citizens on the

other. One of the most important developments of the last thirty years in think-

ing about public law is the realisation that there is a difference between what

might be called “the tasks of government”, on the one hand, and what govern-

ments actually do, on the other. The “tasks of government” are those tasks that

are thought appropriately performed on behalf of the public—what I have ear-

lier called “public functions”. We now understand that not everything that gov-

ernments do is done in performance of public functions, and that not all public

functionaries are government entities. It follows, I think, that the equality prin-

ciple must be rephrased in terms of “public functionaries” rather than in terms

of “government”. Public functionaries have powers and obligations that do not
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attach to things done in performance of “non-public” functions (whether by cit-

izens or government); and one way of recognising this is to make appropriate

modifications to the way that rules and principles of civil liability (that 

were developed in a non-public context) apply to the performance of public

functions.

Here it is neither necessary nor feasible to explore in detail the way legal rules

and principles of civil responsibility are modified in their application to public

functionaries. A few examples will suffice. In the law of contract, the doctrine

of executive necessity may provide a public functionary with a defence to a

claim for breach of contract.17 It is in the law of tort that the implications of the

equality principle have been given most attention. There, various technical

devices have been utilised to protect public functionaries from civil liability.

One is the rule that breach of a statutory duty is not actionable in tort unless the

duty was designed to protect individuals rather than the public generally.

Another is the recognition of immunities. Judges and magistrates enjoy wide or

even total immunity from tort liability in exercising their judicial functions; and

police officers enjoy wider freedom from tort liability for arrest than do ordin-

ary citizens.18 In the tort of negligence, the concepts of “proximity” and “justice

and reasonableness” have been utilised to create immunities from civil liability

by denying the existence of a duty of care.19 At the level of standard of care, pub-

lic functionaries may be protected by requiring them to meet a lower standard

of reasonable conduct than is demanded of ordinary citizens (so-called

“Wednesbury unreasonableness”: 3.3.1.3). Each of these devices provides a con-

ceptual framework for distributing risks and costs generated by performance of

public functions differently from those of non-public activities. 

On the other side of the coin, there is one traditional head of tort liability that

only applies to the performance of public functions, namely misfeasance in a

public office.20 Liability for this tort can attach only to conduct that is unlawful

in the public law sense—see 8.4.3—and so it can be seen as creating a ground of

legal liability to which the conduct of citizens is not subject. However, it seems

that liability can arise under this tort only if the agent knew that their conduct

was unlawful or, at least was aware that it might be unlawful; and only if the

agent intended to harm the victim or, at least, was aware that their conduct cre-

ated a risk of harm. In other words, this is a mens rea tort, requiring either inten-

tion or recklessness in relation both to the quality of the conduct in question and

to the harm caused. As a result, the tort imposes no more onerous obligations

than do “non-public” torts, such as intimidation, that require unlawful conduct
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and mens rea. More importantly, perhaps, repeated attempts by litigants to per-

suade courts to abandon the mens rea requirement, so that misfeasance in a pub-

lic office would generate liability (simply) for causing harm by conduct unlawful

in the public law sense, have failed. Courts have apparently taken the view that

such a development would be inconsistent with a basic tenet of English law that

damages are not available as a remedy for public law illegality “as such”.21

Damages have traditionally been seen as a “private law” remedy, i.e. as a rem-

edy for harm caused by non-public activity. There is a strong bias in public law

in favour of preventative as opposed to reparative remedies—mandatory and

prohibitory orders and “quashing” of potentially harmful decisions, as opposed

to compensation. In general, unless the harm done by a public functionary is

actionable as a tort, breach of contract or other private law wrong, the law will

not compensate for it. The unavailability of damages as a remedy for breaches

of public law (as such) generates one of the most important distributional dif-

ferences between public law and private law responsibility regimes. It imposes

a significant temporal limit on the enforceability of public law principles of

responsibility: once harm has been done, effective legal remedies cease to be

available (unless the harm is actionable in private law).

Courts have not clearly spelled out reasons for the bias against damages in

public law, and elsewhere I have argued that it is difficult to justify.22 There have

been important developments in recent years suggesting that the bias is weak-

ening. Most significantly, perhaps, human rights documents may contain provi-

sion for the payment of compensation to persons whose rights have been

infringed. Human rights are traditionally conceived of as rights against govern-

ment, and they are designed precisely to protect the interests of individuals

against those of the community as a whole, and of minorities against those of

the majority. In other words, a central function of human rights documents is to

adjust the distribution of risks and costs generated by the performance of pub-

lic functions favourably to individual citizens and minority groups. To the

extent that human rights are enforceable by citizens against public functionar-

ies but not against other citizens,23 this development represents the imposition

of greater obligations on public functionaries than rest on those conducting

non-public activities. On the other hand, to the extent that citizens may suffer

harm as a result of unlawful performance of public functions that would not

qualify as breach of a human right, the development falls short of providing a

cause of action for compensation for harm resulting from the unlawful perform-

ance of public functions.

Finally, some words about attribution of responsibility for torts committed by

public functionaries. An element of every tort is human conduct. If a non-human
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entity, such as a corporation, or the state, is to be held liable for a tort, this must

be on the basis of attribution to it of conduct of a human being.24 The legal rules

of attribution were discussed in chapter 5 in the context of constructing the legal

responsibility of groups. The basic rule is that an employer is “vicariously” liable

for the torts of its employees committed in the course of employment, while the

employee is “personally” liable. In general, this rule applies even when the

employee is a public functionary, and even when the employer is the state. There

is a rule that an employer is not vicariously liable for torts committed by an

employee exercising an “independent discretion”.25 Its basis is obscure, but it

seems to rest on the idea that employees who exercise public functions (such as

police officers) are not subject to the detailed control of their employer in doing

so. At all events, the rule was widely criticised in the second half of the twentieth

century, and it has been abolished, or its scope has been limited, by statute in

many jurisdictions. At least in relation to government employees, it certainly

seems strange to argue that the employer should not be vicariously liable for the

torts of an employee on the basis that the employee, in performing a public func-

tion, was serving the public, not the employer. After all, the employer is the pub-

lic, at least in the sense of representing and acting on behalf of the public. Even

where the employer is not a government entity, so long as the public function is a

function of the employer, it seems right that the employer should be vicariously

liable, even if the employee enjoys considerable operational freedom. The obliga-

tion of the employer and, hence, of the employee, is to exercise the function in the

public interest, not in the interest of either the employee or the employer.

The rule that public functionaries are personally liable for torts committed by

them in the course of exercising their functions26 follows from the combined

application of the equality principle and basic concepts of personal responsibil-

ity. Hogg speaks approvingly of “powerful symbolism” in the equal treatment

of “public and private employees”.27 By contrast, Pannam argues that personal

liability of public employees was developed to overcome the traditional immu-

nity of government from tort liability, and that it only makes sense against that

(now-vanished) background.28 Although the personal liability of employees

remains the basic rule in the private employment context, there are signs of

unease. The related rule, that the employer held vicariously liable has a right of

indemnity against the employee, has been subjected to judicial and statutory

encroachment.29 The Supreme Court of Canada has held that a contractual

clause limiting the liability of the employer for negligence also protects the
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employee.30 One of the judges (La Forest J) went further and argued that in

“commercial” contexts, the employee should be immune from liability for neg-

ligence, and that the employer alone should be liable for torts committed by

employees in the course of employment. It is not uncommon for public employ-

ees to be protected by statute from personal liability for torts committed in

“bona fide” performance of their functions. Such clauses are designed to protect

public employees exercising public functions.31 However, if the employee is not

liable personally, the employer cannot be liable vicariously. Unless the statutory

provision preserves the liability of the employer, there will be no-one the victim

can sue. Such a result runs contrary to the spirit of the decision of the House of

Lords that in principle, the government can be sued vicariously for misfeasance

in a public office.32 If the law is prepared to hold the government liable for delib-

erate wrongdoing by its employees in exercise of public functions, it should

surely not allow it to escape liability for bona fide exercise of those functions. 

The problem here lies in conceptualising the liability of the government for

performance by its employees of public functions as being vicarious rather than

personal (or “direct”).33 Treating the government’s liability for tortious exercise

of public functions as direct would involve imposing the obligation to perform

public functions non-tortiously on the government rather than on its human

functionaries, in the same way that the duty to provide safe tools rests on the

employer and not on the person to whom the task of providing safe tools is dele-

gated. In the case in which the US Supreme Court first awarded damages for

breach of the Constitution by a federal agent,34 the court overcame a statutory

provision protecting the agent from personal liability by imposing direct liabil-

ity on the government.35 If the liability of the employer for torts committed by

public functionaries were conceptualised as direct rather than vicarious, it could

extend even to purely self-interested conduct by public functionaries committed

under cover of their public office. Such conduct might fall outside the scope of

vicarious liability by reason of being insufficiently related to the performance of

the function—outside the scope of the functionary’s employment, in traditional

terms. Holding employers of public functionaries directly liable even for self-

interested abuse of the functionary’s position could be justified as an appropri-

ate distribution of the costs of the performance of public functions as between

the public and individual citizens. Even if it is not considered fair that an

employer should be held liable for conduct of a rogue employee purporting to

act on the employer’s behalf, it may be considered fair in the case of a rogue

employee purporting to act (as the employer is obliged to act) on behalf of the

public.
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Concerns about the fairness of imposing liability on employees for torts com-

mitted in the course of employment well illustrate the importance of observing

the distinction between responsibility and liability. Relieving the employee of

legal liability does not negative their personal responsibility; but there may be

good reasons why personal responsibility should not be translated into legal lia-

bility. Conversely, it might be thought that the best arguments for direct liabil-

ity of employers of rogue public functionaries are not based on principles of

responsibility, but on ideas of fair distribution of the costs of the performance

of public functions.

8.4.2 Criminal liability

Traditionally, there was only one “public tort”—misfeasance in a public

office—that could be committed only by a public functionary;36 and there is no

head of tort liability that can only be committed against a public functionary. In

criminal law, the picture is quite different. There is a significant number of crim-

inal offences that can only be committed by public functionaries.37 Examples

are corruption offences, and offences involving the disclosure of secret informa-

tion obtained in the course of public employment. There are also offences that

can only be committed by military personnel, such as desertion and mutiny.38

An important function of such offences is to punish and deter self-interested

conduct by public functionaries. Criminal liability is the most severe and serious

form of legal liability, and it is particularly appropriate in relation to 

self-interested abuse and exploitation of their power and position by public

functionaries. 

On the other hand, there are offences that can only be committed against the

public. In this regard, it is useful to distinguish between interests that are directly

protected by the criminal law, and interests that are indirectly protected.

Offences such as murder and rape, for instance, directly protect an interest in

personal security, but they also indirectly protect society’s interest in order and

security. “Victimless” crimes, such as “possession” offences, attempts, and so
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on, indirectly protect society’s interest in order and security. Offences of the

type I have in mind here directly protect some interest of the public, and indir-

ectly protect society’s interest in order and security. Examples include treason,

espionage, bribery of public functionaries, electoral offences, social security

fraud, evading taxes, assaulting law enforcement officers, interference with the

administration of justice, and so on. The criminal law may also directly protect

the public interest through the sentencing process. For instance, under the New

South Wales Crimes Act 1900 the maximum penalty for assault occasioning

actual bodily harm is five years’ imprisonment (section 59); but for assaulting a

police officer in the execution of duty thereby occasioning actual bodily harm,

the maximum penalty is seven years’ imprisonment (section 60(2)). In such a

case, the basic five-year penalty can be seen as directly protecting the victim’s

interest in bodily security and indirectly protecting the public’s interest in order

and security; and the two-year premium can be seen as directly protecting the

public’s interest in the performance of a public function.

Not only are there heads of criminal liability designed to protect the integrity

of the performance of public functions, but there are also circumstances in

which conduct that would constitute a criminal offence if done by a citizen will

not attract criminal liability if done by a public functionary.39 For instance, law

enforcement officers have legal powers (of summary arrest, for instance) that

narrow the scope of their potential criminal liability for violence to the person

relative to that of ordinary citizens. Public functionaries may also enjoy immun-

ity from criminal liability for offences committed in the course of officially

authorised covert operations.40

In short, the public interest in the proper performance of public functions is

directly protected by a dense web of criminal offences directed against both con-

duct of citizens and conduct of public functionaries. On the other side of the

coin, the public interest in the effective performance of public functions (such as

law enforcement) is also protected by selectively shielding public functionaries

from criminal liability. However, beyond that shielded area, public functionar-

ies are subject to the criminal law in precisely the same way as citizens. For

instance, there are many offences—most particularly, regulatory offences—that

apply equally to government and to citizen, by virtue of the fact that government

engages in many activities that citizens also engage in. Not all of the activities of

government involve the exercise of public functions. Government bodies may

commit environmental offences in their capacity as property owners; and they

may commit health and safety offences in their capacity as employers.41 The

equality principle is of even greater constitutional importance in this context

than in relation to civil liability. 
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Criminal liability for the performance of public functions is predominantly

personal, i.e. it rests on individual public functionaries, not on their employers.

It is important to distinguish two different issues here. The first concerns the

construction of one person’s criminal liability out of the criminal responsibility

of another. Unlike the position under the civil law paradigm, there is no general

principle of vicarious liability for criminal offences, and vicarious criminal lia-

bility is rare. The second issue concerns the construction of group legal respon-

sibility by the attribution to abstract entities of the criminal conduct or the

criminal responsibility of a human being. All crimes involve human conduct,

and if non-human public functionaries are to be held criminally liable, this must

be on the basis of attribution of the criminal conduct or responsibility of a

human being. More particularly, if “government” is to be held criminally liable,

whether for crimes designed to protect the integrity of the performance of pub-

lic functions, or for other crimes, this must be on the basis of the conduct of

some human being acting on behalf of the government. The construction of

group criminal liability was discussed in detail in chapter 5, and there is no need

to reiterate the discussion here. The question that must be addressed is whether

the fact that a crime is committed in the course of performing a public function,

or is committed by a public employee in the course of employment, requires a

different approach to the relationship between personal liability on the one

hand, and vicarious or group responsibility on the other, than the one adopted

in the non-public context in the earlier discussion.

Central to answering this question must be a recognition of the agent-

oriented nature of responsibility under the criminal law paradigm . Under the

civil law paradigm, vicarious liability is the basic rule because the focus of that

paradigm is on reparation of harm, and vicarious liability increases the chance

that harm will be repaired by providing the victim of a breach of civil law with

an additional target. From this point of view, if the possibility of suing the tort-

feasor is of no practical importance (because the party vicariously liable is in a

better position to repair the harm), the fact that the party primarily responsible

for the harm (the tortfeasor) may never be held legally liable is of no great

moment. By contrast, the focus of the criminal law paradigm of responsibility is

on expressing disapproval of and deterring unacceptable conduct. From this

perspective, it seems much more important that the agent be held criminally

liable, at least in addition to the agent’s principal. At the same time, where the

criminal conduct occurred within the course of the agent’s employment (as this

phrase is understood in the civil law of vicarious liability), it might be thought

of considerable symbolic and political importance that the principal should not

be allowed to disassociate itself from the criminal activity. It is all to easy for

political superiors to disown responsibility for what is done in their name, or in

the name of the public, and leave an individual public agent to take the rap. 

Dennis Thompson argues against government criminal liability for conduct

of public employees on the basis that in order to justify punishing the govern-

ment, we would have to treat it as a moral agent, just like its citizens. But if we
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did that, he says, we would have to accord to government the sort of freedom of

action we accord to citizens. In particular, we would have to free government

from the constraint of justifying everything it does in terms of the public inter-

est.42 Thompson’s argument is a complex one. It rests on the idea that govern-

ments have no “private life”; or, as Oliver puts it, that government has no

interests of its own.43 So whereas, for citizens, everything that is not prohibited

by law is permitted, for government, nothing is permitted that is not authorised

by law. As a formula for determining the rights and powers of government, this

dictum has obvious attractions. But in the context of responsibility, it seems to

imply that we must give up the equally attractive principle of reciprocity that

underpins the equality principle. In order to make the point more concrete, con-

sider the case of government contracting. There is certainly a case for arguing

that government should not enjoy such extensive freedom of contract as the cit-

izen, and that its exercise of the power to make contracts should always be con-

strained by the requirements of the public interest. On the other hand, there is

also a case for arguing that when government breaches a contract, it should be

liable as if it were a citizen, unless it can positively justify what it did in terms of

the requirements of the public interest. In other words, the position in relation

to powers and rights on the one hand, and responsibilities on the other, is not

symmetrical. The same arguments that support a presumption against equality

in the former context support a presumption in favour of equality in the latter.

From my point of view, there is another objection to Thompson’s argument,

which is that it rests on what, in chapter 5, I called the humanistic approach to

group responsibility. Thompson believes that in order to justify subjecting gov-

ernment to criminal responsibility, we must treat it as a moral person. On the

contrary, I would argue that if there are good functional reasons to hold the gov-

ernment liable for crimes committed by its agents, we are justified in doing so.

The powerful functional case for government criminal liability is that it makes

it harder for governments to offload on to individual public agents responsibil-

ity for what is done in the name of the government or the public. In fact,

Thompson is not opposed to the imposition of sanctions on government organ-

isations that are implicated in criminal activity; but he thinks that such sanc-

tions should not be seen as punishment but as “political” measures that need not

respect the same constraints, and do not carry the same stigma, as punishments.

Downgrading a sanction from the criminal to the political category is a serious

matter, and hardly justified by what seems to me the unnecessary and unjusti-

fied conclusion that if government is to be treated like its citizens in respect of

criminal responsibility, it must be accorded the same powers and rights as citi-

zens. In reality, the desirable position is that in respect both of powers and rights

and of responsibilities, government should be treated in some respects like its

citizens and in other respects differently.
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Why is the criminal law much more heavily implicated in the legal control of

the performance of public functions than the civil law? The answer, I think, lies

in the fact that the public law paradigm of responsibility is, like the criminal law

paradigm, agent-focused. Public law is centrally concerned with the exercise of

public power. This explains why damages have not traditionally been seen as a

remedy for breaches of public law—the main function of principles of responsi-

bility under the public law paradigm (as we will see in 8.4.3) is to ensure that

public functions are performed in accordance with law, not to repair harm done

by misperformance or nonperformance of public functions.44 Public law differs

from criminal law in respect of available sanctions and also by virtue of the fact

that whereas criminal law is normally enforced by the state, the former is norm-

ally enforced by citizens. Under rules of “standing”, citizens may seek to enforce

public law in order to protect their own personal interests (under the private

model of the judicial role in holding public functionaries accountable) or as rep-

resentatives of the public as a whole or of some section of the public (under the

public model). Rules of standing, which define the interests that are protected by

public law, are separate from, rather than integral to, the grounds of public law

responsibility, which set limits on public power. This marks an important con-

trast between the public law paradigm and the civil law paradigm. Under the

latter, principles of responsibility define not only the conduct to which respon-

sibility attaches, but also the interests they protect. This contrast reflects the dif-

ferent focus of the two paradigms—civil law on repair of harm and public law

on ensuring that public powers are not exceeded or abused. The development of

damages as a public law remedy involves re-orientation of the focus of public

law away from control of public power as such, to the repairing of harm 

resulting from abuse and excess of public power.45

8.4.3 Judicial review

The archetypal proceeding for the enforcement of civil law responsibility is the

claim for damages by one citizen against another. The archetypal proceeding for

enforcing criminal law responsibility is the prosecution of a citizen by the state.

The archetypal proceeding for enforcement of public law responsibility is the

application by a citizen for judicial review of a decision of a public functionary.

The judicial function involved in judicial review is the supervisory function.

Oliver describes this function in terms of:
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“identifying the limits of the powers of bodies, especially those which interfere with

the liberties of individuals or with broad public interests, and laying down the rules

for the exercise of decision-making powers”.46

The main sanctions available in judicial review proceedings are orders to

prohibit the carrying out of an illegal decision, orders requiring a functionary to

act in accordance with the law, orders “quashing” an illegal decision (i.e. depriv-

ing it of legal effect), and declarations of the legal rights, powers and duties of

the functionary.47 Public law sanctions are referred to as “remedies”, indicating

that like civil law sanctions, they are designed to provide some benefit to the

applicant for judicial review. On the other hand, like criminal law sanctions,

they do not directly address harm suffered by the applicant, but rather the

nature and quality of the respondent’s (i.e. the defendant functionary’s) con-

duct. Responsibility under the public law paradigm is a sort of hybrid of civil

law and criminal law concepts of responsibility.

It is neither necessary nor desirable to provide here a detailed account of the

grounds of public law responsibility. A short summary will suffice. The grounds

of public law responsibility are based on a set of principles of good decision-

making. They can be divided roughly into two categories, procedural and sub-

stantive. The substantive grounds are traditionally conceptualised in terms of a

trichotonomous distinction between issues of law, issues of fact and issues of

policy. A decision of a public functionary may attract public law sanctions if it

is based on an error of law, an error of fact or a policy mistake. Policy mistakes

are understood in terms of striking a wrong balance between competing inter-

ests in the subject-matter of the decision being challenged. The procedural cat-

egory must be understood broadly. The so-called rules of natural justice are

designed to avoid conflicts of interest and to secure participation of affected par-

ties in decision-making processes.48 There are various grounds of judicial review

that regulate the basis on which decisions are made. Decision-makers must not

“fetter” their decision-making power by agreeing in advance to make a particu-

lar decision without reference to all relevant circumstances existing at some

later time. On the other hand, a decision-maker must not act inconsistently by

treating like cases differently. A functionary to whom a decision-making power

has been allocated must not allow someone else to make the decision either actu-

ally or effectively. Decisions must be justifiable in terms of the purposes for

which the decision-making power exists, taking account of relevant considera-

tions and ignoring irrelevant ones.

The main function of rules and principles of responsibility under the public

law paradigm is to set legal boundaries to the exercise of decision-making 

powers by public functionaries. Looked at from the other side, as it were, their
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function is to create protected spaces within which public functionaries are free

to make what they consider to be the best decision in the public interest. Public

functions, it will be recalled, are functions that are meant to be performed on

behalf of and in the interests of the public, not in the interests of the functionary

or of particular individuals or groups within society. In 8.4.2 it was argued that

the criminal law plays an important part in protecting the public from self-

interested abuse of power by public functionaries. Principles of judicial review

also play a part here—self-interested exercise of a public decision-making

power would fall foul of the rule that irrelevant considerations must be ignored.

But in practice, principles of judicial review are more centrally directed against

the exercise of public decision-making powers in the interests of particular 

individuals or groups within society. Rules directed against the pursuit of

“improper purposes”, the taking into account of “irrelevant considerations”

and the making of “unreasonable” decisions all play a part in securing that in

formulating a conception of the public interest, public functionaries do not give

undue weight to the interests of particular individuals or groups. 

Guarding against favouritism to a particular group is of special importance.

The grounds of public law responsibility that are directed to this end do not, as

such, apply to parliamentary legislation. This exemption is an aspect of parlia-

mentary legislative supremacy. Competing visions of the public interest entail

different distributions of risks and resources as between various sections of soci-

ety. In party-based democracies, political groups compete for the right to favour

certain groups in society over others by giving effect to one particular vision of

the public interest, primarily through legislation. Subject to constitutional con-

straints, the main mechanism of accountability for the way this power is used is

the electoral process. By contrast, in administering the law (and in making sub-

ordinate legislation) the basic obligation of the government is to give effect to

the balance between the interests of various social groups that has been struck

in legislation. The administrative process is at one remove from democratic

accountability through the ballot box, and so public law principles of responsi-

bility constrain administrators from the sort of favouritism to particular groups

that can only be legitimised through elections. Another way of making this point

is in the language of “agency”. In an important sense, the legislature is agent of

the public, and administrators exercising public functions are agents of the leg-

islature. The public controls its agent through the electoral process, while com-

pliance by administrators with the terms of their agency is enforced by a variety

of mechanisms, one of which is public law. The rules and principles of judicial

review can be interpreted as a technique for enforcing the terms of their agency

against public functionaries.49

Because public law principles of responsibility mark boundaries within which

public functionaries must operate, most grounds of judicial review generate strict

liability. For instance, it is no answer to a claim for a judicial review remedy on
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the ground that a decision-maker made an error of law, for the decision-maker to

say that the error was made without fault. The only ground of judicial review that

rests on a notion analogous to concepts of fault in civil or criminal law is that of

“unreasonableness” and its relative “proportionality”. These grounds entail that

the decision-maker failed to weigh the competing interests affected by the 

decision according to an objective standard.

The various principles of judicial review are seen as appropriate and desirable

constraints on the exercise of public decision-making power. This is not to say

that all of these principles are exclusively applicable to decision-making by pub-

lic functionaries. As Oliver shows, the origins of some of these principles can

plausibly be traced to non-public contexts, and in recent times some have been

applied to decision-making by one citizen affecting another (in the area of

employment, for instance).50 Oliver concludes on this basis that there are no dis-

tinctive constraints on the exercise of public decision-making power; in her

words, that there is no public-private divide. This conclusion is both descrip-

tively hyperbolic and normatively problematic. There can be no objection to

requiring citizens to be “considerate” (as Oliver puts it)51 in exercising power

over other citizens in areas such as employment. It remains true, however, that

the constraints embodied in the grounds of judicial review are peculiarly appro-

priate and necessary constraints on the exercise of public power because public

power is underwritten by the state’s monopoly of legitimate coercive power. 

Julia Black’s discussion of self-regulation is suggestive in this regard.52 Self-

regulation of economic and social activity is, in many instances, an activity of

such public importance that it should be conducted in accordance with (at least

some) principles of considerate decision-making even if, in particular instances,

it is not underwritten by the coercive power of the state. If it is so underwritten,

there is a strong case for subjecting it to the full range of public law constraints,

even though it is not conducted by government officials. Principles of responsi-

bility under the public law paradigm constrain the exercise of the state’s mono-

poly of legitimate coercion. But the limits of that coercion do not mark the outer

boundary of public law because some activities are of such public importance

and impact that they are rightly subjected to (at least some) principles of public

law even if they are not underwritten by state coercion.

This argument also suggests why some government activities should be subject

to the same principles of responsibility as apply in dealings between citizen and

citizen. When a government department makes a contract for the purchase of

paper clips (for instance), enforcing performance of the contract by the supplier

is, and should be, no more underwritten by state coercive power than it would be
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if the purchaser were a private individual or corporation. Principles of public law

become relevant and essential when government claims to be entitled to use the

strength that comes from monopoly control of legitimate coercive power to force

citizens to behave in ways that other citizens could not lawfully force them to

behave, or to resist a claim by a citizen that another citizen could not lawfully

resist. Collapsing the distinction between public law principles of responsibility

and private law principles of responsibility threatens the vitality of an essential

protection for citizens against the monopolistic coercive power of the state.

8.5 BOUNDS OF PUBLIC LAW RESPONSIBILITY

8.5.1 Civil liability

Historically, certain government entities—most notably the Crown—enjoyed

immunity from tort liability on what might be called “constitutional” or “polit-

ical” grounds. The twentieth century saw the demise of this type of immunity.

Now, to the extent that public functionaries are protected from tort (and other

forms of civil) liability by immunities, they are functionally based. For instance,

so-called “good faith” clauses, that provide immunity for “bona fide” exercise

of statutory functions, have been interpreted as applying only to the exercise of

what I have called “public functions”.53 Judges enjoy wide immunity from tort

liability for things said and done in the course of exercising their judicial func-

tions. This immunity does not protect judges qua judges, but as officials per-

forming a function that is thought to require a degree of protection from

potential interference by third parties that justifies immunity from the risk of

being sued (let alone being held liable) in tort.

Functionally-based immunities from and defences to civil liability claims play

two main roles. One is to protect public functionaries from liability to pay dam-

ages. Decisions that are immunised from civil liability may not be protected

from challenge by means of judicial review. In such cases, the importance 

of protection from civil liability lies in the remedies that only civil liability can

provide, notably damages. The other main function of protections for public

functionaries from civil liability is to mark the boundaries of law as a source 

of monetary recompense. Governments typically run various more or less 

formalised ex gratia compensation schemes, and complaint to an ombudsman

may yield monetary recompense even if the ombudsman has no power to order

that it be paid, but only to recommend payment. In short, immunities from 

civil liability should not be interpreted as based on a judgment that public 

functionaries should be unaccountable, but only that civil law principles of

accountability are not the appropriate ones, either because of the content of the

principles, or because of the remedies that attach to them, or because of some

characteristic of the bodies—the courts—that enforce those principles. 
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As regards the last of these considerations, there are three main characteris-

tics that are typically seen as generating significant limitations on the appropri-

ateness of court-administered rules and principles of responsibility: expertise,

procedure and constitutional function. Courts define the areas of their special

expertise in terms of making and applying law and of finding facts. To the

extent that complaints about decisions made by public functionaries cannot be

characterised as concerning law or fact, courts are less willing to entertain such

complaints. The limitations of adversarial court procedure for dealing with

multi-faceted, “polycentric” issues of “policy” provide another reason for judic-

ial restraint in reviewing public decisions.54 Thirdly, constitutional notions of

separation of powers suggest that when one branch of government “checks and

balances” the activities of another, it should take care not to usurp the power of

the other. The constitutional task of holding another branch accountable is 

fundamentally different from acting as a “surrogate” of that other branch.

A basic point to observe here is the important distinction between responsi-

bility and liability. The fact that public functionaries may be protected from

legal liability for harm caused by the performance of public functions does not

mean that they do not bear responsibility for that harm. However, legal liabil-

ity is only one mechanism for enforcing responsibility for such harm, and there

are other institutionalised mechanisms in the public realm that may be available

to fulfil this function. There are more non-legal institutions of accountability in

the public realm than in civil society. The institutional geography of the public

realm is an important factor in setting the bounds of the legal liability of public

functionaries.

8.5.2 Criminal liability

Although the law recognises that the public interest justifies giving public func-

tionaries some protection from the criminal law that applies to citizens as such,

there is a background unwillingness to create significant areas where the crim-

inal law does not run. So, for instance, although courts generally recognise the

right of parliament to regulate its own internal affairs, this does not extend to

dealing with criminal offences committed within the curtilage of parliament.

Neither “the Crown”55 nor ministers of the Crown56 enjoy immunity from 

criminal liability by virtue of their status.

8.5.3 Judicial review

For present purposes, the bounds of responsibility under the public law paradigm

can be treated as coincident with the bounds of judicial review. The function of
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the boundaries is to regulate the relationship between the courts and the other

branches of government on the one hand, and between legal and non-legal

accountability on the other. First, concepts such as “non-justiciability” and

“political questions” are used to mark out issues of policy which are thought 

completely unsuitable for judicial consideration by way of judicial review of

administrative action. Conversely, some concept such as “maladministration” is

used in contradistinction to “illegality” to define the jurisdiction of ombudsmen.

Secondly, there are limits related to the timing of judicial review. Public law

claims are, of course, subject to time limits (limitation periods). In addition, there

are various rules that serve to ensure that judicial review applications are not

made prematurely in such a way as to deprive the decision-maker of a full oppor-

tunity to resolve the case.57 Another relevant idea is that because the prime judic-

ial function is to resolve disputes, courts should be wary of making purely

advisory statements of law in anticipation of a dispute or after any dispute has

been resolved.58

Thirdly, the concept of standing is of central importance in defining the scope

of accountability via judicial review. Rules of standing determine who may

enforce public law rules and principles of responsibility. “Narrow” rules of stand-

ing allow public law to be used to protect the interests of individuals against

undue harm and encroachment resulting from the exercise of public functions.

“Broad” rules of standing allow public law to be used to protect groups and the

public generally against abuse and excess of public powers. Whereas the grounds

of public law responsibility define public law illegality, the rules of standing define

the interests protected against public law illegality. The practical and ideological

importance of the distinction between narrow and broad standing rules can be

well illustrated by reference to actions designed to secure the proper enforcement

of environmental law by regulators. Whereas broad standing rules may enable the

beneficiaries of environmental regulation (citizens) to use the courts to challenge

decisions (or inaction) by regulatory agencies, narrow rules tend to allow only the

subjects of regulation (“polluters”) access to the judicial process.

Fourthly, statutory ouster clauses may impose significant limits on the use of

law to control the exercise of public functions. In England, courts have tended

to interpret such clauses narrowly in order to minimise their negative impact on

the scope of judicial review, on the basis of a principle that citizens’ access to the

courts is of fundamental constitutional importance. Ultimately, however, in the

absence of constitutionally entrenched limitations on the power of the legisla-

ture to oust judicial review, courts must give effect to clearly worded statutory

provisions, even if their effect is to immunise administrative decisions from

being judicially reviewed.

The effect of these various boundary principles is not to negative responsibil-

ity according to public law principles, but to block the enforcement of those
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principles—in other words, to block liability. In some cases, this may produce

an accountability vacuum, but in many cases the effect is to create space for

other accountability mechanisms to operate. Of course, alternative mechanisms

may themselves be less than perfect, and this may influence judicial thinking

about the appropriate scope of judicial review. For instance, the relative 

ineffectiveness of ministerial accountability59 to parliament in Westminster 

systems sometimes plays a part in judicial reasoning in favour of expansive

rather than restrictive enforcement of public law principles of responsibility.60

The most important general point arising from this discussion is that the

bounds of liability for breaches of public law principles of responsibility are pri-

marily a function of judgments about what might generically be called “com-

parative institutional competence”. In private law, this idea plays a role in

defining the grounds of responsibility. For instance, the so-called “Bolam” test

of professional negligence61 rests on a judgment that lawyers (i.e. judges) should

be hesitant about setting standards of sound medical practice (for instance).

Similarly, in public law, the so-called “Wednesbury” test of unreasonableness62

rests on a judgment that courts should be hesitant to interfere with the policy

decisions of executive government. In these cases, the effect of considerations of

comparative institutional competence is seen in the adoption of relatively “per-

missive” standards of responsibility. In this section we have seen how ideas of

comparative institutional competence underpin rules and principles that limit

the area of operation of legal principles of responsibility rather than “watering

down” those principles.

8.6 PUBLIC LAW RESPONSIBILITY AND “THE PROBLEM OF DIRTY HANDS”

In this final section of the chapter I want to consider what light, if any, the dis-

cussion so far can shed on the relevance of the public/private distinction in the

moral domain. Public functionaries have powers that permit and enable them to

give effect to their conception of the public good. Public law imposes certain

constraints on the exercise of public powers. Public law principles of responsi-

bility are agent-focused in the sense that their main concern is to limit and con-

trol the making of decisions by public functionaries. In this respect, the focus of

the public law paradigm of responsibility is different from that of the civil law

paradigm, the prime concern of the latter being with preventing and repairing

harm. On the other hand, the public law paradigm of responsibility is agent-

focused in a different sense from that in which the criminal law paradigm is
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agent-focused. Criminal law principles of responsibility are primarily concerned

with individual agency—with what it means to be human and to possess free

will. By contrast, the public law paradigm of responsibility focuses on processes

and institutions of social decision-making. It places certain constraints on pub-

lic functionaries that are designed to prevent them ignoring or giving too little

weight to certain interests (of individuals and groups) in formulating their con-

ception of the public interest. This difference is reflected in the fact that liability

under the public law paradigm is generally strict. The public law paradigm is

less concerned than either the criminal law paradigm or the civil law paradigm

with the rights and interests of individuals as agents and victims, and more with

the aggregate good of society—the “public interest”.

In this way, the public law paradigm of responsibility resonates with a persis-

tent theme in the philosophical literature dealing with the ethics of public life.

This theme is that consequentialist considerations play, and rightly play, a larger

part in practical reasoning in public life than in interactions between individuals.

The most famous proponent of this idea was Macchiavelli. Macchiavelli’s

approach is open to two competing interpretations.63 One is that doing the best

for the public interest sometimes requires public functionaries to act immorally.64

Another is that “there is a specific morality appropriate to political activity and

that its deliverances outweigh considerations of ‘ordinary’ or ‘private’ moral-

ity”.65 Modern theorists tend to prefer the latter approach. Robert Goodin, for

instance, argues that utilitarianism is best understood as a statement of what

morality requires at the social as opposed to the individual level;66 and Thomas

Nagel argues that private morality is much more “agent-centred” than public

morality.67

It may be, however, that this is a false dichotomy bred of a failure to distin-

guish two distinct issues. We have seen that public law has two concerns. One

is whether and how principles of responsibility (under the civil law and criminal

law paradigms) that were developed to regulate interactions between individu-

als need to be modified when applied to conduct of public functionaries acting

as such. Public law gives public functionaries certain immunities from civil and

criminal liability, and it does this on the basis that sometimes the demands of the

public interest require and justify the infliction of harm on individuals that

would not be acceptable if inflicted in the name of the agent’s individual inter-

ests. As we have seen, such legal immunities from civil and criminal liability do

not negative responsibility. The position in “morality” is analogous. We may be

prepared to contemplate behaviour for the sake of the public interest that would

not be acceptable if done to further the agent’s own interests—to allow public
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functionaries to “dirty their hands”, as the saying goes. But the behaviour does

not cease to be regrettable.68 The force of the immunity from principles of inter-

personal responsibility lies precisely in the recognition of a normative dilemma;

and the dilemma does not disappear by being resolved in one way or the other.

The second concern of public law is how to limit and control decision-making

by public functionaries acting as such. In this context, using principles of

responsibility developed with reference to interpersonal transactions as a bench-

mark for the conduct of public functionaries seems less than satisfactory. In

deciding how to exercise their public powers, we want and expect our public

functionaries to cast their gaze beyond the impact of their actions on particular

individuals, and to aggregate the costs and benefits across different sectors of

society. Indeed, we demand of our public functionaries an impartiality that is

inconsistent with attending to the impact of their decisions on specific individu-

als. The same is true in the ethical domain. Deciding what is best for the group

as a whole requires the downgrading of the interests of individuals that would

be quite unacceptable in dealings between individual and individual.

In ethics, as in law, there are two strands in our thinking about politics and

public life. One is that public functionaries should be subject to the same rules

of behaviour to which they subject their citizens. The other is that for the sake

of society as a whole, public functionaries must be free to treat citizens in ways

that citizens should not be free to treat each other. It is with this balance

between the individual and the social perspectives that public law and the ethics

of public life are both concerned.

Some people—both lawyers and others—would argue that the dichotomy

between public and private life is a false one. Oliver, for instance, maintains that

the values to which public law principles of responsibility give expression also

underpin rules of law that regulate dealings between citizens.69 Similarly, Coady

argues that certain “moral situations”, to which principles of “public morality”

are relevant, may occur in many areas of life, and not just the political.70 Legal

objections to the public/private dichotomy rest, to some extent at least, on a

desire to promote the application of public law principles to the performance of

certain functions regardless of whether they are performed by government or by

non-government entities, and even regardless of whether their performance is

publicly funded or underwritten by state coercion.71 Coady, by contrast, sees

the critical characteristic of political activity as being its “collaborative” nature.

This seems to me to get close to the heart of the matter, although I would put

the point slightly differently. Politics is pre-eminently an activity concerned with

social life as opposed to interpersonal life. The central question in politics is

how to do the best for society. The interests of individuals and social sub-groups

operate as side-constraints on public decision-making, whereas the interests of
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individuals are central to practical reasoning at the interpersonal level. Treating

individuals as “statistics” is acceptable and desirable in public decision-making

to an extent that it is not in interpersonal transactions.

While prime concern with the social is central to politics, it is not unique to it.

In “ordinary life” we often have to make decisions, on behalf of a group and

about the life of the group, that will affect individual members of the group dif-

ferently, and some more beneficially (or detrimentally) than others. Such situa-

tions raise ethical questions analogous to those that arise in political life. This is

why principles of responsibility analogous to those at work in public law (and

morality) can seem appropriate to situations that may arise outside politics. For

instance, principles of fair procedure that are primarily identified with public law

have also been applied to decisions about membership of private groups such as

trade unions. It does not follow from this that no distinction should be drawn

between public and private life, public and private morality, public and private

law. Although public decision-making is but a species of the genus “social 

decision-making”, it is perhaps the most important species and the species the

exercise of which most needs to be carefully and closely controlled. Three reas-

ons may be suggested in support of this conclusion. First, the group affected by

political decision-making is typically larger and more heterogeneous than groups

affected by social decision-making in the non-political realm. Secondly, public

decision-making is funded by money raised by compulsion. Thirdly, the 

decisions of public functionaries are underwritten by state coercion.

8.7 CONCLUSION

Principles of responsibility under the civil law and criminal law paradigms were

developed primarily in the context of interpersonal relations. In terms of what

it means to be responsible, principles of responsibility under the public law

paradigm can be explained in terms of concepts developed in those paradigms.

What distinguishes the public law paradigm of responsibility is its prime focus

on society. Public law principles of responsibility are ultimately directed to pro-

tecting the interest that all citizens share in the well-being of their society, and

to balancing this against the interests of citizens in freedom of action, security

of person and property, and the promotion of their well-being as individuals

and as members of groups within society.

In the last part of the chapter I used the analysis of principles of responsibility

under the public law paradigm and of the relationship between the public law

paradigm on the one hand, and the civil and criminal law paradigms on the other,

to offer a new perspective on the philosophical debate about the distinction

between public and private morality and the problem of “dirty hands”. I sug-

gested that the tension found in public law between subjecting public functionar-

ies to the same rules of responsibility as govern the lives of citizens and treating

them differently is also found in our thinking about the ethics of public life.
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Thinking about Responsibility

WHAT DOES IT mean to say that we are responsible, and what are our

responsibilities? Although these two questions have received much atten-

tion in this book, the point of the project has not been to provide answers to

them. Doing this would require a library of books. Rather my aim has been to

suggest fruitful ways of thinking about answering them. In this final chapter I

want briefly to restate the approach to thinking about responsibility that has

been adopted in this book. This is worth doing because it can usefully be applied

to analysing not only responsibility but also other “complex concepts” (see

1.1.1), such as right, duty and property, that are used in practical reasoning both

in the law and outside it.

The analysis of responsibility in this book is underpinned by seven inter-

related methodological recommendations. The first is to think about responsi-

bility socially—i.e. as a set of social practices of taking responsibility and of

holding people responsible—rather than naturalistically. Naturalistic thinking

about responsibility, as I understand it, implies that if we look hard and long

enough, we will discover “the truth” about what it means to be responsible and

about what our responsibilities are. The recommendation to think about

responsibility socially does not involve a rejection of this view, or an assertion

that study of social practice can tell us all there is to know about responsibility.

I am agnostic about this. My view is simply that in the absence of agreement as

to what the truth about responsibility is, social practice provides us with an

extensive and extremely rich data set about responsibility. By observing social

responsibility practices, we are able to explore aspects of responsibility (such as

sanctions) which rarely, if ever, receive detailed consideration in the method-

ologically naturalistic literature.

The second recommendation is to think about responsibility contextually

rather than abstractly. One of the most significant developments in legal schol-

arship in the latter half of the twentieth century was the “law in context” move-

ment.1 An intellectual premise of work in this genre (a premise now so widely

accepted that its novelty in the late 1960s is hard to recapture) is that law should

not be viewed as an autonomous universe of discourse or a closed analytical sys-

tem, but as part of the normative life of a society. The founders of the movement

identified as one of the defects of much legal scholarship of the time an excessive

abstractness and lack of awareness of and sensitivity to the relationships

between legal doctrine—“the law in the books”, as it was often referred to—and

1 Twining (1991).



the operationalisation of that doctrine in the legal system, and its impact on

society more widely—“the law in action”. The law in context movement was

the English version of American legal realism, and part of a larger intellectual

trend that also manifested itself in “post-modernist” writings in other dis-

ciplines such as philosophy and history. Of course, these trends have not swept

all before them. In particular, much that is written about responsibility today is

analytical and abstract; and a significant proportion of legal literature (both

academic and practitioner-oriented) is of the analytical “black-letter” variety.

But at least it can be said that many flowers are blooming in the methodological

landscape. 

“Context” is, of course, an extremely vague term. All I mean to convey by it

is that much can be gained by thinking about responsibility in relation to a par-

ticular society and a particular time, and in relation to particular social activi-

ties and problems, and particular value systems. My approach does not entail

the view that responsibility can only be understood contextually, and that there

is nothing to be learnt from contextually indeterminate abstract analysis of

responsibility or from careful analysis of legal doctrine. I do assert, however,

that we cannot learn all there is to know about responsibility without thinking

about it contextually. A useful analogy can be drawn with “human rights”. A

degree of abstractness and universality is fundamental to the very idea of human

rights. At the same time, the idea that social context can be ignored in deciding

concrete issues about human rights is, at least, highly controversial. It follows

from my approach that the analysis of responsibility in this book should not be

treated as making claims larger than can be justified by reference to its chosen

context.

Thirdly, a central recommendation of this book is to think about responsibil-

ity legally. Law has institutional resources (for the making, interpretation,

application and enforcement of rules and principles of responsibility, and in its

literature) that non-legal responsibility practices lack; and many issues of

responsibility that can be left unresolved in daily life must be confronted when

they enter the legal system. I recommend that careful attention be paid to legal

responsibility practices not primarily because of their content, but because of

the institutional features of the law. Looking at responsibility from a legal per-

spective is fruitful not because of the answers the law gives to the questions,

“what does it mean to say we are responsible?” and “what are our responsibil-

ities?”. Rather, studying the law directs our attention to aspects of these ques-

tions (such as the relationship between responsibility and sanctions) that are

often not discussed in non-legal analyses of responsibility. 

Emphasising the institutional features, as opposed to the substance, of legal

responsibility practices has led me to characterise “morality” in institutional

terms. From this perspective, the important differences between law and moral-

ity lie in the way each comes into existence and is recorded, and in the way each

is interpreted, applied and enforced. This, of course, is very different from the

approach to morality which sees it as a source of ultimate values—as opposed
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to law, which is conventional. It is not part of my argument that there are no

ultimate responsibility values, no “truth” about what it means to be responsible

and about what our responsibilities are. Nor is it part of my argument that

morality does not embody such truths. Rather, my argument is that in the

absence of agreement about what moral responsibility is and what our moral

responsibilities are, it is not sensible to treat the relationship between morality

and law as that of critical standard to conventional practice, or to assume that

when the law clashes with moral views about responsibility, the truth must lie

in the moral as opposed to the legal position. In support of this view I have

argued that there are important similarities between moral and legal reasoning

about responsibility, and that the relationship between law and morality is sym-

biotic. Assuming that there are ultimate truths about responsibility, this book

has challenged the view that these truths are more likely to be found in non-legal

social practices than in the law, or in theoretical, non-contextualised reflection

on the human condition than in social responsibility practices.

Fourthly, I recommend thinking about responsibility functionally. Both

within the law and outside it, concepts and principles of responsibility do not

exist (purely) for their own sake but as part of a complex set of practices of tak-

ing responsibility and holding responsible. Even if it makes sense to conceive of

responsibility independently of any purpose it serves, many important aspects

of responsibility can be perceived only by viewing responsibility teleologically.

From this perspective, there is no single answer to the questions of what it means

to be responsible and what our responsibilities are. Because concepts and prin-

ciples of responsibility serve various functions, there are various functionally

specific answers to these questions. The functions of responsibility can be

described in a number of ways. In 2.5 I suggested a fourfold analysis in terms of

ontological, explanatory, normative and evaluative functions. The normative

function correlates with the question of what our responsibilities are (chapter

6). The explanatory function correlates with the issue of causation (chapter 4);

and the evaluative function correlates with the idea of historic responsibility

(2.1.1 and 2.1.2). By reason of law’s institutional resources, legal practices can

throw considerable light on all of these functions and can supplement extra-

legal understandings of responsibility in all of these areas. 

In particular, I have stressed the value of studying legal responsibility prac-

tices for the light they cast on the relationship between responsibility and sanc-

tions, and between what it means to be responsible and the determination of

whether, in particular circumstances, individuals are responsible in this sense

for their conduct and its consequences. In law, the main function of rules and

principles of responsibility is to justify the imposition of punishments and

obligations of repair, and the awarding of remedies and reparations. Fairness in

the performance of this function requires fair rules and procedures for deter-

mining what people’s responsibilities are and for allocating historic responsibil-

ity. Determination of historic responsibility in particular cases and the

allocation of sanctions are often seen as “practical matters” that have little to do
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with the truth about responsibility. My argument is that approaches to respon-

sibility that marginalise or ignore these issues are not only incomplete but also

morally deficient. Law provides an excellent case study for understanding these

aspects of responsibility. For instance, by attending to the distinction between

responsibility and liability (to incur sanctions), it was possible to cast light upon

the relationship between responsibility and culpability in the moral domain

(3.6.3.5).

Fifthly, I have recommended thinking about responsibility relationally. Much

of the legal and philosophical literature about responsibility is agent-focused.

This suggests a view of responsibility as a state in which atomised human indi-

viduals may find themselves. Perhaps the largest dividend of thinking about

responsibility legally is to alert us to the fact that it is about human relationships,

not about humans as isolated agents; and perhaps the biggest pay-off from think-

ing about responsibility functionally is to show us that it has as much to do with

repairing adverse outcomes as with punishing bad conduct. This insight is prim-

arily expressed in the distinction I have drawn between the civil law and the crim-

inal law paradigms of responsibility. It is impossible to understand many of the

features of legal responsibility (and, hence, of responsibility more generally) with-

out acknowledging that responsibility is not only about the relationship between

agents and their conduct, but also about the relationship between agents and the

outcomes of their conduct. Viewed against the background of criminal law, the

relationship between responsibility and outcomes is problematic because notions

of responsibility in criminal law are significantly agent-focused—surprisingly so

given that the actus reus of the typical crime consists of conduct and its outcome,

not conduct alone. But viewed against the background of civil law, the idea that

we could understand what it means to be responsible and what our responsibil-

ities are without reference to outcomes is obviously ridiculous. 

There is very little theoretical literature, either legal or philosophical, about

responsibility that takes account—let alone proper account—of the importance

of outcomes. This is because most of this literature takes criminal responsibility

as the paradigm not only of legal responsibility but also of moral responsibil-

ity. For what it is worth, my view is that whatever the “truth” about responsibil-

ity, it is impossible, having observed the distinction between civil law and crim-

inal law and taken it seriously, to think that all there is to know about

responsibility resides in exclusively (or even predominantly) agent-focused theor-

ies of responsibility.

Sixthly, I have recommended thinking about responsibility distributionally.

This point is a corollary of drawing the distinction between what it means to be

responsible, on the one hand, and what our responsibilities are, on the other.

Answers to the second question are often left out of theories of responsibility.

This phenomenon is reflected, for instance, in the distinction between the 

so-called “general part” of the criminal law, concerned with “responsibility”,

and the “special part”, which tells us what sorts of conduct are criminal. It is 

also reflected in the concentration on issues of capacity and intentionality in
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philosophical discussions of responsibility. Within such frames of reference, it is

relatively easy (although deeply unsatisfactory) to ignore distributional issues

and to account for responsibility in terms of agent-focused ideas such as ret-

ributive justice, and in terms of corrective justice, which is the traditional

antithesis of distributive justice. But as soon as the question of what our respon-

sibilities are is factored into an account of responsibility, it is impossible to

ignore the way rules and principles of responsibility distribute risks, rights and

obligations amongst individuals and groups. Viewed functionally, responsibil-

ity is itself a resource that people can use to protect their interests, and the way

that resource (and, conversely, the burden of responsibility) is distributed is an

important part of any account of responsibility. In chapter 8, for instance, I

argued that the distinction between public and private law (and between public

and private morality) is explicable not in terms of the issue of what it means to

be responsible, but in terms of what our responsibilities are.

Finally, in chapter 7 I recommended thinking about responsibility opera-

tionally. This perspective is a corollary of and supplements the functional

approach to responsibility. Acceptance that responsibility concepts and practices

have functions prompts questions not only about the fit between the content of

concepts and principles of responsibility and those functions, but also about the

extent to which those functions are realised in practice. Adopting this perspec-

tive on responsibility also supplements the distributional approach because ques-

tions about the enforcement of responsibility raise issues of distributive justice.

But the matters discussed in chapter 7 are important even if a purely non-

functional, naturalistic approach is taken to responsibility. It is difficult to see

why we should be interested in responsibility at all unless it has some point. The

desire to understand the truth about responsibility grows, one assumes, out of a

need or a desire to discover the meaning of life and what it means to be human.

From that perspective it surely matters how and to what extent concepts of

responsibility are realised in our lives. If responsibility matters, then it matters

whether and to what extent our lives are regulated in conformity with it.

These seven recommendations for thinking about responsibility are the prod-

uct of a lawyer’s reflection on the rich and varied philosophical and theoretical

literature about responsibility. They offer ways of getting the most out of taking

law seriously in the search to understand responsibility. Of course, taking law

seriously cannot tell us all there is to know about responsibility, if for no other

reason than that the functions of responsibility in law are not all of the functions

of responsibility. Most particularly, law has nothing to say, directly at least,

about the ontological function of responsibility. It may be that naturalistic,

agent-focused accounts of responsibility are most valuable for the contribution

they can make to our understanding of responsibility as a component of personal

identity. If this is so, it would explain the limitations of such accounts, and 

it would reinforce the value of looking to the law to enrich our understanding 

of functions of responsibility that find detailed and elaborately documented

expression there.
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