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Preface

Liberalism is commonly criticized today on the grounds that it is
inherently a part of the Enlightenment. As an Enlightenment doctrine, it
is said, liberalism is irremediably based on the faith that progress in the
moral and political sciences will bring about increased convergence
among all rational people on the moral and political truth. However, it is
added, this Enlightenment faith is no longer plausible; the modern condi-
tion is one of permanent diversity and rational disagreement. Liberalism,
it is said, lives in the past. Like most distortions that gain wide currency
this one is based on a truth, which I shall explore in the first chapter.
Overall, though, this popular view gets things almost exactly wrong. The
main current of contemporary liberal political theory seeks to develop a
post-Enlightenment account of politics. The question driving contempo-
rary liberalism, and the analysis of this book, is whether ordered political
life based on mutual respect, with a politics that aims at justice, is possi-
ble in the modern world of deep disagreement about values, justice and
what is reasonable. We shall see that contemporary liberals have
advanced thoughtful and sophisticated answers to this query, at the heart
of which are their accounts of public reason.

These contemporary liberal theories of public reason are, I think, the
most philosophically interesting and innovative developments in contem-
porary political theory. Although they do not start from scratch — their debts
to Hobbes, Locke, Rousseau and Kant will become clear — they constitute a
fresh approach to political philosophy, raising new issues and, to some
extent at least, putting older ones to the side. Thus some of the most famil-
iar debates in political theory, such as the market versus the welfare state,
property rights versus distributive justice, and equality versus liberty do
not loom large here. Instead, our focus will be on the nature of value com-
parisons, rational disagreement, coordination games, moral reasoning,
justification, consensus, preference aggregation and the idea of the political,
as well as, to be sure, more familiar issues such as the nature of democracy,
political authority and the extent of political obligation. As Michael Freeden
has observed in his Ideologies and Political Theory (Oxford: Clarendon Press,
1996), this is a distinctively philosophical understanding of liberal theory.
Providing an overview and analysis will thus lead us to a range of philo-
sophical problems. I have endeavored to introduce and analyze the philo-
sophical issues in ways that will be accessible to advanced undergraduates
and postgraduate students, while also engaging other scholars.
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Liberalism and Reason
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to the Enlightenment View 5
1.3 Liberalism and public reason - 15
1.4 Seven Post-Enlightenment liberalisms 19

1.1 Freedom, reason and the ‘Enlightenment View’
Freedom and truth

The liberal tradition in politics is, first and foremost, about individual
liberty.! Although its roots go far back in the history of political thought,
liberalism emerged as a distinct political theory as a call for freedom of
speech and of thought. As one eminent political theorist observed, free-
dom of thought ‘is an idea which emerges slowly in the West in the course
of the sixteenth and seventeenth centuries; and yet today, in the eyes of
the liberal, it is this liberty which is most precious of all’.? Right from the
outset, the liberal case for freedom of conscience has derived from devo-
tion to human reason.’ In Areopagitica: A Speech for the Liberty on Unlicensed
Printing (1644), John Milton argued for freedom of conscience and of the
press by appealing to reason and truth. “Truth’, Milton argued, is ‘our
richest Merchandise’.* ‘Let her [i.e., truth] and Falsehood grapple; who
ever knew truth put to worse, in a free and open encounter?” Given free-
dom of speech and thought, truth will win out because, unlike supersti-
tion and error, which varies from group to group and time to time, truth
appeals to our universal, shared, reason. Hence, proclaimed Milton, ‘Give me
the liberty to know, to utter, and to argue freely according to conscience,
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above all liberties’.® Over two hundred years later (1859), John Stuart
Mill again appealed to truth and reason in his case for freedom of thought
and speech:

The beliefs which we have most warrant for, have no safeguard to rest on, but
a standing invitation to the whole world to prove them unfounded. If the
challenge is not accepted, or is accepted and the attempt fails, we are far
enough from certainty still; but we have done the best that the existing state
of human reason admits of; we have neglected nothing that could give the
truth a chance of reaching us: if the lists are kept open, we may hope that if
there be a better truth, it will be found when the human mind is capable of
receiving it; and in the meantime we may rely on having attained such
approach to truth, as is possible in our own day. This is the amount of
certainty attainable by a fallible being, and this the sole way of attaining it.”

Mill is struck by our fallibility: no matter how much we have thought an
issue through, we can never be certain that we are correct — it is always
possible we have fallen into error. Such fallible creatures, Mill insists, can
only suppose their beliefs approach the truth if those beliefs are subject to
criticism in free debate. Like Milton, Mill believes that true opinions are
more likely to be embraced in free discussion because they appeal to our
reason.

Milton and Mill advance classic statements of a basic liberal theme:
given freedom of thought, speech and inquiry, our common human
reason leads us toward increasing agreement on truths and rejection of
falsehoods. Sometimes this is put in terms of the ‘free marketplace of
ideas”: in a free competition of ideas, the truth will eventually win out,
and the longer the competition goes on, the more truths will be uncov-
ered. Underlying this is the conviction that while we are all subject to
various sorts of biases, superstitions, and errors, these differ from one
person (or group) to another. My biases and superstitions may appeal to
me and some like-minded bigots, but they are unlikely to gain universal
acceptance because not everyone shares my biases and superstitions. But,
the liberal insists, the powers of reason are shared and universal. Reason
is what unites us. In the words of a twentieth-century liberal, ‘[a]ll that
man is and all that raises him above animals he owes to his reason’.?
Overall reason selects the case for what is true rather than what is false.
The exercise of our reason, then, leads us to agree. Mill — and here
he speaks for much of the liberal tradition — was thus convinced that
one aspect of social progress was convergence on an increasing body of
truths.

Science and truth

According to this traditional liberal view, when we employ our reason we
can achieve objectivity: we can see the world as it truly or really is — that is
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what is meant by saying that we discover the truth. Although Mill and his
followers are always cautious about claiming that they have fully grasped
the truth — remember, Mill stresses our fallibility — there is no doubt that
Mill believes that on a wide variety of issues there is indeed a truth to the
matter that can be uncovered through free, rational, inquiry. For liberals
science is the ideal or model of a truth-centered inquiry that produces
consensus under conditions of free inquiry. The aim of science is the
pursuit of truth. According to what has been called the ‘realist’ presup-
position of science, the world investigated by science is real and independent
of people’s theories about it, and can be known.” Scientific hypotheses
seek to describe and explain this world: they are true when they do so -
when they accurately describe the world as it really is. Debate among
scientists is thus debate about what is true. On some views, the scientific
method - e.g., the formulation of testable hypotheses, reliance on obser-
vations and recordable data to test these hypotheses — is justified because
it is the best way to discover the truth. The progress of science is the
progress in the discovery of truths about the world. Thus, according to
liberal proponents of this conception of the scientific endeavor, the free
inquiry of scientists structured by the norms of scientific inquiry leads to
the discovery of truth — knowledge of the way the world really is.
Consequently, free inquiry relying on the norms of science produces
convergence of scientific opinion — convergence on the truth about the
world.

According to this conception of reason, which dominated the European
Enlightenment of the seventeenth and eighteenth centuries, the free
inquiry of scientists produces agreement because (1) the truth is the same
for everyone, (2) reason is a shared capacity of all human beings, and
(3) the norms of good reasoning are universal. Thus, people reasoning
correctly about the world will arrive at the same answer. Any premise p
that is true for one person is necessarily true for all others; if the inferential
rule ‘(p & [p—q])—q’ is valid for one person, it is necessarily valid for all.
The true and valid results of one person’s reasoning are thus necessarily
true and valid for all. Moreover, as John Passmore, a historian of philoso-
phy notes, ‘Enlightenment philosophers” were convinced that ‘mankind
had in the seventeenth century lit upon a method of discovery [the scientific
method], a method which would guarantee future progress’."”

Though science has been the paradigm of free, rational inquiry, the
liberal’s devotion to the pursuit of truth through the exercise of reason is
by no means limited to natural science. The application of human reason,
liberals have insisted, will lead to advances in social science, political
philosophy and social policy. According to Ludwig von Mises, a great
twentieth-century liberal,

[T]he essence of liberalism is just this, that it wants to have conceded to
reason in the sphere of social policy the acceptance that is conceded to it with-
out dispute in all other spheres of human action.... Problems of social policy
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are problems of social technology, and their solution must be sought in the
same ways and by the same means that are at our disposal in the solution of
other technical problems: by rational reflection.”

Even regarding personal lifestyles convergence of opinion may be
expected. Mill is famous for endorsing the pursuit of individuality, and
the freedom of each to choose a life that suits her, so long as she does not
harm others."? But here too Mill suggests that reason may eventually lead
to some convergence:

As it is useful that while mankind are imperfect there should be different
opinions, so is it that there should be different experiments of living; that free
scope should be given to varieties of character, short of injury to others; and
that the worth of different modes of life should be proved practically, when
any one thinks fit to try them."

To Mill, then, individual lifestyles are ‘experiments’: some types of living
will be “proved practically’” while in other cases the experiment will fail,
and so rational people will come to reject it. The language of ‘experiments’
indicates that even the choice of lifestyles can be understood on the model
of science, where we can expect that the free use of human reason will
produce convergence of opinion.

Universal reason and morality

Liberals influenced by this view of reason believed that free exercise of
human reason produces convergence of moral and political views.
Morality, many liberals have believed, can be derived from rationality.
That is, liberals have sought to show that reason itself tells us all what
moral beliefs are justified; since, as we have seen, good reasoning is the
same for everyone, this seems to imply that rationally justified moral
beliefs will be the same for all. The most famous attempt to derive
universal morality from reason is that of Immanuel Kant. For Kant, it is ‘a
necessary law for all rational beings that they should always judge their
actions by such maxims as they themselves could will to serve as univer-
sal laws’."* This principle of morality arises from ‘pure reason’ and tells us
that morality is inherently universal."” An act is moral, says Kant, only if
the principle or ‘maxim’ on which it is based could serve as a universal
law for all rational beings. Thus theft and murder are immoral because
the maxims ‘steal when you want something” and ‘murder those you do
not like” could not be willed as laws for all rational beings; we cannot
accept a society in which everyone acted on these principles. With Kant,
then, we see the quintessential attempt to derive morality from rational-
ity, and by so doing show that all rational creatures would converge on
the same, universalizable, moral code.
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Of course Kant and other Enlightenment liberals recognized that
people often disagree on matters of science or ethics. But such disagree-
ment must have its roots in mistaken beliefs or irrationality: some have
arrived at the wrong answer. The process of enlightenment was the only
remedy for this — the increasingly better use of reason to uncover truths
about the natural, social and moral realms. The ideal model was
Newtonian physics: just as our common reason had uncovered the laws
of matter and motion, so too could it be expected to uncover the laws of
human nature, society, morals and politics. Each field was awaiting its
Newton: ‘in the eighteenth century there was a fairly wide consensus that
what Newton had achieved in the region of physics could surely also be
applied to the regions of ethics and politics’.' As a contemporary philoso-
pher observes:

It was a central aspiration of the Enlightenment, an aspiration the formula-
tion of which was its great achievement, to provide for debate in the public
realm standards and methods of rational justification by which courses of
action in every sphere of life could be adjudged just or unjust, rational or
irrational, enlightened or unenlightened. So, it was hoped, reason would replace
authority and tradition. Rational justification was to appeal to principles
undeniable by any rational person and therefore independent of all those
social and cultural peculiarities which the Enlightenment thinkers took to be
mere accidental clothing of reason in particular times and places."”

1.2 Free reasoning and diversity of beliefs: challenges to the
Enlightenment View

The ‘Enlightenment View" of reason

I have identified a view of human reason that stresses its universality, that
properly applied it yields the same result for everyone, and that human
reason thus tends to converge on the truth in morals and politics as well
as science. This view, I have argued, is associated with the European
Enlightenment. Scholars point out that the Enlightenment was not a single
movement: the Scottish, French and German enlightenments significantly
differed, and views about reason and truth differed even among mani-
festly Enlightenment thinkers. It always runs the risk of distortion to talk
about ‘the Enlightenment’ view of reason (or anything else), as it is risky
to talk about ‘the Protestant’ view of salvation, or of sin. Still, Enlighten-
ment thinking does demonstrate dominant concerns or themes," as does
Protestantism. Just as we run the risk of oversimplification by too easily
identifying ‘the Enlightenment’ view, or thinking that all Enlightenment
thinkers advocate this view, so too do we run the risk of failing to appre-
ciate themes and overriding concerns if refused to allow such general
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descriptions. Let us, then, use the label the ‘Enlightenment View’ to
describe this view of human reason, while being aware that some
Enlightenment thinkers had real doubts about it, and even those who
share it offered different interpretations of it. Less important than what
we call it is that, while this general understanding of reason and truth has
been attractive to many thinkers, and many have based liberal freedom on
it, the view has been subject to a number of challenges, according to
which the free exercise of human reason tends not to agreement but to dis-
agreement and diversity of beliefs and opinions. Reason, rather than
being our common faculty that produces human convergence, has been
seen as the source of our differences and disagreements.

Challenges from the social sciences

One challenge to the Enlightenment View arose from the European
voyages of exploration, and discovery of radically different cultures. A
striking case was the first contact of Europeans with the Eskimo culture.
Kund Rasmussen, one of the first explorers, encountered practices that
shocked Europeans. He reported that one Eskimo woman he met had
borne twenty children, ten of whom she killed at birth." Female babies
were especially apt to be killed by their parents, with no condemnation by
other members of the community. He also encountered the Eskimo prac-
tice of leaving old, ill people on the snow to die. Europeans were also
shocked by the sexual practices of the Eskimos: men would share their
wives with guests, and high status males often received sexual access to
the wives of others. More generally, European explorers and, later, anthro-
pologists, continually brought back tales of radically different sexual
practices in other lands, and, to many, sexual norms were the heart of
morality.

These revelations led to several different reactions. Perhaps the first —
consistent with the Enlightenment View — was simply to condemn these
practices as wrong or barbaric. After all, if morality is based on reason,
and reason is the same for everyone, then such radical differences in
moral views must show that at least one of the cultures is simply wrong.
To be sure, it might have been the case that the sexual and other rules of
these alien cultures were right and the European views mistaken, but, not
too surprisingly, only a few Europeans believed that. Confronted by these
shocking practices, the typical response was to conclude that these other
cultures were morally primitive. This helped justify a liberal imperialism.
If reason revealed universal moral truths, then it seems plausible to con-
clude that liberals are under an obligation to enforce proper moral behav-
ior and individual rights. Thus, when confronted by the practice of some
Indian communities of throwing wives onto the funeral pyre of their
husbands, the British prohibited the practice as immoral and wrong.
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Another response consistent with the Enlightenment View, advocated
by Montesquieu, the eighteenth-century French philosopher, was to show
that these differences in specific practices were simply local adjustments to
different conditions and/or beliefs, and did not show any radical differ-
ences in basic moral principles.”’ Writes one contemporary philosopher:

Consider the Eskimos again. They often kill perfectly normal infants, espe-
cially girls. We do not approve of this at all; a parent who did this in our
society would be locked up. Thus there appears to be great difference in the
values of the two cultures. But suppose we ask why the Eskimos do this. The
explanation is not that they have less affection for their children or less
respect for human life. An Eskimo family will always protect its babies if con-
ditions permit. But they live in a harsh environment, where food is often in
short supply. A fundamental postulate of Eskimo thought is: ‘Life is hard, and
the margin of safety is small’. A family may want to nourish its babies but be
unable to do so....

Infant girls are more readily disposed of because, first, in this society males
are the primary food providers — they are the hunters, according to the tradi-
tional division of labor — and it is obviously important to maintain a sufficient
number of food gatherers. But there is an important second reason as well.
Because the hunters suffer a high casuality rate, the adult men who die
prematurely far outnumber the women who die early. Thus if male and
female infants survived in equal numbers, the female adult population would
greatly outnumber the male adult population.”

The claim, then, is that underlying the diversity of specific practices are
common principles and reasons - the importance of arranging social prac-
tices so that as many people as possible survive, or that the overall
welfare of society is promoted.

Although many philosophers have insisted that the basic moral differ-
ences between cultures are small, anthropologists and other social
scientists — as well as the typical educated person — tend to draw a more
radical conclusion that challenges the Enlightenment View. For them,
the acquaintance with other cultures shows that morality is relative to
culture: different cultures adopt basically different moral codes, and there
is no right and wrong to the matter. Thus, in the 1930s, when confronted
with the very different customs and mores of the Zufii and Kwakiutl
Indians and Dobu Islanders of Papua New Guinea, the famous anthro-
pologist Ruth Benedict endorsed cultural relativism: their basically differ-
ent rules and norms were justified for them, just as western norms
were for Europeans.”? And there is evidence to suggest that many well-
educated moral reasoners adopt a similar view.” If so, then the exercise of
human reason on matters of morality and social rules leads to fundamen-
tally divergent results. Many have held that an appreciation of the diver-
sity of good reasoning about morals endorses toleration of the morality of
other cultures. Indeed, at one point the executive committee of the
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American Anthropological Association concluded that the absence of
any scientific method for ‘qualitatively evaluating cultures’ validates an
attitude of ‘respect for the differences between cultures’.*

As anthropologists began to study non-European cultures in more
depth, and became increasingly more sophisticated and self-reflective in
their techniques, disputes arose about the proper method for interpreting
the belief systems of other cultures. For example, was a belief in magic or
a deity to be understood as simply a false belief on which the ‘natives’
relied? Mill believed that an investigator could best understand the
magical beliefs of other cultures by attributing to them erroneous beliefs
and invalid inferential rules.” On this view, assuming (1) realism (see
section 1.1) and (2) that valid reasoning is the same for all, and thus
(3) reason leads to convergent conclusions about the world, then (4) in the
face of drastically different beliefs of other cultures (for example, a belief
in magic), we can best explain these beliefs in the other culture by suppos-
ing that they are irrational. To hold that they and we are both correct in
our divergent beliefs would be to reject one of the assumptions of the
Enlightenment View. Others, adopting a principle of charity, have insisted
that the best interpretation of a culture minimizes the number of false
beliefs attributed to its members.” On this view, the best interpretation —
which makes sense of the ‘native’s” metaphysical theories, religious con-
victions and their beliefs about nature — might seek to show that a belief in
spirits is, after all, rational given their worldview. Thus the second step in
the relativist attack on the Enlightenment’s ideal of reason was to endorse
relativism concerning what beliefs are rational in different cultures. The belief
in spirits may be a rational belief in some cultures and not in others.

The point may be applied within our own culture. Some Funda-
mentalist Christians have argued that the belief that the earth is less than
5,000 years old is rational within the Christian outlook, which takes the
Bible as a definitive source of knowledge, though it is not rational within
the outlook sometimes called ‘scientific humanism’. What is rational, we
are told, depends on the perspective one is assuming. Note that this
undermines the objectivity of reason. Whereas the Enlightenment View
maintains that reason allows us to see things as they really are — it pro-
vides an objective viewpoint for knowing the world — this conception of
reason denies there is such an objective point of view. Everybody sees
things from a certain perspective, and thus how they reason depends on
the perspective from which they begin. If so, then the free exercise of
human reason will not produce convergent beliefs about the world.

The last step in the relativistic challenge to the Enlightenment View is
to apply tolerance to the idea of reason itself. Can western anthropologists
properly interpret other cultures if they apply their western conception of
reason in their interpretation? Some have held that the very idea of reason
is itself culturally relative, or relative to traditions of inquiry. Alasdair
MacIntyre, a relentless critic of the Enlightenment View, insists that it has
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‘made us blind to ... a conception of rational inquiry as embodied in a
tradition, a conception according to which standards of rational justification
themselves emerge from and are a part of a history ... of that ... tradi-
tion’.” Maclntyre, though, actually endorses a core element to all rational-
ity; the laws of logic — such as the ‘law of the excluded middle’ that a
statement (p) and its contradictory (not-p) cannot both be true — are in his
view elements of all rational inquiry, which different traditions expand
on in different ways.?® However, even more radical views have been
advanced. Consider, for example, the Roman Catholic belief in the Trinity
of God, according to which God is simultaneously both one and three.
Now this violates fundamental canons of standard logic. Since one is not
three, the claim is that God both ‘is one” and ‘is not one’. But according
to the law of the excluded middle, contradictory statements cannot be
both true; it cannot be the case that the statement p and the statement
not-p are both true. Thus given standard logic, the belief in the Trinity is
irrational. Some, however, have maintained that within the Catholic
tradition, the belief in the Trinity is indeed rational; interestingly, this has
been supported by the development of alternative logical systems that
deny the law of excluded middle.”” Thus the law of the excluded middle,
which many have taken as the very bedrock of reason, is denied by some
modes of inquiry.

Independently, psychological studies of human reasoning have led to
doubts about whether everyone shares the same norms of reasoning. The
work of, among others, Richard Nisbett, Lee Ross, Paul Slovic and Amos
Tversky showed that normal adults often do not employ the norms of
reasoning long-advocated as correct by philosophers.* For example, many
normal adults adhere to the ‘gambler’s fallacy’. According to standard
probability theory, the odds of an independent event occurring do not
depend on whether that kind of event has occurred in the past: if the odds
of a ‘six” being rolled by a fair dice is one-in-six, this probability in no way
depends on whether no sixes have been rolled or all sixes have been rolled
in the past. Yet many normal reasoners believe that, after a long run of
sixes, the odds of another six are less than one-in-six, or if none recently
have been rolled, many are convinced that a six is ‘due’. Based on a variety
of studies of such ordinary reasoners some philosophers advocate
‘normative cognitive pluralism’. According to Stephen Stich, ‘Normative
cognitive pluralism is not a claim about the cognitive processes people do
use; rather it is a claim about good processes — the cognitive processes that
people ought to use. What it asserts is that there is no unique system of
cognitive processes that people should use, because various systems of
cognitive processes that are very different from each other are equally
good’' Again we witness a challenge from social science to the
Enlightenment View: if the norms of good reasoning differ from person
to person, the free exercise of human reason will not, as Milton and Mill
supposed, necessarily lead to a convergence of belief.
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Challenges from the philosophy of science

Social science thus provided one source of the ‘fragmentation of reason’.
Of course there was, and still is, lively debate within social scientific and
philosophical circles about whether any such relativistic view of reason-
ing is justified, and if so to what extent individuals employ different, but
equally good, norms of reasoning. Nevertheless, some form of relativism
about rationality and/or morality is widely accepted. Concurrently,
developments in the philosophy of science were challenging the very
citadel of the Enlightenment View — science itself. It may seem that what-
ever doubts can be entertained about the application of western reason to
other cultures, or departures from expert norms by ordinary reasoners,
the defenders of the Enlightenment View surely can claim that science is
the model of rational discourse tending to convergence of opinion leading
to the truth. As we have seen, according to the Enlightenment View
scientific inquiry is the model of free exercise of human reason in the
pursuit of truth. Free speech and thought, guided by reason, appear to
produce an ever-increasing body of knowledge — a progressive uncovering
of truths.

Some philosophers who have reflected on the scientific enterprise —
known as philosophers of science — have come to doubt this simple
picture. The simple picture of science tells us that the rules of science are
justified because they maximize the discovery of truth. But how could we
know that? Most obviously, how could we possibly know what rules
would maximize the discovery of truth; we would have to know the alter-
native rules and the truths that their use would have uncovered that are
not presently known to us. But how could we know that? More insidi-
ously for the Enlightenment View, it is not entirely clear how we can iden-
tify truths independently of our scientific theories. Many claims of science
are theory-dependent; they make claims about the world in terms of
entities or concepts that are internal to the theory. For example, ‘gravity’
is a concept within Newtonian physics, whereas ‘telos” (or end) is a con-
cept in Aristotelian science. Whereas in Newtonian physics an apple falls
to the ground because of the force of gravity, in the Aristotelian account it
is seeking its natural end or telos, at which it will rest. Both theories accu-
rately predict that an apple falls when it is no longer attached to the tree.
How do we know that the Newtonian theory reveals more truths about
the world? Perhaps, one might say, the additional truths about the opera-
tion of gravity show why Newtonian physics is a scientific advance on
Aristotelian science. But ‘gravity” is a theoretical term within Newtonian
physics; to talk in terms of gravity is already to presuppose the truth of (at
least parts of) the Newtonian view. Nor can we say that Newtonian
theory is a progress in the discovery of truths simply because it allows us
to say more — it allows us to make all these statements about gravity, and
so there is more we can say about the world — for Newtonian theory also
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precludes us from saying things about the world that Aristotelian theory
could say, such as ‘the falling apple was seeking its telos’. To simplify, the
crux of the problem is this: to the extent that the truths revealed by a
scientific theory presuppose concepts and entities that are themselves
part of that theory, we only know that they are truths after we have
embraced the theory as the correct one, but then their status as truths cannot
be the reason why we embrace the theory as correct.

As Thomas Kuhn, an influential philosopher of science has put it,
‘Unless ... we simply define the approach to truth as the result of what
scientists do, we cannot recognize progress toward that goal’.*> Kuhn
distinguishes periods of ‘normal’ science and ‘revolutionary”’ science. During
periods of normal science, Kuhn argues, scientists work within an accepted
world view or ‘paradigm’. Their goal is to develop this paradigm, and
discover more truths about the world in terms of it. Challenges to this
paradigm are resisted and, at least at first, dismissed. For example, a claim
of Aristotelian science is that the heavenly bodies are perfect spheres.
When Galileo developed the telescope, he observed that the moon was
not a perfect sphere, but marked by craters. This would seem to be a case
where an observation disproves or falsifies a theory. But defenders of
Aristotle, including the Roman Catholic Church, concluded either that the
telescope was faulty, that the appearance was deceptive and the moon
really was spherical, or that the object viewed was not really the moon.
The important point here was that for those operating within the Aristotelian
paradigm, something must be wrong with Galileo’s apparent observation,
for it contradicted known truths, namely, those of Aristotelian science.

Kuhn contrasts such normal science to revolutionary science, when two
different paradigms are competing for scientists” allegiance. Consider
again the case of Aristotelian science: as telescopes developed, an increas-
ing number of celestial observations had to be dismissed as somehow
wrong or anomalous, since they did not conform to what Aristotelian
science predicted. Some scientists — call them the rebels — began to be
attracted to an alternative account, which made more sense of these
anomalous observations. Thus the rebels began to switch allegiance to the
new paradigm. This might appear a clear case of an increase in truth
through the progress of science; rebel scientists reject the old paradigm for
a newet, truer, one. But, Kuhn insists, the grounds on which scientists
switch allegiance to the rebels are complex, and include considerations
beyond simple descriptive and predictive accuracy, for mere predictive
and descriptive accuracy is not enough to dictate a clear choice between
the two competing paradigms. In addition to being able to explain obser-
vations, scientists seek a simple rather than a complex theory, a plausible
instead of an implausible theory, and a consistent over an inconsistent
one. Thus, for example, the claim that earth is the center of the solar system
could have been reconciled with observations of planetary movements,
but only at the cost of postulating exceedingly complex orbits, and all the
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complexities which that, in turn, involved. Modern scientists do not seek
to develop Aristotelian theory in a way that conforms to accepted obser-
vations because, whether or not it could be accomplished, it would lead
to a cumbersome and implausible account.* The crucial, point, then, is
that on Kuhn’s analysis the allegiance of scientists to their theories is
determined by a set of scientific values, and while almost all scientists
give some allegiance to all of them, they differ on the weight they give to
each. According to Kuhn:

To a greater extent than other sorts of components of the disciplinary matrix,
values may be shared by men who differ in their application. Judgments of
accuracy are relatively, though not entirely, stable from one time to another and
from one member to another in a particular group. But judgments of simplicity,
consistency, plausibility, and so on often vary greatly from individual to indivi-
dual.... Even more important, in those situations where values must be applied,
different values, taken alone, would often dictate different choices. One theory
may be more accurate but less consistent or plausible than another.®

The crucial claim is that there is no uniquely rational way to order these
various desiderata — simplicity, consistency, plausibility — and different
orderings endorse different scientific theories upholding competing truth
claims. Equally well-informed scientists employing their reasoning in
perfectly legitimate ways can arrive at different judgments about what is
the preferred theory, and so about what is true. These developments in
the philosophy of science have thus systematically challenged the very
heart of the Enlightenment View — the link between reason and truth as
exemplified by scientific inquiry.

The challenge of pluralism

Kuhn's analyses of the ‘value choice’ involved in the decisions of scientists
can be generalized to a wide range of choices, including those concerning
morality and politics.*® For any decision, when there exists both a plural-
ity of criteria and no impartial way to order the criteria, the criteria are apt
to be inconclusive or indeterminate in their application. That is, suppose
that we all agree that values V,, V,, and V, are relevant to a decision. In
the case of a scientist, these may be the simplicity, plausibility and consis-
tency of two rival theories; in the case of a political decision whether to
endorse a certain regime, these may be the values of liberty, equality and
fraternity. Now Kuhn’s analysis indicates that even if we agree on the
relevant values at stake, we may still disagree about the proper decision
because we rank or order the values differently.

Different orderings produce different outcomes. Socialists and liberals
may agree that liberty, equality and fraternity are core political values, but
whereas the liberal may rank liberty above equality, and equality above
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fraternity, the socialist may order them, say, equality, fraternity, liberty.
Thus a different ordering of the same values may lead to radically differ-
ent decisions and beliefs. If the free exercise of human reason is to lead to
convergence of belief, reason must not only tell us what is important, but
it must tell us how to rank values.

According to pluralists there are a plurality of values for which the
free exercise of human reason cannot discover a single correct ordering.
We can usefully distinguish two varieties of pluralism. According to
radical pluralism, because of the inherent plurality of relevant consider-
ations there is no single rational, or correct, ranking of important
personal, social, political and scientific values. Reason does not deter-
mine choice between various theories and moral/political perspectives.
According to the radical pluralist there simply is no rational, right way
to order values: any ordering is a matter of choice rather than reason.
The most famous radical pluralist is Isaiah Berlin (see Chapter 2), who
stresses the way in which different values compete with each other, and
so we must choose to what values we will devote ourselves. Writes
Berlin:

It is a commonplace that neither political equality nor efficient organization
nor social justice is compatible with more than a modicum of individual liberty,
and certainly not with unrestricted laissez-faire; that justice and generosity,
public and private loyalties, the demands of genius and the claims of society
can violently conflict with each other. And it is no great way from that to the
generalization that not all good things are compatible, still less all the ideals
of mankind.... The world that we encounter in ordinary experience is one in
which we are faced with choices between ends equally ultimate, and claims
equally absolute, the realization of some which must inevitably involve the
sacrifice of others. ... If, as I believe the ends of men are many, and not all
of them are in principle compatible with each other, then the possibility of
conflict — and tragedy — can never wholly be eliminated from human life,
either personal or social. The necessity of choosing between absolute claims
is then an inescapable characteristic of the human condition.”

Many advocates of such radical pluralism insist that, with regard to
decisions between such ideals, ‘there are truths incompatible with each
other’?® The ‘truth’ you see about the proper way to choose among the
values is different from, and conflicts with, the ‘truth’ that I see. Note the
radical challenge to the Enlightenment View posed by this version of
pluralism. Fundamental to the Enlightenment View is that, on any issue,
there is only one truth. The Enlightenment View adamantly denies that it
can ever be the case that both p and not-p are true. To be ‘true’ is to in some
way correspond to the way things really are, and, according to the realism
assumption, the world is real, and the same for everyone. The idea of
‘competing truths’ is thus totally alien to the Enlightenment View; if there
are competing truths, p may be true for you and not-p for me. The free
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exercise of human reason would thus not tend toward convergence
of belief.

A less radical view is reasonable pluralism, according to which our
powers of reasoning are inconclusive on many complex matters of science,
morality and politics. Roughly speaking, a decision is characterized by
reasonable pluralism if perfectly reasonable agents, exercising their
powers of reasoning without obvious errors and in good faith, reach con-
flicting conclusions. For a controversy to be characterized by reasonable
pluralism it is not simply the case that people actually disagree on some
issue; the claim is a stronger one — that it is reasonable for one person to
believe p and another not-p. Unlike radical pluralism, the reasonable
pluralist does not maintain that the question ‘p or not-p?’ is inherently
indeterminate (there is more than one ‘true’ answer to the question), but
only that present beliefs about p and not-p are inconclusively justified.

John Rawls (see Chapter 7) insists that our disputes about values are
subject to reasonable disagreement because our understanding of what is
good and valuable is especially subject to what he has called the ‘burdens
of judgment’. According to Rawls, reasonable judgments so often are at
odds because:

—_

the evidence is often conflicting and difficult to evaluate;

2 (as in Kuhn's example) even when we agree on the relevant consider-
ations, we often weigh them differently;

3 because our concepts are vague, we must rely on interpretations that
are often controversial;

4 the manner in which we evaluate evidence and rank considerations
seems to some extent the function of our total life experiences, which
of course differ;

5 because different sides of an issue rely on different types of normative
considerations, it is often hard to assess their relative merits;

6 in conflicts between values, there often seems to be no uniquely

correct answer.”’

Because these matters are so complex and uncertain, different people will
reach different, competing, credible or reasonable conclusions. Rawls
believes that this type of pluralism is ‘the natural outcome of the activities
of human reason under free enduring institutions’.** This is not to deny
that there is a true answer to these complex questions. The point, rather,
is that because of the complexity and difficulty of these value choices, we
cannot expect rational people to converge on common beliefs. Thus,
whereas the Enlightenment View believed that free inquiry and debate
about religious matters would move us closer to the religious truths, the
advocate of reasonable pluralism sees diversity of religious opinion as a
permanent feature of societies characterized by freedom of religion and
thought.
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1.3 Liberalism and public reason
The Enlightenment View and liberalism

John Gray has repeatedly insisted that the traditional liberal project
presupposed the Enlightenment View of reason; it supposed that the appli-
cation of reason would lead to a set of principles with universal, rational,
authority. As I have emphasized, the Enlightenment View maintains that
rational agents will tend to converge on the same conclusions, producing
a universal consensus on liberal values and principles. According to what
we might call ‘Enlightenment Liberalism’, the application of human
reason leads to the progressive uncovering of moral and scientific truths.
Thus freedom of conscience and thought are the most basic freedoms, for
they are necessary for the use of reason. And under conditions of free-
dom, humans will tend to agree about the truths of moral and political
life. Freedom, especially freedom of thought, does not lead to disagree-
ment and strife, but to an ever-increasing shared body of truths.
Moreover, this idea of scientific progress was often linked to a belief that
humans themselves would be perfected. Speaking in 1750, Anne Robert
Turgot, a French liberal, proclaimed:

Manners are gradually softened, the human mind is enlightened, separate
nations draw nearer to each other, commerce and policy connect at last every
part of the globe, and the total mass of the human race, by altering between
calm and agitation, good and bad, marches always, however slowly, towards
greater perfection.*!

Reason, leading to scientific progress and convergence on true belief,
would produce moral progress, for ‘to a striking degree, Enlighteners
accepted the Socratic doctrine that vice is always a form of ignorance’.*
We need, however, to be careful here. Although liberals have often
embraced the Enlightenment View of reason, they also have typically
recognized that our ability to reason is, at least at this point in history,
limited, and so the actual exercise of free human reason, often produces
disagreement. Indeed, throughout its history, liberalism has both relied
on the idea that the free exercise of human reason produces shared belief
on many matters while also recognizing that in important areas of life
such enlightenment has not occurred. Recall that the roots of liberalism lie
in religious toleration. Now, as John Locke recognized in his classic
defense of toleration, for a wide range of religious disagreement, the exer-
cise of reason has not produced agreement — reasonable people thinking
the questions through to the best of their ability come to differing conclu-
sions.* Only once it was accepted that the free exercise of reason fails to
produce shared religious belief did liberalism arise as a political theory. In
pre-liberal theory, it was widely expected that all who were decent would
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arrive at the correct religious beliefs, hence persecution of those corrupt
enough to dissent was often seen as justified. In an important sense, then,
liberalism has always been a response to the failure of the free exercise of
reason to produce agreement on matters of religious belief and ways of
living, and indeed even on some issues of justice.

Kant explicitly recognized this. Despite his belief that the free exercise
of human reason could reveal universal moral principles (see section 1.1),
Kant also believed that on a broad range of moral issues, actual people
come to divergent conclusions when they reason about matters of morality
and justice (see section 8.3). For Kant, relying on one’s own individual judg-
ment characterizes what he called “the state of nature’, a condition without
law and government: ‘even if men were to be ever so good natured and
righteous before a public lawful state of society is established, individual
men, nations and states can never be certain they are secure against
violence from one another because each will have the right to do what seems
just and good to him, entirely independently of the opinion of others’.** For
Kant, reason tells us that, if we are to avoid such conflict, we must submit
to a lawful public with authority to adjudicate disputes about justice.

The liberal project begins with recognition that on many matters, the
free exercise of human reason leads us to disagree. But the solution to the
failure of reason on these matters, Enlightenment Liberalism maintained,
is further appeal to reason, and so freedom of thought, speech and
religion. Essential to liberalism has been the claim that, though the exer-
cise of human reason sometimes leads to disagreement — especially on
matters of religion — we can manage these disagreements because our
shared reason leads us to converge on liberal political principles and
government. Moreover, freedom of thought and speech are so central
because they work to reduce the areas of private disagreement while
expanding shared belief.

Challenges to the Enlightenment View as challenges to liberalism

As we saw in section 1.2, modern developments in the social sciences,
philosophy of science and ethics, have led to real doubts about the plau-
sibility of the Enlightenment View. Is there such a thing as universal
reason and moral truth, or are reason and truth relative to cultures or,
perhaps, even to individuals? John Gray concludes that ‘in our time’ the
Enlightenment project is seen as a failure, and so traditional liberalism
‘has reached a dead end in which its intellectual credentials are negligible
and its political relevance is nil’.* While, as is his wont, Gray exaggerates
the point, in the face of the accumulated challenges to the Enlightenment
View, it is certainly harder to rest assured that the free exercise of human
reason will lead to an ever-increasing body of moral and political truth.
The great classic liberals such as Locke, Kant and Mill sought to demon-
strate that on some issues the free exercise of human reason leads to
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divergent results; they never seriously doubted that on many other issues
the use of reason led to common recognition of the truth. Liberals such as
Kant and Mill were sufficiently close to the Enlightenment View that they
never questioned that large areas of life were subject to what Kant called
the ‘public use of reason’.* All of science, of course, was public, as were
the basic principles of morality and politics; and in time the free use of
reason may even produce some agreement on ways of living. And, of
course, they never doubted that the norms of good reasoning themselves
were shared and public. Nor did they doubt that public standards of
reason and justification were available, and that these standards demon-
strated that fidelity to liberal political principles were the rational way for
people who disagree on religious and other matters to live together.
Importantly, they supposed that a political regime based on freedom was
the best route to an orderly and cooperative society, for reason works
through freedom to yield agreement.

In the face of the sustained challenges to the Enlightenment View,
however, contemporary liberals cannot be as sanguine that shared public
reasoning tells us how to accommodate divergent private or non-public
reasoning. If the strongholds of public reason — science and basic moral
principles — can be attacked, if it can be alleged that the very concept of
reason itself is cultural, and so not universal, then perhaps all of life is
solely subject to private reasoning, or reasoning from some perspective
that is not shared by all citizens. If so, liberalism seems doomed. For
liberalism requires that there are public political truths, and that first
among these truths is that each individual’s freedom must be guaranteed.
If there are no moral truths, or no public principles endorsed by reason,
liberal freedom may merely lead to chaos. Liberal freedom would then be
‘wild, lawless freedom’.*” We would be confronted with simply a clash of
individual, or ‘perspectival’, reasons, with no way to adjudicate among
the individuals or perspectives. We would be left in a lawless ‘state of
nature’ or perhaps confronted with a ‘clash of cultures’ or of ‘civiliza-
tions’, each of which is guided by its own reason and moral principles, but
none of which get a grip on the others.

This possibility was recognized by Carl Schmit, a German legal scholar
who became an apologist for Nazism. As one commentator understands
Schmit’s position, he insisted that

there is no truth or rational adjudication in post-Enlightenment ethics and
politics. Rather, politics is a matter of conviction, akin to theological fervor.
He concluded, not that the beliefs of all must be respected, but that politics is
a battleground between self-defined friends and enemies where the strongest

win.*8

In the absence of any moral truth to which reason leads, Schmit insisted
that life is simply a struggle between the strong and the weak. If there is
no moral or political truth on which all rational inquirers will converge, if
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values are plural and conflicting, and the choice between them is not
determined by our shared reason, it looks as if political life is about choos-
ing values, and so choosing sides in the conflict of values and ways of life.
As Schmit himself says, it would seem that ‘each has to decide for himself
whether in the concrete situation the otherness of the stranger signifies
the negation of his own way of life so that he has to be fended off and
fought in order to preserve the way of life that is existentially important’.*’
As Cheryl Misak, a contemporary philosopher, asks:

If there is no objective right or wrong in moral matters, then what prevents
one from adopting Schmit’s line rather than the line of tolerance? What can
the hands-off liberal say to the Schmitian? If nothing can be said, then that is
an indictment of that kind of liberalism. For the problem that presses at us
from all sides is that the response to pluralism and to the absence of a univer-
sal basis of adjudication has too often been intolerance, an intolerance which
has sometimes culminated in genocide.*

Two liberal responses to the erosion of the Enlightenment View

Our question, then, is whether liberalism can be sustained in the light of
the accumulation of criticisms of Enlightenment universalism. In Gray’s
language, can there be a post-Enlightenment liberalism? As John Rawls,
the greatest liberal philosopher of the twentieth century worries, given
that ‘Enlightenment liberalism’ failed to appreciate the diversity of reason-
able views,” can we develop a liberal theory that takes seriously the fact
of reasonable pluralism?

We can distinguish two broad liberal responses to attacks on the
Enlightenment View. First, a good deal of contemporary liberal theory can
be understood as defending versions of the Enlightenment View against the
challenges we have been exploring. A number of contemporary political and
moral philosophers have sought to show that rational reflection can produce
agreement on the good life for all humans and on appropriate political prin-
ciples, just as many philosophers of science have upheld the traditional view
that scientific inquiry is the best way to expand our discovery of the truth
about the world.” William A. Galston, a leading contemporary liberal theo-
rist, explicitly upholds a liberalism based on a conception of rational inquiry
as transcending mere local opinion to arrive at the truth.”® Such liberals are,
then, defenders of the Enlightenment View insofar as they seek to meet and turn
back the challenges we have been dealing with. Liberals such as Galston,
Joseph Raz, George Sher, Douglas B. Rasmussen and Douglas ]. Den Uyl
thus endeavor to show that we can arrive at universal moral truths about
morality and the perfection of human beings.*

My concern in this book is with another, more worried response, to
the attacks on the Enlightenment View. I call this ‘Post-Enlightenment
liberalism’. This liberalism is not ‘post-Enlightenment” in the sense that it
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rejects the Enlightenment’s conviction that freedom is a public political
principle endorsed by reason, or that a political order based on freedom
can yield peaceful cooperation. Its post-Enlightenment feature is that its
main task is to explain how there can be such principles in a world where
the exercise of reason so often leads to divergence and disagreement.
Post-Enlightenment liberals do not suppose that there is a moral truth
that reason uncovers; indeed, to striking extent they are uncertain that
moral truth can be appealed to in politics at all. As Rawls puts it, dis-
agreement about what is good and how one should lead one’s life is the
‘normal result of the exercise of human reason within the framework of
free institutions of a constitutional democratic regime’.”® The task of Post-
Enlightenment liberalism is to show that our reason does not always lead
us to disagree. Although rational disagreement is pervasive, it is bounded
by a public reason justifying a political order based on freedom.

By ‘Post-Enlightenment’ liberalism, then, I do not mean a liberalism
that rejects the Enlightenment, but one that accepts many of the chal-
lenges to the Enlightenment View, yet argues that the main conclusion of
Enlightenment liberalism is correct: reason can lead us to converge on
public principles securing human freedom. Post-Enlightenment liberals,
we shall see, tend to stress different aspects of the liberal tradition than do
(what I have called) ‘defenders of the Enlightenment View’. The defend-
ers are apt to look to John Stuart Mill (especially his theory of human
perfection), Kant’s moral theory, the ideas of perfection, personal auton-
omy and even Aristotle. Post-Enlightenment liberals, we shall see, look
elsewhere. They are more apt to be inspired by Hobbes, the romantic
philosophers, Locke and Jean-Jacques Rousseau. Moreover, we shall see
that Post-Enlightenment liberals all jettison important parts of the
Enlightenment View, while hoping to secure its central claim: that reason,
freedom and peaceful social cooperation all march hand in hand.

1.4 Seven Post-Enlightenment liberalisms
Contemporary theories of liberalism

This book focuses on seven Post-Enlightenment liberalisms.

Chapter 2, which forms an introductory discussion, examines Isaiah
Berlin’s account of plural values, and the way in which it has often been
tied to a defense of a liberal political order. Berlin’s view is clearly the
place to begin. If he is right, the recognition of the plurality of values, and
so the recognition that there is no single truth verified by reason in the
matters with which politics deals, is the starting point of liberalism, not a
challenge to it. Liberalism, he suggests, is founded on the recognition that
reason leads us to no shared truth about what is of value.
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Chapters 3 and 4 comprise a pair of analyses of broadly “Hobbesian’
approaches to public reason. Gray, who in many ways has been deeply
influenced by Berlin, has argued that because there is no truth in political
matters, politics is a matter of a modus vivendi — a working compromise
among inherently clashing views. In developing this view, Gray offers an
interpretation of Hobbes’s political philosophy, which he believes is the
best foundation for a Post-Enlightenment liberalism — a political philoso-
phy with modest aspirations. Chapter 3 examines Gray and other politi-
cal theorists, who have argued that Hobbes’s theory provides the key for
understanding how political order arises out of the clash of private
reason. Unlike Berlin, Hobbesian theories see pluralism and rational dis-
agreement as a problem to be solved; they argue that the essence of poli-
tics is to mitigate the conflict of private reason. We will, in particular,
consider Hobbes’s claim that we can construct a sovereign, who provides
a collective reason that supplants our appeal to private reasoning and
allows for cooperative outcomes. Chapter 4 continues analyzing this
general Hobbesian proposal, identifying a ‘collective’ reasoning that allows
for cooperation by supplanting private reasoning. We shall examine the
core idea that politics is essentially a matter of coordination guided by
public reason — but now public reason is not understood as a collective
reason supplied by political actors such as the sovereign, but by society
and its rules. Chapter 4, then, looks deeper for the roots of public reason.
By the close of Chapter 4 we will have considered a radical proposal that
all reason is a sort of collective reasoning, and there really is no such thing
as individual, private, reasoning at all.

The next two types of theories look elsewhere — to democracy as the key
to showing how a public reason can develop out of private reasoning of
citizens. Chapter 5 examines ‘deliberative democracy’, which contends
that the essence of a democratic society is the creation of a public, shared,
view through public deliberation. We shall focus on the influential formu-
lations of deliberative democracy advanced by Jiirgen Habermas and
Joshua Cohen. Habermas, we shall see, believes that proper deliberation
can yield answers that are ‘valid’ for all participants and are in some way
analogous to truth claims. Whereas Habermas sees deliberative demo-
cracy as an alternative to liberalism, Cohen seeks to articulate a liberal
deliberative democracy. Chapter 6 then looks at another way democracy
might be thought to be the source of liberal public reason. Rather than
shared answers arising out of a democratic deliberation, this view sees
public reason as aggregated out of individual votes. The people speak
through their votes, and the results of an election declare what the public
wills, or believes to be just.

The last two approaches to public reason also construct it out of the pri-
vate reasons of citizens, but they tie public reason more closely to liberal-
ism than to democracy. These are first and foremost liberal theories of
public reason. The core of public reason is the principles of a liberal order.
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Chapter 7 examines the highly influential doctrine of political liberalism as
it has been developed in the work of John Rawls. A shared liberal politi-
cal conception of justice, he argues, can be a ‘module’ in all reasonable
comprehensive views, and thus can form the basis for a common concep-
tion of political justice under conditions of modern pluralism. I conclude
in Chapter 8 by presenting my favored views, justificatory liberalism and
adjudicative democracy; I try to show how they solve some of the main
problems raised in our examination of competing accounts. I hope that by
that point in the book the reader will be ready to approach my proposals
with the same critical eye that I have employed throughout. Our aim is to
publicly reason about these issues; only a critical attitude to each proposal
will allow us to see if any is an adequate solution to the problems raised
by the pluralism of our post-Enlightenment world.

A note on content and method

In contrast to other surveys of contemporary political philosophy, sub-
stantive questions of distributive justice, welfare rights, property rights,
international justice, women’s rights, ethnic autonomy, and so on, do not
loom large in this book. This is not to belittle or dismiss these familiar sub-
stantive issues, but it is to insist that they are not the alpha and omega of
political philosophy. A great deal of contemporary political philosophy is
devoted to more fundamental issues of the relation of individual dis-
agreement and shared public principles, how social cooperation is achieved
through politics, and how there can be any public principles in our deeply
pluralistic world. If one is not acquainted with these debates one has
missed the most distinctive issues in contemporary political theory.
Moreover, they set the stage for the more familiar substantive questions.
For if there is little in the way of shared public reason, this would seem to
imply that a legitimate state’s sphere of activity is restricted (or else that
political legitimacy does not depend on justification to all rational citizens —
which is back to the issue of this book). So while our focus is on these
fundamental issues of reasoning and agreement, the outcome of these
debates has consequences for the more traditional concerns of political
theorists about distributive justice and so on.

My aim is to analyze these theories, as far as possible, by isolating the
different claims they make and seeing just how they are supposed to hang
together. These theories have shaped recent liberal political philosophy
but they often tend to be distressingly vague or incomplete at crucial
points. As interesting and important as these philosophers are, it can be
difficult to get a firm hold on Berlin, Habermas and Rawls. They some-
times appear to assert different things in different writings, and it is not
always clear how their writings fit together to form a coherent view.
Often, I think, we do best by pausing and asking ‘just what claims are
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being made, and how are the various claims intended to lead to an important
conclusion?” In doing so we run the risk of missing some of the richness
of these writings of the important figures, but the first step in under-
standing is to grasp the basic reasoning underlying a view. If that basic
reasoning is deeply flawed, more layers of defence and development are
unlikely to save the view.
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2.1 Berlin’s Post-Enlightenment liberal project

In contemporary liberal theory, the most eloquent and influential critic of
the Enlightenment View has been Isaiah Berlin. He depicts it thus:

Only the ‘constant, the general, the universal’ is real, and therefore only this
is ‘truly human’. Only that is true which any rational observer, at any time, in
any place, can, in principle, discover. Rational methods — hypothesis, generaliza-
tion, deduction, experimental verification where it is possible — can solve
social and individual problems, as they have triumphantly solved those of
physics and astronomy, and are progressively solving those of chemistry,
biology, and economics; philosophy, that is ethics, politics, aesthetics, logic,
theory of knowledge, can and should be transformed into a general science of
man - the natural science of anthropology; once knowledge of man’s true
nature is attained, men’s real needs will be clear: the only remaining tasks are
to discover how they may be satisfied, and to act upon this knowledge....
[TThe triumph of the scientific spirit will sweep away the forces of prejudice,
superstition, stupidity and cruelty, too long concealed by the mumbo-jumbo
of theologians and lawyers.!
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Berlin’s depiction of the Enlightenment View tends towards exaggeration,
but underlying the exaggeration is real insight: the Enlightenment
View’s devotion to universal reason manifested itself in the conviction
that just as science discovered the universal laws of nature, rational
reflection could discover the universal laws of human nature and
society, and universal principles of ethics and politics. On this view,
Berlin insists, in human affairs, ‘as in the sciences, all genuine questions
have one true answer and only one, all the rest being necessarily
errors’.® And, furthermore, ‘true answers, when found, must necessar-
ily be compatible with one another and form a single whole, for one
truth cannot be incompatible with another — that we know a priori’ (see
section 1.2).*

The starting point of Berlin’s liberalism is the rejection of the
Enlightenment View by the diverse intellectual movement known as
‘romanticism’, the heart of which, on his interpretation, was in Germany
in the seventeenth and eighteenth centuries.” As Berlin interprets it, this
movement ‘has permanently shaken the faith in universal, objective truth,
in matters of conduct’ by showing that ‘different ends recognized as fully
human are at the same time ultimate and mutually incompatible’.® Berlin
has repeatedly insisted that the romantics taught us

that there are many values, and that they are incommensurable; the whole
notion of plurality, of inexhaustibility, of the imperfection of all human
answers and arrangement, the notion that there is no single answer which
claims to be perfect and true ... all this we owe to the romantics.”

Berlin, then, insists that the value pluralism advanced by the romantics
undermined the Enlightenment View: henceforth the starting point of
moral and political philosophy is the plurality of correct answers, and the
recognition that equally ultimate human values conflict and are incompat-
ible. In opposition to Gray, however (see section 1.3, but see also section 3.1)
Berlin suggests — at least at times — that so far from undermining liberalism,
the recognition of the ultimate plurality of values, and that we confront
incompatible truths, leads us to liberalism. At least on one interpretation of
his political thought (see section 2.4) Berlin does not seek a public reason-
ing that overcomes or limits the plurality of reasoning because pluralism
itself endorses liberalism. If Berlin is correct, liberals need not search for a
shared public reasoning to overcome or limit the fragmentation of reason,
for liberalism is justified because of the fragmentation of reason.

We must, then, begin by examining Berlin’s pluralistic liberalism, for if
he is right, post-Enlightenment liberals are wrong to see the fragmenta-
tion of reason as a challenge to be met — it would be a resource to be
employed. Because of Berlin’s preeminence among pluralistic liberals,
I shall concentrate on his specific formulation, though we shall also
consider the general idea of a pluralistic liberalism.
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2.2 What is pluralism? The plurality of objective values
Plurality

Before examining Berlin’s argument linking pluralism to liberalism, we
must be clearer about the doctrine of ‘value pluralism’. Obviously, the
foundation of all pluralist views is that values are many — they are plural
(see section 1.2). Pluralism thus rejects the view of Jeremy Bentham, and
a host of other utilitarians, that pleasure (or happiness) is the sole good.
For Bentham and his followers, all goodness is either pleasure or a means
to pleasure. Thus for Bentham a person who wishes to seek what is most
good, or what is of most value (these terms can be used interchangeably),
simply seeks the most pleasure, for that is ultimately the only thing of
value, and more of it is better than less of it. In contrast, the pluralist
insists that there are ‘qualitatively [and ultimately] different types of
goods ... and they are not reducible to each other’.® Pluralism is thus the
denial that there is a single supreme value from which all other values or
goods derive. It should be stressed that pluralists typically adopt a broad
conception of ‘value’. Moral philosophers often distinguish the concepts
of the good (or valuable) and the right. Whereas goodness or value is that
which we ought to cherish or seek, duty and obligation concern that
which we owe others.” In most moral theories, then, value and duty are
distinct categories. However, as Berlin and other ‘value pluralists” use it,
‘value’ includes the full range of moral notions, including not only what
is to be cherished or would improve the world, but also duties, obliga-
tions and rights."” Although I shall continue to employ the familiar term
‘value pluralism’, ‘ethical pluralism” or ‘normative pluralism” would be
more accurate.

Limited plurality and objectivity

Although Berlin’s conception of pluralism is expansive, the range of
genuine values is not unlimited. Again appealing to the lessons taught by
the romantics, Berlin writes:

We are urged to look upon life as affording a plurality of values, equally
genuine, equally ultimate, above all equally objective; incapable, therefore of
being ordered in a timeless hierarchy, or judged in terms of some one absolute
standard. There is a finite variety of values and attitudes, some of which one
society, some another, have made their own, attitudes and values which
members of other societies may admire or condemn (in the light of their own
value-systems) but can always, if they are sufficiently imaginative and try
hard enough, contrive to understand — that is, see to be intelligible ends of life
for human beings situated as these men were. In the house of human history
there are many mansions."
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For Berlin, then, plural values are in some way objective — “There is a
world of objective values? — and, so, the number of plural values is
limited. Berlin’s view is not, then, subjectivist; i.e., it is not the case that
values are plural because whatever a person likes, seeks or desires is ipso
facto a value.”

Berlin’s understanding of objectivity, however, is not pellucid. At the
heart of it seems to be the idea, expressed in the above quotation, that the
objectivity of values is somehow bound up with the fact that we can imagi-
natively enter into the lives of others who follow values that we do not. In
defending his claim that there is a world of objective values, Berlin insists
that although “forms of life differ’ and ‘ends, moral principles, are many’,
they are ‘not infinitely many; they must be within the human horizon. If
they are not, then they are outside the human sphere’."* As Berlin under-
stands it, values are objective in the sense that they express our common
human nature and so are within the common human horizon; given the
sort of creatures we are, to think of someone as a human being is to think
of her in terms of notions such as ‘freedom, sense of time and change, suf-
fering, happiness, productivity, good and bad, right and wrong, choice,
effort, truth, illusion’.!> Our common human nature forms the horizon of
what we can understand as genuine human values: someone who says
that, for example, he can see no difference between poking pins into
people and into tennis balls, insofar as each are simply instances of push-
ing pins into ‘resilient surfaces” simply seems mad. Such a person is unin-
telligible." Berlin rejects what he understands to be relativism: the
‘doctrine according to which the values embedded in a given vision or
form of life ... are seen as totally arbitrary, or at best, opaque, although not
necessarily unintelligible’."”” In contrast, he tells us, that for him, ‘plural-
ism ... means that I can imaginatively enter into the situation, outlook,
motlves constellation of values, ways of life, of societies not my own’."®

Berlin appears to understand the objectivity of values as intimately
related to the empirical observation that many people in many places
have sought these values. ‘I believe’, he says,

that a good many ultimate values have been pursued in common by a great
many people in very many places, over very long periods of time; and that it
is these alone we call human values. But that is nevertheless an empirical fact,
basic, but still only empirical. The condition of recognizing ultimate values,
whether my own or those of other cultures or persons, is that I must be able
to imagine myself in a situation in which I could myself pursue them, even
though they may in fact repel me, and I may be prepared to resist them with
all the means that I have at my command."”

Moreover, Berlin maintains that in resisting such a basic attack on his
values he would believe he has

an objective duty to do this — not objective in some Platonic or Kantian sense —
but such as arises from my conception of the minimal degree of decency with
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which human life should be lived.... That is my view, my conviction, and that
of the people I live with and among, and in my opinion of the great majority
of cultures the world has known.... What I mean by ‘the human horizon’ is a
horizon which for the most part, at a great many times in a great many places,
has been what human beings have consciously or unconsciously lived under,
against which values, conduct, life in all its aspects, have appeared to them.”

Objective values and empirical facts of human existence:
what is their relation?

A major problem in interpreting Berlin’s pluralism is to understand how
facts about what values humans have actually pursued, and whether I can
see a value as in some way of interest to all humans (or whether, in con-
trast, some value is ‘opaque’ to me), relate to the question whether some
particular value is objective. There are two basic ways in which these
factual claims might be related to claims about objectivity. I call them the
constitutive view and the evidential view.

The constitutive view Being in the common human horizon might constitute
the objectivity of value. On this interpretation, that an empirical study of
human history shows that value V has been valued by most people in most
places constitutes its objective status. This empirical study would show (1)
that V is not some mere subjective desire of a specific group of people, (2)
that the pursuit of V is always intelligible and not opaque to us and (3) that
a culture, group or person that had no interest at all in V would be opaque
to us. Does this show that V is objectively valuable? Well, in philosophy the
idea of ‘objectivity” is employed in a wide variety of senses; if we mean by
the ‘objectivity of V’ that valuing V is (nearly) universal and (almost)
necessary for humans, then Berlin’s argument does establish objectivity. And
we get some of the force of ‘objectivity” from this interpretation: individu-
als or even cultures could be ‘wrong” about what is valuable because they
do not value what our common human reason tells us must be valued.” But
claims of objectivity — of there being a ‘world of values’ - typically mean
something stronger: when I say that V is objectively valuable I am not say-
ing simply that ‘everyone does as a matter of fact value it and ‘it is hard to
imagine humans not valuing it’ or even “people who cannot appreciate that
V at least might be valued must be mad’. For there remains the question: is
what everyone values truly valuable? That all human beings are interested in
being happy does not show that happiness is objectively valuable or part of
an ‘objective world of values’ — it only shows that all humans that we can
understand have a concern for their own happiness. Berlin seems to be
making an error that is much like that attributed to John Stuart Mill in his
‘proof” of utility. According to Mill:

The only proof capable of being given that an object is visible, is that people
actually see it. The only proof that a sound is audible, is that people hear it:



30 CONTEMPORARY THEORIES OF LIBERALISM

and so of the other sources of our experience. In like manner, I apprehend, the
sole evidence it is possible to produce that anything is desirable, is that
people do actually desire it.”?

The fact that everyone desires something does not show that it is desirable
in the sense of worthy to be desired: it shows that it can be, perhaps must
be, desired. But it does not follow that what we all desire is really worthy
of being desired, i.e., desirable. Perhaps at some point in our lives every-
one desires to see their enemies suffer; this hardly shows that it is desir-
able that they suffer — much less that it is somehow objectively desirable
that they suffer. So too with Berlin’s universal values. Suppose that I
conclude that ‘at a great many times in a great many places’ V has been
‘consciously or unconsciously” pursued; suppose further that we can only
make sense of people by supposing that they care for V. How does all this
show that V is objectively valuable? How can findings about what people
have in fact desired show what is in fact desirable?

A possible answer is this: what humans must value, what they must
care for if there is to be human intercourse and society, simply is what we
mean by ‘objectively valuable’. Berlin sometimes intimates that a value is
objective if it is necessary for human intercourse or society itself, and being
in the common horizon shows that a value is necessary. But problems
confront this interpretation of objectivity. Berlin has specifically said in the
above passage, a ‘great majority’ of cultures have upheld these values;
presumably a small minority has not. So apparently some cultures have
not upheld the values he considers to be objective. If so, how can their
recognition be necessary? What some get along without cannot be neces-
sary to getting along. Moreover, to show that every society has acknowl-
edged V, does not show that V is necessary for society: humans may be
creatures infected with what Freud called a ‘death instinct’ such that
every society values things that are not good or necessary to society. The
human instinct for aggression and self-destruction, Freud argued, is deep-
seated in our psyche and a constant threat to social life. That many people
in many circumstances have upheld a value certainly shows that it is con-
genial to humanity, but congeniality to humanity is not objectivity. As
Freud observed, we do not ‘feel comfortable” without satisfying our incli-
nation for aggression.” One can agree with Freud that the death instinct
is part of all human cultures and still reasonably deny that death, aggres-
sion and destruction are objectively valuable. Perhaps we are flawed crea-
tures who crave what is bad. Could the universal craving for what is bad
make it good? Perhaps a follower of Berlin might say that even if humans
universally pursue some bad things, we all recognize them as being bad; we
couldn’t make sense of someone who saw death, aggression and destruc-
tion as themselves good, even if they pursue it. But this again seems to
equate what everyone sees as good with what is good, as if it was impos-
sible for all of mankind to be mistaken. But a few hundred years ago,
sexual inequality would have been seen by almost everyone human as
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fitting and proper; that hardly would have shown that it was fitting
and proper.

Berlin and his pluralist followers sometimes suggest a slightly different
view: that the common human horizon shows what is necessary for a
minimally decent or flourishing life.** But now it seems all the philosoph-
ical work is being done by our conception of a ‘decent’ or a ‘flourishing’
life, and it is extremely hard to see how a study of history or anthropology
will reveal what is a decent life. If human nature is radically corrupt —
infected by original sin — then the ubiquity of the pursuit of V, or the
conviction that V is necessary for a truly human life, may be evidence that
V is evil, not good. Anthropology and history can tell us whether V is
universally pursued, but not whether this pursuit is part of human well-
being or corruption.

The evidential view The other possible interpretation is that V’s pursuit in
a wide variety of cultures over long periods of time does not constitute,
but is only a test of, the objectivity of its value. This is a reasonable claim:
just as humans almost always agree on the description of the physical
world because we see the same objective world, we would expect humans
to generally agree on the nature of a commonly perceived world of objec-
tive values. Berlin, though, repeatedly rejects the idea that his account
entails any sort of ‘Platonic” or ‘Kantian’ account of an objective realm of
values; it is very hard to reconcile this repeated denial with the idea that
being within the common human horizon is simply our test for whether
something is in the realm of objective value. Berlin clearly wants to say,
somehow, that objectivity is constituted by an empirical generalization
about the conditions for human life.

I shall not further pursue Berlin’s rather puzzling account of value
objectivity. Any overall evaluation of his liberalism must come to grips
with these issues; our main concern, however, is the relation of pluralism
to liberalism. Let us suppose for now simply that value pluralists such
as Berlin insist on three claims: (1) there is a plurality of values; (2) this
plurality is limited to (3) values that are (in some sense) objective.

2.3 What is pluralism? The incommensurability of conflicting values
What is incommensurability?

A plurality of objective values is not enough to generate Berlin’s value
pluralism. In addition, there must be a claim that at least in a wide vari-
ety of cases these values are incommensurable.”® Unfortunately, it is by no
means clear what is meant by the ‘incommensurability of values’. We can
identify at least four (there are more) different types of incommensurability
claims in ethics:
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() Values V, and V, are incommensurable if there exists no third value
V,, that determines which is to be preferred or chosen.”

(I) Values V, and V, are incommensurable if they cannot be measured
on the same scale in terms of units of value.”

(III) Values V, and V, are incommensurable if there is no ordering
of them according to which one (and only one) of the following
holds: (a) V, is better than V,, (b) V, is better than V, (c) V, is equal
to V.

(IV) Values V, and V, are incommensurable if it is the case that both
(a) V, is better than V, and (b) V, is better than V.*

We can find passages in which Berlin clearly endorses incommensurabil-
ity in senses (I) and (II).* However, V, and V, can be incommensurable
in sense (I) and yet we still can rationally choose between them. For
example, we can rationally compare the relative value of $100 and £100
even if there is no gold standard — no master third value in virtue of
which we compare them.?" The same point applies to (II): we can com-
pare V, and V, even if we cannot place them on a common scale of units
of value. If the two values are very different — say, a happy day for a child
and a great painting — we may be totally at a loss how to place the values
on a scale, though we still can compare them in the sense that we can say
that one is greater than another.®® A great painting may well be worth
more — which is why the painter works rather than spends the day with
his child. Such strict senses of incommensurability are too restricted
for Berlin’s purposes. Even if (I) and (II) apply to some values, rational
decisions about comparative value are possible for those values, and so
it may be possible to construct a ‘hierarchy’ of values, that is, make a
series of comparative value judgments that leads to a ranking. But Berlin
insists that genuine incommensurability excludes the possibility of any
such ranking.”

What Berlin seems to have in mind is not just strict incommensura-
bility but incomparability, a rational inability to compare two values.
The incompleteness interpretation — (III) — says that we cannot compare
V, and V, because our value ranking is incomplete: we cannot say
either that V, is better than, worse than, or just as good as, V,. Because
our ranking of these values is incomplete we cannot compare them.
Thus on (III) values V, and V, are incommensurable in the sense that
they are rationally incomparable.* On the other hand, our ranking is
overcomplete as in (IV) if we have inconsistent rankings, such that we
rank V, as superior to V, and we also rank them vice versa.” Here it
seems not that they are incommensurable because we are unable to
form an overall comparison, but because we form two inconsistent
overall comparisons, and so cannot settle on a single comparison. I
shall focus here on the incompleteness and overcompleteness inter-
pretations of incommensurability.
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Incompleteness

Gray holds that the incompleteness interpretation best captures Berlin’s
conception of incommensurability.*® On the face of it, this might seem as
if it must be wrong, as Berlin often characterizes value pluralism in terms
of the conviction that diverse values are ‘equally genuine’ and ‘equally
ultimate’.”” But if V| is equal to V, they are not incomparable. To say that
two things are equal is to compare them; if we can say that V, is equal to
V, then the ranking is not incomplete regarding them. According to clause
(c) of (II), the incompleteness conception of incommensurability, in an
incomplete ordering we cannot rank the relevant items ‘equal to” or ‘just
as good as’ each other. On closer examination, though, it does not appear
that Berlin really thinks that diverse values are equal — when he tells us
that ‘the goals and values of different ways of life are not commensurable’
he is not simply saying that they are equally good.* Indeed, that all values
were equal would simply imply that the choice between them was a
matter of indifference. But Berlin clearly thinks it is not a matter of indif-
ference whether, for example, one adopts the life of a Christian or a pagan:
such a choice is not at all like choosing between two identical red BMWs
at the car dealership. They are different and incomparable demands.

But if V| is not better than V, (let us write this ‘V, # V"), and if V, is not
better than V, (V, # V,) doesn’t it follow that they are equal? It would
seem thatif A # B, and B # A, then A = B. Indeed, in the history of politi-
cal philosophy, what we might call a non-preferential conception of equality
has been often advocated according to which ‘A and B are equal” means
‘neither is to be preferred to the other’.* How can we distinguish incom-
pleteness from equality? Joseph Raz has argued that an indication of
incommensurability rather than equality is the failure of a set of incom-
mensurable values to meet the condition of transitivity.*” According to the
transitive relation, if A = B, and A is better than C, it must also be the case
that B is better than C. So, we can say, (A = B) & (A > C), imply that B > C.
Thus, for example, if Alf and Betty are equal in height, and Alf is taller
than Charlie, it must also be the case that Betty is taller than Charlie. Now,
Raz argues, the transitivity relation does not hold if A and B are incom-
mensurable. Let us use ‘7 to designate the incommensurability relation.
We can then say that (A 9B) & (A > C) do not imply B> C.*

Gray provides an example of this non-transitivity:

Aeschylus and Shakespeare are each great tragic dramatists, but their drama-
tic art is incommensurable: it is false to say that the one is a greater dramatist
than the other. Nevertheless, it may well be true that Euripides is a greater
tragic dramatist than Aeschylus, without it following that Euripides is a
greater dramatist than Shakespeare. The original pair of dramatists are
incommensurable because, though their work falls within a single recognizable
genre, yet its content and structure, its styles and themes, the background of
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FIGURE 2.1  Two-dimensional value comparisons

beliefs and conventions it supposes, and the forms of life it depicts, are too
different for them to be comparable in terms of value as exemplars of tragic
dramatists.*

Let us accept for the present that the incommensurability relation qua
incompleteness may characterize the relation between some values.
Proponents of incommensurability such as Gray, however, make an addi-
tional claim: not only are some values incommensurable in this sense, this
incommensurability is somehow basic. Quoting Raz, Gray insists ‘where
there is incommensurability, it is the ultimate truth. There is nothing
further behind it".* It seems that for Gray, values that are qualitatively
different cannot be compared: Shakespeare and Aeschylus are incom-
mensurable just because they are too different to be compared.

But this cannot be the entire explanation. Consider a dramatist of a low
rank, such as the nineteenth-century Austrian Joseph Gleich, who wrote
‘improvement plays’, which focused on an improvement in a flaw of the
main character. Now here too we have a dramatist of a very different
genre, yet few would have any difficulty saying that he was a lesser
dramatist than either Shakespeare and Aeschylus. But how can we com-
pare such different dramatists? One possibility is that everything Gleich
did, Shakespeare and Aeschylus did better. This would be a dominance
relation: on every relevant dimension Shakespeare and Aeschylus are
better than Gleich.* But that seems dubious, for given the different genre,
Gleich did things they never did. Perhaps he did things they could not do -
the great cannot do everything, and writing popular improvement
dramas is perhaps one of them.

The category ‘dramatist’ is multidimensional; a number of factors
(f, ... f,) might comprise excellence in drama. To simplify, suppose we
have simply two dimensions, f; and f, as in Figure 2.1. Dramatist E domi-
nates dramatist A — everything that A does badly, E does excellently. We
would have no trouble comparing A and E. In contrast, F’s drama is such
that factor f, is not relevant to her work; her genre focuses exclusively on
f,- Can we compare dramatists A and F? Obviously we could if we could
take the scores on f, and f, and score them on a single scale, or if there were
a third factor that f, and f, could be reduced to, our comparison would be
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easy. Because we do not have either of these options we are faced
incommensurability in senses (I) and (II) above. But that A and F are
incommensurable in senses (I) and (II) does not imply that they are incom-
mensurable in the sense of (III); that we cannot place them on a common
metric, or that we cannot evaluate them in relation to a third value, does
not show we cannot rank them.* Now it seems to me not really con-
tentious to judge (depending on just how we describe the two dimensions)
that F is better than A, even though A does do some things (badly) that F
does not. If we reflect on their comparative accomplishments, we conclude
that F is the more valuable dramatist, even though we cannot commensu-
rate their accomplishments in the senses of (I) or (II).* Although more
contentious, there is also a case that F is more valuable than both B and C
(F is obviously more valuable than D). What, however, about the relative
value of B, C, and D? Can we say that B and D are equally good? To do so,
we would have to know (1) that f, and f, are of exactly equal importance in
forming a judgment about a dramatist’s overall merit and (2) we would
have to know that the positions ascribed to B and D on the two dimensions
are exact and correct. But both of these are highly uncertain; given uncer-
tainties (1) and (2), we may be unable to compare them; our ranking will
thus be incomplete. Given our currently available deliberative resources,
we cannot order the options such that either B>D or D > B or D =B. We
thus have incommensurability in the sense of (III): there is no ordering of
them according to which one (and only one) of the following holds: (a) V,
is better than V,, (b) V, is better than V,, (c) V, is equal to V,,.

Note that even though we are unable to compare B and D, we still can
say that C is better than B so long as the relative placements of C and B on
the f, dimension are correct. We need not be sure whether their exact loca-
tion is correct, and of course the relative importance of f, and f, is not an
issue. Hence the sources of uncertainty that made the comparison of B
and D so difficult do not apply to B and C. So we can conclude that C > B.
Yet we still cannot say that C is better than D, for our uncertainties about
the relevant merits of B and D do not allow us to say that just because C
is better than B it must also be better than D. We thus see the intransitiv-
ity of the Trelation: (D 7 B) & (C > B) do not imply C > D.

At least in this type of case we can explain the incommensurability of
values without resorting to Raz’s, Gray’s and Berlin’s conviction that our
inability to compare them is basic and cannot be explained in terms of the
uncertainty and vagueness of our criteria.” This is important: a claim that
values are incommensurable need not be a claim that qualitatively differ-
ent values are simply impossible to compare, and ‘there is nothing further
behind it". Which account, then, is to be preferred: that which takes the
noncomparability of qualitatively distinct goods as basic, or that which
explains incommensurability as derived from our uncertainties (about the
relative importance of the different dimensions, the precise nature of
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the score on each of the dimensions, and the vagueness of the criteria of
excellence)?*® There is critical difference between the two, one which I
believe strongly favors the derivative over Gray’s, Raz’s and Berlin’s basic
analysis. According to the basic view, once we have arrived at an incom-
mensurable judgment we know that our reasons have run out. As Raz says,
‘if of the options available in typical situations of choice and decision, sev-
eral are incommensurable, then reason can neither determine nor com-
pletely explain their choices or actions’.* But if we do not employ our
reason in choosing between incommensurable values, what do we do?
Raz believes that we use our “will’ rather than our ‘reason’. As he sees it,
then, our will is not moved by the strongest reason, nor is it the outcome
of rational deliberation: the will has autonomy within the space defined
by reason. When reasons run out, the will chooses. Berlin’s and Gray’s
views appear similar. At the heart of Berlin’s pluralism is what Gray calls
‘radical choice’ — ‘choice without criteria, grounds, or principles’.” In
some sense we simply choose: as Gray says, if we have to choose between
two incommensurable goods, ‘we must do so without reason’.”!

In one sense this conclusion is unavoidable: if right now I must choose
between V|, and V, and the T relation holds,” then I cannot, ex hypothesi,
choose on the basis of reasons. To choose between the incomparable
requires that we do so without reasons. But whereas on the basic view I
am doomed to reasonless choice, and so there is no reason to further
inquire or deliberate on the nature and merits of the values, on the derivative
view the incommensurability stems from the uncertainties, complexities
and vagueness of my criteria. Therefore rational reflection, deliberation
and inquiry are always relevant responses; I cannot know that further
deliberation will not reveal the correct ranking. In the face of the incom-
pleteness of our judgments, when we are confronted with a choice
between values we cannot compare, the derivative analysis points to
inquiry and reflection, not unreasoned acts of will, as the generally proper
response. Indeed, if we regularly confront a choice between V, and V,, it
is most unlikely that we will continue to see them as incommensurable.
Confronted by repeated choices, we will deliberate until we come to a
settled decision about what to do.” It is hard to imagine a person who
frequently has to choose between V, and V, continuing to understand the
options as incommensurable, about which her practical reason is silent.**
Thus while the derivative view can explain the incommensurability rela-
tion, it does not doom us to removing our most difficult value judgments
from the realm of rational inquiry and deliberation, and so holds out
the hope that we may exercise our intelligence and come to a better and
more complete system of value judgments as a response to confronting
incommensurable values.

The basic view, we should note, advances a stronger claim than does
the derivative account of incommensurability. At the core of the derivative
account is the idea that comparing options according to plural criteria is
an exceedingly complex business. To employ John Rawls’s phrase, in such
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cases we are reasoning under the ‘burdens of judgment’ (see section 1.2).
It is difficult to come to a decision because we are uncertain how to weigh
or rank the different criteria, our criteria are typically vague and require
interpretation, the evidence is often conflicting and difficult to evaluate,
and it could be — though we can never know for certain — that there
simply is no correct decision to be made. Incommensurability thus can
result from what I called ‘reasonable pluralism’ (see section 1.2). The basic
view, however, insists that we know there is no correct decision to be made;
our inability to rank the options is not the result of uncertainties and igno-
rance, but is the result of the very nature of values. But surely we should
hesitate to appeal to such a radical doctrine to explain incommensurabil-
ity if a more modest one will suffice: to suppose that we are certain there
are no correct answers is itself a highly controversial claim, and is itself
subject to reasonable disagreement.

Overcompleteness

Although Gray seems to endorse something like the incompleteness
interpretation of incommensurability, in other remarks he points to the
overcompleteness interpretation. In examining moral choices, Gray argues
that the rights of other people ‘make conflicting demands on us’ and
whatever we do in some situations, our action may contain a wrong. And,
so, we face ‘tragic choices’.” To make the point clearer, consider the
famous case of

a politician who has seized upon a national crisis — a prolonged colonial war —
to reach for power. He and his friends won office pledged to decolonization
and peace; they are honestly committed to both, though not without some
sense of the advantages of the commitment. In any case, they have no respon-
sibility for the war; they have steadfastly opposed it. Immediately, the politi-
cian goes off to the colonial capital to open negotiations with the rebels. But
the capital is in the grip of a terrorist campaign and the first decision the new
leader faces is this: he is asked to authorize the torture of a captured rebel
who knows or probably knows the location of a number of bombs hidden in
apartment buildings around the city, set to go off in the next twenty-four
hours. He orders the man tortured, convinced that he must do so for the sake
of the people who might otherwise die in the explosions — even though he
believes that torture is wrong, indeed abominable, not just sometimes, but
always. He had expressed this belief often and angrily in the campaign; the
rest of us took it as a sign of his goodness. How should we regard him now?
(How should he regard himself?)*

Using A for torture and B for not torture, we might say that our politician
has two distinct ways of ranking outcomes. If he relies on his principle
that it is wrong to torture, he concludes that B > A; on the other hand if he
appeals to his concern for saving innocent lives, he concludes that A > B.
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FIGURE 2.2 A two-dimensional moral conflict

Thus it would seem that both B > A and A > B, giving us incommensurability
qua overcompleteness.

Yet there is something odd about this.” Consider Figure 2.2, which
depicts the conflict. On the anti-torture dimension of moral reasoning,
B ranks higher than A; on the saving innocent lives dimension A ranks
higher than B. Notice the similarity to Figure 2.1, which also described
conflicts between two dimensions of evaluation. In the case described in
Figure 2.1, though, this conflict between dimensions resulted in the inabil-
ity to conclude either that B > D or D > B. Given the uncertainties of the
case, we were unable to arrive at an overall evaluation. In contrast, in the pre-
sent case the person arrives at two, inconsistent, overall evaluations; each
dimension is taken as giving an overall evaluation. The question must be:
‘why does the agent take each dimension as constituting an overall evalua-
tion, rather than seeing each as contributing a consideration that, hope-
fully, can enter into an overall evaluation?’

Perhaps the agent never contemplated the possibility that both dimen-
sions would be relevant to a choice and provide different rankings, so he
never developed a way to compare the dimensions. But that would seem
to justify incompleteness rather than overcompleteness; if the agent has
no idea how to weigh or compare the dimensions, then it seems that he is
unable to arrive at an overall evaluation. More promising is Stanley
Benn’s suggestion that the agent may conceive of each of these dimen-
sions as ‘absolute’ in the sense that whatever ranking the dimension
yields is automatically the overall ranking. Thus if anti-torture is absolute
in this sense, its ranking of A over B necessarily constitutes an overall
ranking of A over B, and similarly with saving innocent lives. In this case
the agent would thus have two, inconsistent, overall rankings. As Benn
also recognizes, however, any one with more than one such absolute
dimension in his system of values runs the risk of irrationality, and when,
as in this case, two absolute dimensions are both relevant, the person is
doomed to irrational, inconsistent, decisions.® Although he cannot settle
on a single comparison, in a way he is committed to choosing A rather
than B and B rather than A. Thus no matter what he does, he is irrational,
because he has an overall reason to do the opposite. If we accept over-
completeness as a possible element of a rational system of values, it implies
that rational people are necessarily irrational should overcompleteness
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ever be relevant to their choice. That is, if the agent has an overall evaluation
such that A over B is the rational choice, then it must be a violation of
rationality to chose B over A. But if both A > B and B > A, then whatever
one does both is required and prohibited by reason. It is important to stress the
contrast with incompleteness: whereas incompleteness tells us that each
dimension gives us some reason to choose the option which ranks higher
on that dimension, it insists that our inability to compare the dimensions
shows that we do not have adequate reason for making a choice. In con-
trast, overcompleteness tells us that we have two overall evaluations, and
so two competing adequate reasons.”

I conclude that overcompleteness cannot be a feature of a rational
system of values; it demonstrates the impossibility of a rational decision
(between the relevant options). Benn seems quite right: when discovering
such overcompleteness in his system of values, the rational agent adjusts
his commitment to the various dimensions, at least to the extent that he
no longer claims that both dimensions automatically yield overall rank-
ings. Doing so, the agent comes to see the possibility of rational choices
in situations in which he previously thought a rational decision was
impossible. “That way, indeed, he adds inches to his stature as a rational
decision maker, for then he is equipped to deal with further situations he

could not have dealt with before’.®’

Conflict and tragedy: the rejection of monism

We have thus far considered Berlin’s doctrine of objective plural values
and the idea of incommensurability. One additional element is required to
complete the core of the doctrine: namely, the conflict claim, according to
which values are inconsistent in the sense that we often must forgo one
to obtain another — we cannot have all things worth having.”" According
to Berlin

the ends of men are many, and not all of them are in principle compatible
with each other, then the possibility of conflict — and tragedy — can never
wholly be eliminated from human life, either personal or social. The necessity
of choosing between absolute claims is then an inescapable characteristic of
the human condition.®

As Berlin says, ‘[tlhat we cannot have everything is a necessary, not a
contingent, truth’.*> Monism — which Berlin associates with the Enlighten-
ment View® —is ‘the conviction that all positive values in which men have
believed must, in the end, be compatible, and perhaps even entail one
another”.®®

Now if monism were correct — if in the end all that is truly valuable can
be combined without sacrifice — then even if values were plural, objective,

and incommensurable, we would not be doomed to ‘tragic choice’.®® If
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monism were correct, because we could have it all, we would never need
to decide which value is greater than another, so incommensurability
would not be relevant. But equally, without the incommensurability
claim, value conflict would not pose a barrier to rationally ordering all
values. Perhaps the most important lesson that economists have taught us
is that choice between conflicting values is endemic to human action:
whenever we act we seek to secure some valued outcome at the cost of not
achieving other values. We must incur ‘opportunity costs’ — securing one
good thing forecloses the opportunity to achieve alternatives. The very
idea of rational action presupposes an ability to rank valued outcomes
and act on the basis of such rankings. Life is about getting one thing by
giving up another. When I buy a house, I forgo the opportunity to take
frequent overseas trips, or eat frequently at the best New Orleans restau-
rants. I choose: I cannot have everything. But mere conflict of values does
not create ‘tragic choices’. When I sign the contract to buy a house, it is not
a tragedy just because I now have given up frequent vacations and great
meals. Admittedly, one may sometimes feel regret when one has to give
up something important to achieve something else; I may regret that the
cost of having a house is all the good food I will miss. However, people
who consistently regret the costs they have to pay to get the things they
want strike us not as dealing with tragedy, but as immature. When my
daughter was around five years old, she would sometimes get money
from a relative on a special occasion, and she would promptly go to the
toy store. But it was always a tragedy for her: although she desperately
wanted the toy, she desperately wanted to keep the money too. She could
not bear to pay the cost of the toy, but could not bear to forgo the toy
either. Thus typically the trip ended with her breaking into tears. Of
course, this was only a tragedy to a young child who had not learned that
to get good things we have to give up other good things. Hopefully, Berlin’s
understanding of the tragedy of choice between values is not simply this
sort of immature response to the facts of life.

If values are incommensurable qua overcomplete we can generate an
account of the tragedy of choice. If I have a system of values according to
which I have an overall evaluation according to which V, >V, and V,>V,,
then a choice between V, and V, will indeed be a tragedy. Consider again the
case of the politician faced with a choice between torturing a suspect and
allowing many innocent people to die in terrorist attacks.” If it is overall
wrong not to torture and overall wrong to let the innocent people die, then
no matter what the politician does he is wrong. He must not torture and he
must save innocent lives, so whatever he does he either fails to do what he
must do, or does what he must not do.”® This seems a real tragedy. However,
we have seen that the overcompleteness interpretation of incommensurabil-
ity dooms us to irrationality. If, as I argued, we reject it as an inherently irra-
tional way to rank values, then the tragedy of such cases arises from the
agent’s irrationality, not from the plurality of incommensurable values.
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The undercompleteness interpretation can, perhaps, show how we
might be doomed to tragic choices. According to the undercompleteness
interpretation, none of the following are part of the agent’s value system:
V,>V, V,>V, V, =V, Given this, if one is forced to decide between V,
and V, one must forgo a value even though one cannot say that it is of less
(or equal) importance to the value one has chosen. Consider the much-
discussed case from William Styron’s novel Sophie’s Choice, in which a
Nazi forces Sophie, a Polish mother in a concentration camp, to choose
which of her children will live and which will die; unless she chooses one,
she is told, both will be killed. Sophie proclaims again and again that she
cannot choose.®” This seems the crux of her plight, for until forced to act,
she cannot compare the importance of the lives of her children — they are
incommensurable in the sense that she simply is unable to compare them,
and so is literally unable to choose. To be sure, ultimately the Nazi does
coerce Sophie into making a choice by the threat to kill both children if she
does not choose one. And she does choose to save one (who also ends up
dying in the camp). Given her insistence that she cannot choose between
her children, one interpretation of her action is that her rational choice is
simply that one child survives rather than both die, rather than express-
ing a preference for one child over the other. In any case, we can see here
a tragedy.

It seems plausible, however, to conjecture that Sophie’s anguish stems
not from the incommensurability of the value of her children’s lives, but
from the incredible costs to Sophie no matter what she does. Consider
again the case the politician faced with the choice of torturing or failing to
save innocent lives. Suppose that he is able to rank the options such that
torturing is better than failing to save the lives. Yet, when the costs are
extremely high even a mature, rational decision maker may experience
anguish — the cost of torturing someone may be so high that it is difficult
to bear. Would Sophie be any less anguished if she could commensurate
and decide that her son is more valuable than her daughter? It is hard to
say. It may be that the inability to rank options between which one must
nevertheless choose is especially wrenching when the costs of choice are
extremely high. The main factor, however, seems to be the extraordinary
‘opportunity costs” of decision. In extreme cases, these costs can be so
high that even mature people find it wrenching. Again, though, this
cannot be the normal reaction to opportunity costs, for they are part and
parcel of almost every significant decision we make, as my daughter came
to learn.

Levels of pluralism

Throughout I have been focusing on pluralism as a doctrine about an
individual’s value system: within an individual’s system of values, she
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will confront value choices and incommensurabilities. And this is
certainly consistent with Berlin’s insistence that ‘values may easily clash
within the breast of a single individual’.”’ Berlin is clear, however, that
value pluralism may occur at a variety of levels:

There are many objective ends, ultimate values, some incompatible with
others, pursued by different societies at various times, or by different
groups in the same society, by entire classes or churches or races, or by
particular individuals within them, and any one of which may find itself
subject to conflicting claims of uncombinable, yet equally ultimate and
objective, ends.”

Thus individuals, groups within a society, or different societies may be
said to pursue values, and (within the range defined by the common
human horizon, see sections 2.2 and 3.1) these cannot be compared, and
ranked superior or inferior to others. Indeed, much of Berlin’s thought
emphasizes the ways in which the values characterizing different societies
are plural and incomparable. Berlin is greatly impressed by Machiavelli,
who stresses the incompatibility between pagan and Christian virtues,
and insists how different states or regimes are based on these different,
conflicting, virtues. ‘The combination of virtii and Christian values is for
him an impossibility. He simply leaves you to choose — he knows which
he himself prefers’.”” This, we shall see, is important; Berlin’s insistence
that societies pursue incommensurable values is a major obstacle to any
attempt to show that his pluralism somehow endorses liberalism.

2.4 Pluralism and liberalism
From pluralism to liberalism?

I have examined in some depth Berlin’s understanding of pluralism. We
have uncovered serious difficulties. First, the account of the objectivity of
values is, at best, unclear and perhaps confused. Second, Berlin’s plural-
ism not only supposes that values can be incommensurable, but that this
incommensurability is basic rather than derivative. To the extent that it is
derivative, Berlin cannot claim that we are doomed to non-rational choice
between values, for the use of reason may clear up the uncertainty and
vagueness that produces incommensurability. Third, it is not clear in just
what way we are doomed to tragic choices between values. Certainly
choice of one value over another is not typically tragic, though there may
be cases where the costs are so great that anyone will find incurring them
wrenching. To be sure, the overcompleteness interpretation of incommen-
surability provides a foundation for tragic choices, but that appears to
reflect an irrational value system.
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Putting aside for now these worries about the doctrine of pluralism (we
shall see some of them will again come to the fore) let us turn to its
relation to liberalism. It certainly seems that at one point Berlin was
convinced that the truth of value pluralism somehow showed that liberty
was the supreme political value and/or that liberalism was somehow
uniquely justified. We can distinguish four arguments in which Berlin
seems to link pluralism to liberalism: the arguments from the importance
of choice, from humanity, from the truth of value pluralism, and from the
value of diversity.

The simple argument from choice

According to the argument from the value of choice, our recognition that
we are doomed to tragic choice between values leads us ‘to place an
immense value upon freedom to choose’.”” Indeed, at one point Berlin
famously proclaimed that a measure of negative liberty is ‘entailed” by
pluralism.” Thus Berlin says that non-liberal societies, devoted to pursu-
ing some single great value, deny their members basic freedoms to choose
between values and thus are less humane than are liberal societies. Liberal
societies are consistent with our nature as “‘unpredictably self-transforming
human beings’.””

Berlin never provides a clear formulation of this case.” According to the
simplest version, because of value pluralism we must choose between
competing values, and because liberal societies are superior in protecting
our freedom to make such choices, liberal societies are superior to non-
liberal societies. This simple argument is, I think, at the root of Berlin’s
reputation as a liberal: if values are plural and we must choose then the
first political value must be liberty. The argument, however, clearly fails.
For pluralism, and its insistence that values cannot be ranked, cannot
show that choice between values can be ranked higher than a life devoted
to a single value. As has been pointed out by others, that choice is neces-
sary does not show that it is valuable, and even if it is valuable, choice and
freedom cannot be shown to be superior to other values.”” Berlin himself
seems to argue (at least at times) that liberty is as much subject to plural-
istic incommensurability as are other values. ‘Freedom is only one value

among others’.”®

The argument from common humanity

In his famous essay on “Two Concepts of Liberty’ Berlin suggests a more
subtle argument of the general form:

1 Because of value pluralism, we must choose between competing
values;
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2 It is the nature of humans as ‘self-transforming beings’ to make such
choices;

3 Only societies that protect our freedom to make such choices are
consistent with our common human nature;

4 Societies that are more humane (that are consistent with our common
human nature) are objectively superior to societies that are not consis-
tent with this nature;

5 Therefore: Liberal societies are more humane than, and so objectively
superior to, non-liberal societies.

Whereas the simple version of the argument contends that choice and
liberty are in some way not subject to pluralistic incommensurability, this
more complicated version argues that humaneness can be rationally
ranked as superior to other values. Now, as Jonathan Riley has argued,
this argument seems consistent with Berlin’s appeal to a common human
nature, and a common moral horizon.” As we have seen (section 2.2)
Berlin makes extensive appeal to our common human nature; in some
way our common human nature identifies what values are objective, and
so the limits of pluralism. This argument, then, seems to maintain that only
‘humane’ societies are within our common moral horizon, and because of
value pluralism, the necessity of choice and our nature as self-defining
beings, only societies with extensive negative liberty —i.e., liberal societies —
are humane. Without some modicum of liberty, Berlin tells us, , ‘there is no
choice and therefore no possibility of remaining human as we understand
the word’.%®

We see the importance, then, of our earlier examination of Berlin’s idea
of objectivity and the common human horizon; on this interpretation, his
case for liberalism rests chiefly on those ideas, not directly on value
pluralism. Because we have reason to doubt the plausibility of Berlin’s
analysis of objective moral values, we cannot accept this case for liberal-
ism, which presupposes it. However, even leaving aside the worries about
the account of objectivity presupposed by this argument, three additional
observations about this defense of liberalism are important.

First, even if it succeeds, it would not provide us with a case for liberal-
ism tightly based on pluralism. Berlin perhaps recognized this: at one
point he goes so far as to deny that pluralism and liberalism are even
‘logically connected’, much less (as he explicitly said in “Two Concepts of
Liberty’) that the pluralism ‘entails’ a commitment to negative liberty.*
On the common humanity reading it is the objective ranking of values
entailed by our common human nature — that is, the conceptual space in
which pluralism does not obtain — that shows the superiority of liberal-
ism. As Berlin himself acknowledges, far from being post-Enlightenment
View, this claim harks back to the core Enlightenment idea that because of
a common human nature, our shared reasoning about morality leads us
to similar conclusions about how political values are to be ranked. Riley
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insists that Berlin departs from the Enlightenment insofar as Berlin insists
that many values cannot be ranked: sometimes public reasoning fails us,
and many values are incommensurable. But we have seen that even most
Enlightenment Views acknowledge that many non-political values cannot
be publicly ranked (section 1.3), so that does not seem enough to distin-
guish Berlin’s argument from the standard Enlightenment View that we
share enough common nature and rationality to arrive at similar conclu-
sions about the fundamentals of politics.

Second, this version of Berlin’s argument relies on a stronger notion of
‘the common human horizon’ than we encountered in section 2.1. There
the common human horizon was used to delimit the sphere of plural,
objective, values; even if we oppose these values we can appreciate them
as human. ‘The condition of recognizing ultimate values, whether my
own or those of other cultures or persons, is that I must be able to imag-
ine myself in a situation in which I could myself pursue them, even
though they may in fact repel me, and I may be prepared to resist them
with all the means that I have at my command.”® ‘[PJluralism ... means
that I can imaginatively enter into the situation, outlook, motives, con-
stellation of values, ways of life, of societies not my own’.** This would
seem to suggest that appeal to the common human horizon tells us
whether V is an objective value, but not how it is ranked vis-i-vis others:
we can recognize something as part of the common human horizon even
if we fight against it, while others fight for it. However, on the version of
Berlin’s argument we are presently examining, the common human hori-
zon not only tells us what are the objective values, but also reveals some
objective rankings, such that some degree of liberty is objectively ranked
above some other values.

The third worry about this argument is that it identifies liberalism with
this part of the common human horizon in which values can be ranked.
Riley vigorously defends this claim: he insists that any ‘decent’” society
recognizes core liberal equal rights, especially liberty rights. But this seems
manifestly implausible. Even if a ‘modicum’ of liberty is necessary for us
to remain human, it is awfully hard to see how this leads to the structure
of equal freedoms of speech, association, property and so on that are fun-
damental to liberalism. The Romans, the French of the ancien régime, the
Ottoman Turks, Native American tribes before European conquest, con-
temporary Iranians — all these have been or are recognizably human, and
so have made sufficient choices so that we can say that they are humans.
But they were hardly liberal societies. To be sure, Berlin is sufficiently
vague about the idea of a “decent” or ‘humane’ society such that one could,
as Riley does, argue that ‘decent’ is equivalent to ‘liberal’. But then we are
confronted with a highly dubious appeal to common human reason: we
can all see that the only decent humane society is a liberal society.

Moreover, it is very doubtful that Berlin could consistently embrace
such a view. Recall that for Berlin pluralism holds not only within
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individuals and between them, but between societies. Societies choose
values and choose how to order them. Recall from section 2.3 that
Machiavelli is a pivotal figure for Berlin as he shows that societies make
choices: Machiavelli insists that a society cannot be characterized by both
pagan and Christian virtues — it must choose. But if societies can choose,
they can choose ways of life in which all are co-opted into a joint pursuit
of some great project or value; that is, societies in which individual choice
is greatly circumscribed by collective choice. That, though, must mean that
illiberal arrangements can be chosen; indeed, the very idea of mandatory
participation in such collective projects seems illiberal. Riley would have
it that societies can only choose within the bounds of liberal arrange-
ments. This, though, supposes an extremely tame and limited value
pluralism, one that has little to do with the ‘tragic’ choices so vividly
depicted by Berlin: between Christianity and paganism, or between egali-
tarianism and romantic pursuit of great aesthetic values by the elite, but
rather more like the choice between the political regimes of Sweden and
the United States.

The argument from the truth of pluralism

In the famous passage from “Two Concepts of Liberty” that we have been
examining, Berlin maintains that negative liberty is not simply a more
‘humane’, but a ‘truer’ ideal than

the goals of those who seek in the great, disciplined, authoritarian structures
the ideal of “positive’ self-mastery by classes, or people, or the whole of
mankind. It is truer, because it does, at least, recognize the fact that human
goals are many, not all of them commensurable, and in perpetual rivalry with
one another. To assume that all values can be graded on one scale ... seems to
me to falsify our knowledge of men as free agents.*

Others have been impressed with this claim. In a dispute between Liberal,
who sees his values as a matter of choice, and Traditional, who sees his
values as a matter of destiny, one commentator insists that ‘[c]learly
Liberal knows something that Traditional does not. Liberal is right in his
beliefs about value, whereas Traditional is wrong’.* This goes too quickly.
If Traditional sees his values as the ones characterizing his society, which
reflect the way of life his society has chosen, Traditional makes no false
claims. And indeed many conservative writers have taken such a view of
values, stressing that a society’s value system is not objectively correct,
but is its system that defines its way of life. Given that pluralism can oper-
ate at the level of societies, Traditional’s beliefs are fully consistent with
pluralism: they are even consistent with pluralism if he is not ‘aware of
other values and sets of values’ and has ‘contempt’ toward them.*® As
Gray observes:
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A particularistic illiberal regime need not claim, when it imposes a particular
ranking of incommensurable values on its subjects, that this ranking is
uniquely rational, or even that it is better than others that are presently found
in the world. It need only claim that it is a ranking embedded in, and neces-
sary for the survival of, a particular way of life that is itself worthwhile, and
that this ranking, and the way of life it supports, would be imperiled by the
unimpeded exercise of choice.”

More radically, consider a romantic who insists that truth is not a value
that she ranks highly. Her romantic endorsement of a society that asserts
its own values and ignores whether pluralism is true is itself consistent
with the truth of value pluralism, for according to this romantic, her
society has ranked truth below, say, human self-assertion. Unless we are
to hold that truth is a value to be ranked above all other values, we
cannot say that in some way this society is objectively inferior to liberal
society.

The argument from diversity

Some value pluralists influenced by Berlin have argued that the fact of
value pluralism shows the value of a diversity of values and, so, of a free
society. ‘If there are many and competing genuine values, then the greater
the extent to which a society tends to be singled-valued, the more genuine
values it neglects or suppresses. More, to this extent, must mean better’.*
Thus, since the primacy of freedom in liberal society allows citizens to
choose a wide diversity of values, it seems that pluralism gives unique
support to a free society.

Now we can formulate an argument that leads from a sort of value
pluralism to the value of diversity, and so to liberalism. At least two addi-
tional assumptions are necessary. (1) Instead of pluralism being commit-
ted to the incommensurability or incomparability of values, we would have
to interpret it as insisting on the equality of all true values, a view that,
we have seen, Berlin sometimes suggests (section 2.3). (2) In addition, we
would have to accept the following principle:

Decreasing marginal value: For any value V, getting additional
increment of the amount secured by moving from then ton + 1
unit, always yields less additional value than was obtained by
moving from n — 1 to n.

Figure 2.3 gives a graphic representation of this principle for the case of
equality. Distinguishing between the amount of equality and its value, we
can see that the move from n — 1 to n yields much more value (the y-axis)
than does the move from 7 to n+ 1. If these two assumptions held, a
society with a rich diversity of value would certainly have more value
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FIGURE 2.3 Decreasing marginal value

than a ‘singled-value’ society. For as we get a reasonable amount of, say
equality, to pursue even more of it will yield less and less additional
value; thus it would do better at that point to switch to another value,
such as liberty, of which we do not have much, and so will yield great
additional value per unit.

These are very strong assumptions; they serve to demonstrate just how
hard it is to generate a case from pluralism to the value of diversity. To the
extent that values are incomparable rather than equal, we cannot say that
a society with many values is superior to a singled-value society; for if we
are unable to compare the value of, say, liberty, equality, justice and
beauty, we simply cannot say that a society with liberty (L), equality (E)
and justice (J) is better than a society with only beauty (B). For the diver-
sity argument to succeed under incommensurability, it would have to be
the case that even though L SE, E 7], L 9], L 9B, E 7B, ] 7B, nevertheless
L & E & ] > B. It is difficult indeed to see how all that incommensurability
could give rise to an objective ranking in favor of liberty, equality and
justice. Moreover, the second assumption is also necessary. For unless
amounts of a value are characterized by decreasing marginal value, it
would be possible for some society to compensate for neglecting liberty,
equality and justice by having fantastic amounts of beauty.

An additional objection confronts the argument from diversity to
liberalism. Even if we assume that it is objectively more valuable to have
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a world characterized by the pursuit of diverse values, it by no means
follows that a world of liberal states would accomplish this. Again, it is
crucial that much of Berlin’s writings concern value pluralism between
societies. If all the world is composed of liberal states, then some struc-
tures of values will not be pursued - structures that only arise in societies
that pursue a common, non-liberal, way of life. The values inherent in the
collective pursuit of a traditional Islamic way of life cannot be fully cap-
tured in a liberal society, with its strong secularist commitments. If the
aim is to keep alive the greatest possible diversity of values — a sort of
world-wide value zoo — it hardly seems plausible that every society
should adopt a liberal political structure. Thus, not only should we doubt
the argument from pluralism to the value of diversity; we have grounds
to reject the next step, from the value of diversity to the justification of
liberal societies as uniquely suitable to value pluralism.

Berlin’s dilemma

Our analysis of Berlin’s liberal pluralism points to a dilemma. On the one
hand, we can interpret Berlin as a radical pluralist, stressing the incom-
mensurability of plural values as by far the most important feature of our
moral lives. Certainly this is the feature of Berlin’s philosophy that is most
distinctive, and it formed the major theme of his writing throughout his
long life. It is understandable to think — for one reason, because he seems
to say so in numerous places — that Berlin believes that this fundamental
feature of our moral experience somehow directly or easily leads to the
justification of a free society. But, as has been widely noted, and as we
have seen in this section, this project fails. Radical pluralism of values
does not lead to the primacy of freedom or liberalism. Although Berlin
denied it, his radical pluralism points to what might be called a “post-
modern ethic’ — the view that moral positions are inherently plural and
incommensurable, and we are thus unable to privilege any one as
uniquely true or correct.* Rather than developing a Post-Enlightenment
liberalism, Berlin’s radical pluralism appears to undermine the justifica-
tion of liberalism as a superior form of political organization.

Of course Berlin is a liberal, but far from following from his pluralism,
his liberalism derives from the non-pluralist parts of his thought. These
elements of his political thought are not at all post-Enlightenment; they
suppose that there is a common human nature, and humans reasoning on
the basis of what is required for a decent life will see the truth of liberal-
ism as part of the common human horizon which identifies an objective
world of value. What looked like a unique and particularly modern
defense of liberalism turns out to be highly traditional, turning on claims
about how liberalism best accords with our common human nature.
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Thus, it seems that to the extent Berlin is a pluralist, he is not a liberal;
and to the extent he is a liberal, he is not a pluralist.

2.5 Summary and conclusion

In the first chapter of this book I argued that one of the most important
challenges to the Enlightenment View is pluralism, a group of doctrines
according to which there are many values that cannot be ranked, and so
the application of human reason to such values fails to yield common
answers. In this chapter we have examined the possibility — sometimes
suggested by Isaiah Berlin — that the appreciation of the incommensura-
bility of plural values rationally entails liberalism. We began (sections 2.2-2.3)
by considering just what is meant by the claim that we confront incom-
mensurable plural values. I expressed serious reservations about the
account of objectivity — which, we have just seen, is basic to Berlin’s
liberalism. I also maintained that Berlin’s pluralism not only supposes
that values can be incommensurable, but that this incommensurability is
basic rather than derivative. I argued, however, that to the extent to which
it is derivative, Berlin cannot claim that we are doomed to non-rational
choice between values, for the use of reason may clear up the uncertainty
and vagueness that produces incommensurability. In any event it is not
clear in just what way we are ‘doomed’ to tragic choices between values.
Certainly choice of one value over another is not typically tragic, though
there may be cases where the costs are so great that anyone will find
incurring them wrenching.

Having considered what is meant by the incommensurability of objec-
tively plural values, we turned in section 2.4 to examine Berlin’s daring
doctrine that pluralism leads to liberalism; however, we could not recon-
struct a sound argument to support this doctrine. Indeed, Berlin himself,
though suggesting this doctrine, ultimately abandons it: his considered
view endorses a pluralism limited by rationally agreed-upon moral truth,
or what Riley has called a ‘liberal rationalism’. And, we have seen, to the
extent his doctrine endorses liberalism, it is not his pluralism, but his
‘rationalistic’ conviction that we can uncover common objective truths,
that does the philosophical work.

Two main lessons emerge from this chapter. The main conclusion is that
the sort of objective pluralism envisaged by Berlin, with a basic incom-
mensurability of values, cannot provide the basis for liberal political prin-
ciples. Thoroughgoing pluralism undermines the justification of liberal
politics. Berlin himself recognizes this, and retreats to a much more tradi-
tional, if not entirely convincing, justification of liberalism, one with its
roots in the Enlightenment View. The second lesson, however, is that we
need not embrace a strong conception of pluralism. The claims that values
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are objectively plural, that we are doomed to tragic choice, and that there
is a basic incommensurability of different values, are all highly contentious
claims. As we saw (section 2.3), we can account for cases of incommensu-
rability by appealing to our uncertainty and the complexity of choice. It
could be that there simply is no correct choice to be made, and incom-
mensurability might be basic rather than derivative, but it is certainly
reasonable to dispute this.
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3.1 Liberalism as a modus vivendi: another route
from pluralism to liberalism?

Gray on pluralism, liberalism and modus vivendi

In the last twenty years John Gray has journeyed from a staunch
supporter, to a harsh critic, of liberalism." In his most recent work, however,
he seems to move back a bit toward liberalism, pointing to the resources
within the liberal tradition to develop a political theory built upon a
conception of pluralism much like Isaiah Berlin’s, which we examined in
Chapter 2. Gray, however, argues that the truth of pluralism leads to a
new appreciation of that part of the liberal tradition inspired by Thomas
Hobbes:

Liberalism has always had two faces. From one side, toleration is the pursuit
of an ideal form of life. From the other, it is the search for terms of peace
among different ways of life. In the former view, liberal institutions are
seen as applications of universal principles. In the latter, they are means to
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peaceful coexistence. In the first, liberalism is the prescription for a universal
regime. In the second, it is a project of coexistence that can be pursued in
many different regimes.

The first ‘face’” of liberalism is essentially what Rawls describes as
Enlightenment liberalism:? liberal toleration is based on the supposition
that common human reason can reveal a universal understanding of the
good life. According to Gray, the second face, which he associates with
Hobbes, seeks not universal truth, but a ‘modus vivendi’, a working or
temporary compromise among competing interests that produces peace.
As Gray understands it,

modus vivendi is liberal toleration adapted to the historical fact of pluralism.
The ethical theory underpinning modus vivendi is value-pluralism. The most
fundamental value-pluralist claim is that there are many conflicting kinds of
human flourishing, some of which cannot be compared in value. Among the
many kinds of good lives that humans can live there are some that are neither
better nor worse than one another, nor the same in worth, but incommen-
surably — that is to say, differently — valuable.*

According to Gray:

The ideal of modus vivendi is not based on the vain hope that human beings
will cease to make universal claims for their ways of life. It regards such
claims with indifference — except where they endanger peaceful coexistence.
In this, modus vivendi harks back to Thomas Hobbes. A Hobbesian state
extends to private belief the radical tolerance of indifference. Hobbes is
thereby the progenitor of a tradition of liberal thought in which modus vivendi
is central.’

Furthermore, Gray insists, ‘the pursuit of modus vivendi is not a quest for
some kind of super value. It is a commitment to common institutions in
which the claims of rival values can be reconciled’.® Thus, he holds, the
end of modus vivendi is ‘reconciling conflicting goods’.”

Gray thus suggests a different route from pluralism to liberalism than
that advocated by Berlin: those pursuing competing, incommensurable,
values would seek a modus vivendi — a working compromise that tolerates
everyone in the interests of peaceful coexistence. In this chapter I shall
explore whether Hobbes’s philosophy, including his analysis of public
reason, can provide the basis for the justification of liberal political prin-
ciples and institutions in a world in which the private use of reason leads
to different, and incompatible, judgments. Section 3.1 examines Gray’s
version of Hobbesian-inspired liberalism; section 3.2 analyzes a more
genuinely Hobbesian account of public reason recently offered by David
Gauthier, while section 3.3 considers Michael Ridge’s proposed revision
of Gauthier’s theory.
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The idea of a modus vivendi

A modus vivendi is a type of compromise; it supposes that parties have
partially conflicting and partially complementary interests or goals. If
the interests and goals of the parties were totally opposed, compromise
would not occur. Compromise is impossible if the most Party A is pre-
pared to offer is less then the minimum Party B is prepared to accept.
Consider, for example, the simple case of negotiations between Alf-
the-seller and Betty-the buyer over whether Betty is to purchase a commo-
dity from Alf. As the seller, Alf has a minimum that he will accept, call it
Alf’s minimum. Betty as the potential buyer has a maximum that she will
pay, call it Betty’s maximum. Now unless Betty’s maximum is greater than
or equal to (=) Alf’s minimum, there will be no agreement. If Betty’s max-
imum offer is less than the minimum that Alf will accept, no compromise
is possible. We can, then, define the range of possible compromises as X,
where Betty’s maximum > X > Alf’s minimum. The conflict between Alf
and Betty is over where in the X range agreement will occur; as the seller
Alf would like it to occur at Betty’s maximum offer, as the buyer, Betty
would like agreement at Alf’s minimum. Although anywhere in the range
of X both parties benefit from an agreement, at one extreme the buyer gets
the minimal benefit (if she had to pay any more she would walk away
from the agreement), while at the other the seller’s gets the least he will
tolerate from the bargain (any less and he would rather not sell).

Traditionally, the notion of a modus vivendi is used in international
affairs to describe a treaty resulting from a compromise between different
states.? Given their conflict, and the fact that neither can secure its most
preferred outcome, the states agree to a compromise that gives each at
least its minimum. Exactly what the compromise will be — how close each
party gets to its maximum or to its minimum — depends on their relative
power and bargaining position. Thus modus vivendi can be seen a com-
promise that reflects the relative power of the parties; as long as their
power and bargaining position is unchanged, it suits both parties to
accept the compromise. Hence a modus vivendi is typically seen as a tempo-
rary compromise, since change in the relative power of the parties is apt
to lead to a revision of the agreement.

It has been said that, at least initially (in the sixteenth century), toler-
ance between Catholics and Protestants in Europe constituted a modus
vivendi.’ Each religion initially held that the best option was to root out the
other, but during the course of the religious wars it became clear that in
many places this was impossible. Whereas initially the minimum position
of each was that the other be repressed (and so no compromise was pos-
sible), eventually Catholics came to accept that an acceptable minimum
was that they tolerate Protestants if Protestants tolerated Catholics (and,
so too, with Protestants). But so long as this was a modus vivendi — a com-
promise that arose out of the inability of each to secure its preferred option
of repressing the others — each party would abandon the compromise if
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their power rose to the point where they could achieve their
preferred option, or an arrangement that was closer to it.

In sum, it seems that we can say that agreement X is a modus vivendi
between agents A and B if and only if:

1 X promotes the interests, values, goals, etc. of both A and B;

2 X gives neither A nor B everything they would like;

3 The distribution of the gains of the compromise (how close X is to
A or B’s maximum reasonable expectation) crucially depends on the
relative power of A and B;

4 For both A and B, the continued conformity by each to X depends on
its continued evaluation that X is the best deal it can get, or at least that
the effort to get a better deal is not worth the costs.

Conditions (1) and (2) follow from the idea of a compromise: if X is not in
the interests of each, it will not be the object of rational agreement. If one
or both parties get everything they wish, then the agreement is not a
mutual compromise. Condition (3) points to the root of the modus vivendi:
neither party has sufficient power to impose its most preferred solution.
How close each gets to its most preferred solution depends to a large
extent on its relative power. If A is strong and B is weak, X will tend to be
closer to A’s reasonable maximum expectation than to B’s. Lastly, condi-
tion (4) reflects the idea that a modus vivendi is not a binding contract that
each agent will respect regardless of future developments: the continued
respect for X depends on the continuing evaluation of each that X is some-
thing like the best deal it can get in the circumstances. The parties accept
X ‘on strictly strategic grounds’.’” As has been observed, according to a
liberal modus vivendi, ‘Groups with different views agree to live and let
live, but with the tacit proviso that their agreement will last only as long as
the balance of power between them remains the same. Such an agreement
is morally superficial; if the balance of power shifts, the dominant group is
likely to attempt to renew conflict with its now weaker opponents”."

A modus vivendi interpretation of Hobbes’s theory

A common interpretation of Hobbes’s theory is that it presents a general
theory of politics based on modus vivendi resolutions of conflicts.
According to Hobbes:

Nature hath made men so equal in the faculties of body and mind as that,
though there be found one man sometimes manifestly stronger in body or of
quicker mind than another, yet when all is reckoned together the difference
between man and man is not so considerable as that one man can thereupon
claim to himself any benefit to which another may not pretend as well as he.
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For as to the strength of body, the weakest has strength enough to kill the
strongest, either by secret machination or by confederacy with others that are
in the same danger with himself.”?

Consequently, ‘From this equality of ability ariseth equality of hope in the
attaining of our ends. And therefore if any two men desire the same thing,
which nevertheless they cannot both enjoy, they become enemies; and in
the way to their end (which is principally their own conservation, and
sometimes their delectation only) endeavor to destroy or subdue one
another.””® Thus our equality gives rise both to our competition and our
fear of each other. Now, Hobbes argues, ‘it is manifest that during the time
men live without a common power to keep them all in awe, they are in
that condition which is called war; and such a war as is of every man

against every man’."*

Whatsoever therefore is consequent to a time of war, where every man is
enemy to every man, the same consequent to the time wherein men live with-
out other security than what their own strength and their own invention shall
furnish them withal. In such condition there is no place for industry, because
the fruit thereof is uncertain: and consequently no culture of the earth; no
navigation, nor use of the commodities that may be imported by sea; no com-
modious building; no instruments of moving and removing such things as
require much force; no knowledge of the face of the earth; no account of time;
no arts; no letters; no society; and which is worst of all, continual fear, and
danger of violent death; and the life of man, solitary, poor, nasty, brutish, and
short.’

This last claim is important; not only, Hobbes argues, would we be in a
state of war, but an utterly miserable unwinnable war, which every rational
person would see as inferior to peace. Thus, while each of us would
prefer to win the war, we would all prefer what Gray calls ‘toleration’ (i.e.,
peace) to continued war.

It thus seems that rational Hobbesian agents would see that everyone
benefits from calling off the war of each against all.’® Gray does not think
that compromise is in any way the right thing to do, or a morally ideal
solution. Modus vivendi, he tells us, ‘does not preach compromise as an
ideal for all to follow’.”” Rather, he seems to be arguing, each seeks his or
her own ideals, but the reality of conflict leads to ‘a commitment to com-
mon institutions in which the claims of rival values can be reconciled’.’®

Does a ‘Hobbesian’ modus vivendi analysis endorse Gray’s pluralist vision?

Gray presents a vision of a pluralist post-Enlightenment world, in which
‘liberal states ... live with non-liberal states, liberal culture forms with
non-liberal culture forms, in peace and harmony’."” Liberal states, he tells
us, must adopt ‘a willingness to share the earth with radically different
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cultures’® In contrast to Enlightenment liberalism, ‘[t]he animating
project of pluralism is that different cultures should dwell on the earth in
peace, without renouncing their differences’.*' Does Hobbes’s theory provide
reasons to think that such a world will result from a modus vivendi?
Important to Hobbes’s argument is the claim that every rational person —
or at least, almost every rational person — would see that a compromise is
better than continued war. If many prefer war, then any modus vivendi that
arises will be local, between a few combatants, but it will not be a general
solution to the state of war. According to the Hobbesian account, indivi-
duals who find themselves in intractable conflict will agree to political
institutions that allow them to manage this conflict and so live in peace.
Let us try to be clear about just what premises are required to reach the
conclusion. The classic version, derived from Hobbes’s, runs thus:

1 Individuals put highest value on their lives and personal safety;

2 Individuals (at least generally) seek their own interests;

3 In situations of anarchy — situations unstructured by any enforced
laws — individuals, each seeking their own interest, will find them-
selves in conflict over resources, including each other’s bodies and
lives;

4 This clash of interests produces a constant potential for violence and
often actual violence;

5 No individual can rationally expect to win this war or be immune
from violence;

6 Therefore: Individuals will consent to a workable compromise in
which all their interests are reasonably protected, and their lives are
secure.

Fundamental to Hobbes’s argument are the first and fifth premises, that
each cares most for her own preservation and that no one can expect to
win the conflict — these are what impel the combatants to compromise
their conflicting claims so as to get along. Remember, according to the
modus vivendi account, each would prefer a different outcome — to get all
she wants —but each settles for a modus vivendi because the prospect of
continued conflict is too terrible to contemplate. In the first part of
Leviathan Hobbes develops a detailed psychological doctrine to support
the first premise (that each cares most about self-preservation), and the
account of conflict in the state of nature is intended to establish the fifth.

A problem confronting Gray’s reliance on Hobbes is that the latter’s
psychology, and his claim that people place paramount value on self-
preservation, seem inconsistent with radical pluralism: it excludes some
values and ways of life. Although this is not a problem for Hobbes (who
was not a radical pluralist), it should be a worry for a pluralist. As Berlin
recognized, the Romantic tradition has disdained placing continued exis-
tence above other values (and they have rejected the Hobbesian supposi-
tion that the strong cannot defeat the weak). In his review of German



62 CONTEMPORARY THEORIES OF LIBERALISM

eighteenth-century ‘Storm and Stress’ (Strum und Drang) Romantic
drama, Berlin observes:

the substance of all these plays is that there is some kind of insoluble conflict
in the world, in nature itself, as a result of which the strong cannot live with
the weak, the lions cannot live with the lambs. The strong must have room to
breathe, and the weak go to the wall; if the weak suffer, they will naturally
resist, and it is right that they should resist, and it is right that the strong
should repress them. Therefore conflict, collision, tragedy, death, — all kinds
of horrors — are inevitably involved in the nature of the universe.”

A modus vivendi will be the rational solution to a conflict only when the
parties (1) believe that they cannot win without incurring unacceptable
costs and (2) a compromise is less costly than continued conflict. Value
systems that put a premium on safety of life and limb are more likely to
reach such a compromise than are idealistic, assertive, ways of life. For all
of Gray’s stress on the plurality and tragedy of incommensurable values,
underlying his own account is an assumption of what might be called the
bourgeois value at the heart of Hobbes’s theory - the reasonable person is
one who compromises rather than fights.

There is, then, a worry that Gray too quickly takes over Hobbesian
conclusions without reflecting on whether the premises of Hobbes’s
argument are consistent with broader pluralist commitments. However,
even if we waive that worry, it still is unclear whether Hobbes’s analysis
leads to a world order in which different states and nations reach a modus
vivendi, living in ‘peace and harmony’. Gray focuses his modus vivendi
analysis not — as does our ‘Hobbesian’ argument — on a modus vivendi
among individuals, but on one between cultures, states or nations. But
Hobbes himself is explicit that his argument for the rational necessity of
abandoning war does not apply to war between states. Hobbes observes:

But though there had never been any time wherein particular men were in a
condition of war one against another, yet in all times kings and persons of
sovereign authority, because of their independency, are in continual jeal-
ousies, and in the state and posture of gladiators, having their weapons point-
ing, and their eyes fixed on one another; that is, their forts, garrisons, and
guns upon the frontiers of their kingdoms, and continual spies upon their
neighbours, which is a posture of war. But because they uphold thereby the indus-
try of their subjects, there does not follow from it that misery which accompanies the
liberty of particular men.®

The Hobbesian argument thus does not endorse Gray’s pluralist world
vision. States are perpetually in what Hobbes called a state of war —
constant distrust and preparation for conflict that at any time may result in
actual conflict. ‘For war consisteth not in battle only, or the act of fighting,
but in a tract of time, wherein the will to contend by battle is sufficiently
known’.** The resort of war is always in the background; as Carl von
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Clausewitz insisted, ‘war is a mere continuation of policy by other
means’.” Even if states arrive at modus vivendi over some issue (say, a
border dispute), because the compromise is based simply on the relative
power of each party, it is constantly open to challenge and renegotiation
in the face of shifting power. It is unlikely in the extreme that such a
simple modus vivendi will yield, as Gray thinks, a set of universal human
rights ‘as a set of minimum standards for peaceful coexistence among
regimes’.” And should states achieve a modus vivendi it is hard to see why,
if they are simply interested in peaceful coexistence among themselves,
they would interfere in each other’s internal affairs by insisting on mini-
mum standards of human rights.

Why Hobbes is not a proponent of modus vivendi

We have seen (1) that as a pluralist, it is dubious whether Gray can take
over Hobbes’s argument, which relies on certain ‘bourgeois’ values and
(2) even if he does take it over, it does not support his pluralist world
vision. But these problems pale beside the third: Hobbes simply does not
think that peace can be based on a modus vivendi. Indeed, his whole
theory is aimed at showing why a modus vivendi is unworkable as a solution
to the problem of conflict. To see why, let us suppose that rational indivi-
duals pursuing their self-interest agree to embrace rules that require and
promote peaceful coexistence and toleration. Hobbes himself identified
such rules, which he called ‘The Laws of Nature’. These Laws of Nature
‘suggesteth convenient articles of peace upon which men may be drawn
to agreement’.”” Hobbes believes that reason reveals nineteen laws of
nature, including ‘that a man be willing, when others are so too ... to be
contented with so much liberty against other men as he would allow
other men against himself’, that you exhibit gratitude to those who have
benefited you, that each accommodates himself to others, and that no one
seeks any right he will not grant to others. Now one might think that if
rational individuals accept this set of rules (which are “dictates of reason’
that instruct us how to preserve ourselves) they would achieve a modus
vivendi. Each person, employing her own reasoning, would see that a
compromise, in which each lives according to these rules, would be better
than a war in which each breaks them in hopes of seeking to gain advan-
tage for herself. Not so. Hobbes points to two critical problems. First, so
long as the agreement is a modus vivendi, each will constantly be using her
own reason — Hobbes calls this ‘natural reason’ — to reevaluate the agree-
ment in light of shifting power relations. Thus any agreement would be
wrecked by the ever-present knowledge that one’s competitors will pull
out of the agreement as soon as doing so is to their advantage. This much
is common observation. Second, and less obviously, Hobbes insists that
though men be never so willing to observe these laws, there may never-
theless arise questions concerning a man’s action; first, whether it were
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done; secondly, if done, whether against the law, or not against the law;
the former whereof is called a question of fact, the latter a question of
s 28

right'.

All laws, written and unwritten, have need of interpretation. The unwritten
law of nature, though it be easy to such as without partiality and passion make
use of their natural reason, and therefore leaves the violators thereof without
excuse; yet considering there be very few, perhaps none, that in some cases are
not blinded by self-love, or some other passion, it is now become of all laws
the most obscure, and has consequently the greatest need of able interpreters.?

When we employ our ‘private reason’ there is, says Hobbes, great dispute
about the laws — both the Laws of Nature and civil laws.*” Thus Hobbes
insists that the only solution is to institute a sovereign who provides
public reasoning, a definitive interpretation of the law. As Hobbes says
‘unless the parties to the question covenant mutually to stand to the
sentence of another, they are as far from peace as ever’.”

Hobbes’s important proposal, that we institute a sovereign who pro-
vides us with public reasons that override our private reasons, will be the
focus of this and the next chapter. For now, however, note how it under-
mines Gray’s interpretation of Hobbes as advocating a modus vivendi
between conflicting parties. As long as each party employs his private
reason to determine what is required by the modus vivendi — the Laws of
Nature — we are, Hobbes insists, ‘as far from peace as ever’. It is not
enough to see that a compromise is in our mutual self-interest, for our
self-interest will constantly lead us to interpret differently what is
required by the compromise. Thus any such arrangement will, on
Hobbes’s view, degenerate into accusations and counter-accusations of
bad faith, duplicity and unfair advantage taking. That is why Hobbes
insists that only the institution of a sovereign, who can provide a public,
definitive, interpretation, of the laws can bring about an end to war.

We can now appreciate how wrong Gray is to proclaim that a
‘Hobbesian state extends to private belief the radical tolerance of indiffer-
ence’.” The whole point of Hobbes’s doctrine is the danger of the private
use of reason. As a contemporary Hobbes scholar has observed:

The fundamental problem of human life in a community, according to
Hobbes, is that people have different ideas and plans and come into conflict.
The central idea involved here is disagreement. People have different ideas
about what is valuable or what is reasonable, and therefore, different ideas
about what natural law requires or allows. Hobbes is clear about this: ‘If
every man were allowed the liberty of following his conscience, in such dif-

ferences of consciences, they would not live together in peace an hour’.*

So long as each acts on his private reason this problem cannot be solved.
Thus, so far from being ‘indifferent’ and ‘tolerant’ of private belief,
Hobbes insists that:
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it is annexed to the sovereignty to be judge of what opinions and doctrines
are averse, and what conducing to peace; and consequently, on what occa-
sions, how far, and what men are to be trusted withal in speaking to multi-
tudes of people; and who shall examine the doctrines of all books before they
be published. For the actions of men proceed from their opinions, and in the
well governing of opinions consisteth the well governing of men’s actions in
order to their peace and concord.*

Why Gray is not a proponent of modus vivendi

I'have maintained, first, that insofar as we interpret Hobbes as advocating
a modus vivendi, his analysis does support Gray’s vision and, secondly,
Hobbes does not advocate a modus vivendi solution to the problem of dis-
agreement and conflict. I shall now maintain that, surprisingly, despite his
repeated proclamations of his devotion to modus vivendi, Gray does not
construct his pluralist political theory on it.

If Gray’s theory was genuinely based on a modus vivendi it would have
to advocate political norms just because they do, or could, manifest an
equilibrium of competing views or interests. And to be sure Gray does
indeed sometimes maintain that universal human rights are a ‘set of
minimum standards for peaceful coexistence among regimes that will
always remain different’.* He describes these standards in more detail:

The requirements of legitimacy that all contemporary regimes should meet
are not free-standing rights of recent liberal orthodoxy. They are enforceable
conventions, framed to give protections to human interests that make any
kind of worthwhile life impossible. A regime is illegitimate to the extent that
its survival depends upon systematic injury to a wide range of these interests.

Regimes in which genocide is practiced, or torture institutionalized, that
depend for the continuing existence on the suppression of minorities, or of the major-
ity, which humiliate their citizens or those who coexist with them in society, which
sanction religious persecution, which fail to meet basic human needs in circum-
stances where it is practically feasible or which render impossible the search for peace
among different ways of life — such regimes are obstacles to the well being of
those whom they govern.®

Our analysis of Berlin’s liberalism (see section 2.4) is relevant here: such
a list of essential human interests — the violation of which Gray calls ‘the
worst universal evils’” — cannot be derived from pluralism; many long-
standing human values are inconsistent with the protection of such inter-
ests, such as Romantic self-assertion, religious unity, highly competitive
societies that do not insure that all needs are met, and so on. This list of
evils does not arise from a modus vivendi — at most, we would get non-
interference among certain sorts of regimes — but from Gray’s conviction
that these are objective, universal, evils. These evils, he tells us, are attacks
on ‘generically human interests, injury to which is an obstacle to any kind
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of worthwhile human life’.*® Alternatively, Gray tells us that these interests
are necessary for humans to ‘thrive’.*” The objective moral evil of attacking
these interests thus identifies the limits of pluralism and any possible modus
vivendi — in Berlin’s terms, they constitute the common moral horizon.

Gray’s argument that these interests identify an objective, non-liberal,
criterion of legitimacy requires establishing two key claims. He must
show (1) that the protection of these interests is possible outside of liberal
regimes and (2) that these interests are commensurable — and are to be
ranked above — other human values. The first claim is necessary if Gray’s
view is not to collapse into liberalism; the second is required if pluralism
is not to undermine Gray’s version of the common human horizon. Let us
consider each claim.

(1) Although Gray devotes great effort to showing that these require-
ments do not add up to liberalism, this is hardly obvious. The require-
ment that neither the majority nor minority be oppressed seems to lead to
a robust regime of equal rights and the doctrine of equality before the law
and the rule of law — all basic parts of liberal political theory. The addi-
tional requirements of religious toleration and that, if feasible, basic
human needs are met, point again to the contemporary liberal welfare
state. It is certainly plausible to conclude that Gray’s general argument
(though not his specific comments) point to the modern, multicultural,
welfare state as his ideal. Whether these requirements are less demand-
ing, more demanding, or perhaps even inconsistent with, liberalism is
simply unclear.

(2) Even if we grant Gray his non-liberal claim, his implicit commensu-
rability claim is doubtful. In the course of history many have found
appealing the values of personal self-assertion (even if this leads to
oppressing others); national self-assertion (even if this leads to oppressing
other nations); fighting for one’s values (even if this decreases the possi-
bility of international peace); religious unity (even if this means religious
persecution); a meritocratic society in which the able get what they
deserve and incompetent lose out (even if this means that the basic needs
of the incompetent are not met); a society of great artistic or intellectual
achievement (even if this means that resources are spent on these achieve-
ments that could have gone to meeting the basic needs of citizens). Those
devoted to these values will deny Gray’s claim that his universal values
are to be ranked higher; they will insist that incommensurability applies
here too.

Gray insists that Romantics such as Friedrich Nietzsche are simply
wrong to reject these universals.* Gray’s account of how we come to
know what values are objective is very much like Berlin’s; in some way an
empirical study of human nature and human societies reveals the range
of genuine modes of human flourishing. We already have examined this
idea (see section 2.2) and need not dwell on it again. It is worth stressing,
though, that if the study of history and anthropology shows that all
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acceptable ways of living accord priority to these fundamental interests in
human flourishing, Gray seems committed to dismissing, as outside object-
ively valuable human experience, the opposing inegalitarian, aggressive
and self-assertive values of the Romantics. Oddly, however, these are the
theorists who have apparently taught us the truth of value pluralism.*
While accepting their message about the incommensurability of values,
their own values are held to be objectively inferior to others!

Whether or not we endorse Gray’s view of objective value rankings,
insofar as Gray can identify criteria of political legitimacy, it is because he
does, after all, believe that common human reason reveals the principles
of political right. It is not pluralism or modus vivendi that justifies these
principles. Like Berlin, political justification begins when pluralism runs
out. For those more deeply inspired by the Romantics — who believe that
there are no limits to the incommensurability of values — Gray’s view will
be seen as a reassertion of the Enlightenment View’s conviction that,
while human reasoning can sometimes lead us to disagree, its free exer-
cise produces convergence on the objective, universal, principles of politi-
cal legitimacy. Gray’s main claim to be a post-Enlightenment political
theorist, then, is in stressing that common human reason will not get us
as far as many Enlightenment figures believed, though, as I pointed out,
he does seem to come close to justifying a multicultural welfare state.

We must conclude, then, that Gray is unsuccessful in solving the problem
posed by pluralism and reasonable disagreement about values. His initial
proposal was insightful, and different from Berlin’s: Hobbes shows how
political order might rest on a compromise, or equilibrium, between com-
peting views and interests. If so, we can accommodate irreconcilable differ-
ences of private reasoning without appeal to any overall public, shared,
reasoning about what we should do. But Hobbes himself rejects this: only a
definitive interpreter of public reason can solve the conflict of the state of
nature. In the end, Gray holds that our shared reason does lead us to com-
mon objective principles of political legitimacy. Ultimately, and despite his
own pluralistic commitments, Gray appeals to something akin to the
Enlightenment View: our common reason shows us that human flourishing
is a regulative human value that gives rise to our objective knowledge of
evils that no legitimate political society can tolerate.

3.2 Hobbesian public reason
Hobbes on reason and conflict, again
David Gauthier recently has advanced a reconstruction of Hobbes’s

account of public reason that provides the basis for a conception of
the legal order as expressing public reason. Gauthier distinguishes our
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capacity to act for reasons from our capacity to assess the adequacy of
those reasons, which he calls rationality.** The first, our capacity to act for
reasons, is our ability to be motivated by our representations of the world
as it is, or as it might be. This capacity, Gauthier insists, is distinct from
our ability to assess these representations, and whether one’s actions ‘fit’
these representations — whether a person’s actions adequately cohere with
what she takes her reasons to be. Now, Gauthier maintains, Hobbes recog-
nized that our rationality is fallible: ‘"no one man’s reason, nor the reason of
any one number of men, makes the certainty’.* Rational people aim at what
Hobbes calls ‘right reason” — rationality — which reveals the truth. However,
because our rationality is fallible, we often disagree about what is right
reason; the private use of our reason leads to conflict. Although in such
controversies each person claims that the use of her own private reason is
‘right reason’, such claims simply exacerbate the conflict:

when men that think themselves wiser than all others clamour and demand
right reason for judge, yet seek no more but that things should be determined
by no other men’s reason but their own, it is ... intolerable in the society of men ....
For they do nothing else, that will have every of their passions, as it comes to
bear sway in them, to be taken for right reason, and that in their own contro-
versies: bewraying [sic] their want of right reason by the claim they lay to it.*

Someone who insists that her reason is right reason, and so her reason
should determine the resolutions to disputes, is not only a danger to
society, but because she sees ‘every passion” of hers as an expression of
‘right reason’, she is herself irrational: she demonstrates want of right
reason by the claim she lays to it.

Gauthier observes that in this passage Hobbes points to two different
failures of rationality when a person insists that her private reason is
necessarily right reason. By confusing her passions with reason, she ignores
what Gauthier calls the ‘autonomy” of reason: she abandons control of her
actions to passions, forsaking reason. However, Gauthier adds

Hobbes’s real concern in this passage ... is surely with interpersonality rather
than autonomy. Rationality frees us, not only from dependence on our
passions, but, perhaps more remarkably, from dependence on our own consi-
dered judgments, in contexts in which that dependence is disadvantageous to
us. In this respect, rationality is, as it were, the remedy for its own defects.*

Gauthier directly focuses on our concern in this book: can reason itself
solve its own limitation? The limitation of the private use of reason is that
we disagree on what is right and true, thus engendering disagreement
and conflict. Now, says Gauthier, Hobbes suggests an interesting solution.
Using our reason, we can see that it is irrational to insist that our own
reasoning is equivalent to right reason in these contexts. ‘If each demands
that his own reason be taken for right reason, then Hobbes’s war of every
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man against every man must result — and this is “intolerable in the society

of men””’ %

The sovereign as the voice of public reason

Hobbes concludes that, because of the divergence of our private reasoning,
and the irrationality of insisting that one’s own reason is identical to right
reason, ‘when there is a controversy in an account, the parties must by
their own accord set up for right reason the reason of some arbitrator, or
judge, to whose sentence they will both stand’.*” We can see how far we
have traveled from the modus vivendi account. Instituting an arbitrator —
the ultimate of whom is the sovereign — is not a mere convenient equili-
brium of self-interest. It is a requirement of our rationality that each
abandons the use of her own private reason in these contexts, and instead
authorize an arbitrator whose reason is then accepted as ‘right reason’.
Thus, Gauthier maintains, “‘on Hobbes’s account, the individual mode of
deliberation, in which each person judges for herself what she has reason
to do, is supplanted by a collective mode, in which one person judges what
we all have reason to do’.*® Hobbes’s social contract in no mere modus
vivendi of self-interest: individuals give up the right to be guided by their
own private reasoning and authorize another to determine what is right
reason. Hobbes seeks to do away with the independence of judgment neces-
sary for the fourth trait of a modus vivendi (see section 3.1). The reasoning of
the sovereign, as articulated in the laws, ‘is to every subject those rules which
the Commonwealth hath commanded him, by word, writing, or other sufficient sign
of the will, to make use of for the distinction of right and wrong’.* The law does
not simply instruct us what to do — it is the voice of public reason, which we
have authorized, about what right reason instructs as right and wrong.

The crucial difference between Hobbes’s original version of the argu-
ment and Gauthier’s recent account concerns the scope of public reason.
Hobbes insisted on the need for an unlimited authorization: whatever
the sovereign says is public reason is public reason. Hobbes believed that
such a sweeping authorization was necessary to avoid unraveling the
appeal to public reason; sometimes this is called the ‘regress’ argument.
To see the idea, suppose that there is some limit on public authority. Call
the range of disputes for which the sovereign’s reason supplants private
reason R; within R the sovereign’s reason determines right reason, but in
any disputes outside R, the sovereign’s reason is not definitive. There
are two interesting possibilities about what happens outside of R: either
(1) there is some other authority that decides those disputes, or (2) indivi-
duals are left to their private reasoning. But neither of these options seem
acceptable.

Consider the latter. Outside of R, individuals act on their private
reasons. Presumably, then, outside of R individuals continue to insist that
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their private reason is equivalent to right reason, since they act on it and,
in situations of conflict, each seeks to induce others to follow her reason-
ing. But this seems irrational insofar as once again the individual is ignor-
ing the interpersonal dimension of rationality. Once again, each is insisting
that ‘things should be determined by no other men’s reason but their
own’. It might be argued, in reply, that in some areas of social life it is not
‘intolerable in the society of men’ for each to claim that everyone should
be determined by his own reason. For example, perhaps in disputes about
the best pizzas, society can tolerate this. But this reply simply pushes the
dispute up a level: we will have disputes about when social life is consis-
tent with determination by private reason and when it is intolerable in
society. In essence, we would have disputes about the contours of range R,
over which the sovereign’s reason is authoritative. But surely, over this
issue each cannot be rationally guided by his own reason. For suppose on
some issue the sovereign proclaims a law; according to public reason, he
says, X is right reason. But you claim that X is outside R, the range of dis-
putes that the sovereign is authorized to decide. Thus you place yourself
into a conflict with the sovereign; it is your private reason against his. But
this seems precisely the sort of dispute that worries Hobbes. If you set
yourself up in opposition to the government, and insist that you shall be
guided by your private reason, there will arise disputes, controversies,
and at last war. Thus, any time that you dispute the sovereign’s claim that
he is acting within the range of legitimate disputes, this ipso facto is pre-
cisely the sort of dispute in which the clash of reason endangers society,
and so it is irrational to insist that your reason is right reason. On this
view, then, no limits can be placed on the sovereign’s authority: ‘he is
judge of what is necessary for peace; and judge of doctrines: he is sole
legislator; and supreme judge of controversies”.”

Hobbes is (famously) insistent that the first option — that the area out-
side of R is under a different authority — is not only a recipe for continued
war, but is absurd.” ‘For’, says Hobbes, ‘that were to erect two sovereigns;
and every man to have his person represented by two actors that, by
opposing one another, must needs divide that power, which (if men will
live in peace) is indivisible; and thereby reduce the multitude into the con-
dition of war, contrary to the end for which all sovereignty is instituted’.*
On this option we would have authorized two different arbitrators to
determine right reason; and when they disagreed about their respective
jurisdictions we would be committed to accepting two incompatible
views as both right reason, which is absurd and, of course, contrary to
peace, ‘the end for which all sovereignty is instituted’.

It seems, then, that Hobbes’s argument must endorse an unlimited
authority of the public reason of the sovereign: if the sovereign says that
X accords with right reason, then all subjects must take X as right reason.
Importantly, however, Hobbes draws back from this view. As Gauthier
stresses, Hobbes insists that the law — public reason — must be consistent
with natural law and equity. Civil law interprets the laws of nature: ‘Theft,
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murder, adultery, and all injuries, are forbid by the laws of nature; but
what is to be called theft, what murder, what adultery, what an injury in a
citizen, this is not to be determined by the natural, but by the civil law’.*
Now, as Gauthier observes, ‘introducing a constraint, whether equity or
natural law, would seem to give the subject a basis for limiting the extent
to which she accepts the subordination of her natural reason to the “right
reason” of the sovereign’.* If the aim of the subjects is to secure a common
interpretation of natural law — if, as Hobbes says, that is the intention of
our submission — then it would appear that subjects would refuse to
conform to the civil law when it gives wildly erroneous interpretations of
natural law. Hobbes is clear that when “our refusal to obey frustrates the
end for which the sovereignty was ordained, then there is no liberty to
refuse; otherwise, there is’.> So if the aim is to secure interpretations of the
laws of nature, a sovereign who regularly and manifestly ignores the laws
of nature frustrates ‘the end for which the sovereignty was ordained” and
so it would appear that we are free to disobey. The Hobbesian common-
wealth is apparently infected with what Hobbes himself called the
‘poison’ of a seditious doctrine: ‘[t]hat every private man is judge of good
and evil actions’.* Thus the charge made by John Bramhall, one of Hobbes's
contemporaries that, so far from justifying unlimited authority of the
sovereign, Leviathan is a ‘rebel’s catechism’.”’

Gauthier, then, holds that the Hobbesian case points to a limited authoriza-
tion: “to take the reason of one individual or assembly as if it were right

reason is to risk creating a monster’.®

Each citizen has good reason, in terms of her own deliberative standard, to
agree with her fellows to authorize a public person to judge and will in her
name, on those matters and in those respects that significantly affect the interactions
of the citizens and the public goods available to them .... Each citizen through her
authorization agrees to treat the judgments and will of the public person in
these areas as if they exhibited right reason, and in this way public reason is
established.”

Gauthier maintains that ‘each sets, and must set, limits on the scope of the
public person’s authority’.®° Subjects would thus retain ‘the right to recon-
sider their authorization, should they find their wishes and expectations
betrayed. But so long as they lack reason to reconsider, they are subject, in
their deliberations as much as in their actions, to the judgments and will

of the public person”.*!

Public reason from natural reason: the Hobbesian dilemma

It has been said that ‘the most distinctive feature of Hobbesian accounts is

their attempt to derive a conception of public reason from a conception of

natural reason’.”> The fundamental idea is that an individual, Betty,
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employing her own private reason, comes to the conclusion that in some
circumstances, if everyone, including Betty, relies on their private reason-
ing, it will be disadvantageous to Betty’s individual goals. This, it must be
stressed, is itself the conclusion of Betty’s natural or private reasoning; at
this point in the analysis there is nothing but private reasoning. This con-
clusion leads Betty to the view that she and others need to construct a
public reason, which, in these circumstances, everyone will follow and so
will advance their individual goals. Within limits, this public reason, as
Gauthier says, will ‘supplant’ the ‘individual reason of each citizen’.®®
Hobbes, we have seen, insists that setting any limit on public reason
unravels the account by throwing people back on their private reason;
Gauthier argues that Hobbes is wrong to endorse an unlimited autho-
rization, and indeed even Hobbes is driven to place some limits on the
authorization. The problem is that both are right: any limitation does
unravel the account, and some limitation is inherent in the account. The
account is thus inherently paradoxical.

To see why this is so, recall that a presupposition of the argument is that
no compromise or discussion among merely private reasoners can solve
the problem of conflict. That is why we began with the modus vivendi
interpretation of Hobbes: if that was correct, no public reason is necessary.
Hobbes and his followers insist that we cannot escape conflict as long as
we rely on private or natural reasoning: we must construct a public reason
in the form of the sovereign. However, as Hobbes recognized, any limita-
tion on the proper scope of public reason requires that subjects employ
their natural reason to determine whether the sovereign has exceeded his
authority. But this throws individuals back on their private reason.* If the
very problem of political life is that reliance on private reasoning causes
conflict, then any solution that limits the realm of public reason that at
some point throws people back on the private reason is objectionable.
Moreover, as Hobbes recognized, setting limits inevitably leads citizens to
employ their private reason against the sovereign; the sovereign will
insist that this matter falls within the sphere in which his reason supplants
the private reasoning of citizens while the citizen will insist that it is out-
side of the scope of public reason. But this means that private reasoning
is always in control, for in any given individual, it determines whether
that individual will conclude that the issue under discussion is within the
range of private or public reason. Private reason, we might say, always
monitors the situation. But recall that private reason is partial, and
through it the individual seeks to pursue her own goals. That means that
when private reason monitors the situation, it will not seek simply an
impartial or correct determination of whether the current dispute falls
within the proper scope of public reason. Private reason will consult the
individual’s goals, and ask ‘will my goals be advanced by following
public reason or going my own way?’ But if that question is always being
asked — remember that private reason must monitor the situation to make
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sure that public reason is not exceeding its authority — then rather than
being supplanted, private reason will always be in control, and will be
seeking the individual’s advantage. But if all individuals do that, we are
in exactly the situation we sought to avoid: conflict based on private
reasoners each going their own way.

A Hobbesian might object that this is not a real problem. That some-
times people’s private reasoning will lead them to disagree does not mean
that private reasoning always leads to disagreement; indeed, Hobbes
allows that sometimes natural reason speaks clearly about the content of
the law of nature. So perhaps the situation is this: on some range of
disputes R natural reason is ambiguous, so we need an arbitrator or
sovereign to decide. But on the issue as to whether dispute X is inside or
outside of R, people’s exercise of natural reason leads them to agree. Thus,
for example, it might be that people disagree whether the United States
Constitution protects the right to abort, but they agree that the Supreme
Court has the right to decide the issue. If this is the pattern of our dis-
agreements, then Gauthier’s restricted scope proposal is viable.

The problem, though, is that if (1) individuals are devoted to best
pursuing their own goals and (2) they employ their natural reason to
monitor whether they should dispute whether X is in R, they will not
achieve this pattern of disputes. Assume we are in a situation in which my
natural reason tells me that I can obtain an advantage by disputing
whether X is in R. Perhaps I am an opponent of abortion, and I predict
that if the Supreme Court decides the issue they will come down in favor
of abortion rights. In this case, then, I will contest the Supreme Court’s
right to decide the issue, just because my goals will be advanced by doing
so, and a person’s private reason always tells him to best advance his
goals. Gauthier sees the problem, and so requires that we entirely give up
recourse to the dictates of our natural or private reason. But so long as
there are limits to the scope of public reason, I must rely on my natural
reason to police the limits. Natural reason, though, is not an impartial
policing mechanism: it tells me to advance my goals the best way I can.

As Hobbes saw, the only way to avoid this problem would be for the
individuals to grant unlimited authority to the sovereign: to allow public
reason to police its own limits. But since the Hobbesian seeks to derive a
commitment to public reason from private reason, no good Hobbesian
could accept granting authority to public reason when it would harm her
goals or interests to do so. It is private reason that creates public reason to
accomplish its goals, and so it could never create a public reason that
thwarts its goals. As Gauthier rightly says, people would not knowingly
create a ‘monster’ as a means to protect themselves. Thus some limit
on public reason’s authority is intrinsic to the Hobbesian case, but those
limits undermine public reason.

The Hobbesian argument — in both the original and Gauthier’s new ver-
sion - is inherently paradoxical.®® Private reason sees that the only way to
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solve the problem of conflict is for it to be self-effacing — for it not to speak
on some matters and instead defer to public reason. But it cannot be so
self-effacing that it gives unlimited reign to public reason, and so it insists
on policing the limits of public reason. But then we are, after all, consult-
ing private reason to see if we can gain any advantage by declaring (if
only quietly, to oneself) that some issue is outside the scope of public
reason.

3.3 Substantive public reason as a solution
to the Hobbesian paradox

Natural reasoning about public principles

Michael Ridge has offered a detailed and complex criticism of Hobbesian
public reason in general, and Gauthier’s in particular. The crux of Ridge’s
criticism is, as he says, that ‘Hobbesian public reason puts the cart before
the horse’.®® The defining feature of Hobbesian public reason, Ridge
argues, is that public reason is identified as the reasoning of a person or a
group of persons; that is, the private reasoning of some person or group is
equated with public reason.” Thus, X is a principle of public reason if and
only if X is endorsed by the sovereign’s private reason. Ridge contrasts this
procedural to a substantive understanding of public reason, which identifies
the principles of public reason not by where they came from, but by their
content. On this alternative interpretation, people would accept some
common rules or norms as defining genuine public reason. When people
come into conflict, their commitment to public reason would require them
to appeal to these norms in their disputes, as opposed to rules or norms
that are endorsed only by their private reasoning.

The important point is that the two partisans could not only discuss the case
in light of the principles of public reason they accept, but they might also be
able to resolve controversies about how those principles should be inter-
preted, or even revised, in terms of the conception [of public reason] itself,

rather than being forced to fall back on their natural reason’.®®

This last point is important. Suppose, Ridge says, people come to agree on
a substantive list of moral and political principles that define public
reason for their group. Now when they disagree about the principles,
their disagreement is still about public reason. But this is puzzling. Basic
to Hobbes’s theory is his nineteen laws of nature, which are principles
that we all can accept as substantive public reason. Hobbes recognizes
such substantive reasons, but then insists that the task of interpreting
them is a matter of employing our natural reason. It is the reasoning of
individuals about what the public principles mean. And this seems right.
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When I interpret a law or a principle, I employ my reason to give an
account of it. I give my take on it. This is not to say that I do not restrict
myself to relevant reasons; but the understanding of what is relevant, and
the relative importance of different considerations, derive from my
reasoning. The public reason is exhausted by the text of the law and sup-
porting past interpretations, or the canonical statement of the principles.
When our interpretations differ, we bring something additional into the
debate: the results of our own reasoning about what these principles
mean, their relative importance, and so on. This is the disagreement that
sets the stage for Hobbesian political theory: the disagreement of private
reasoners about the proper interpretation of public principles. (Recall here
Kuhn's analysis of scientific disputes, discussed in section 1.2.)

Hobbes, it should be stressed, does not say that people always and
necessarily disagree about these interpretations when they apply their
natural reason. Recall that, according to Hobbes,

The unwritten law of nature, though it be easy to such as without partiality
and passion make use of their natural reason, and therefore leaves the viola-
tors thereof without excuse; yet considering there be very few, perhaps none,
that in some cases are not blinded by self-love, or some other passion, it is
now become of all laws the most obscure, and has consequently the greatest
need of able interpreters.’

So the problem is that, as a matter of fact, given people’s overriding con-
cerns with their own goals, they are usually blinded by self-love or some
other passion, and thus even the clearest of substantive laws that affect
people’s basic interests is in need of an interpreter. Hobbes, then, would
reject Ridge’s claim that our debates about the interpretation of laws can
somehow be a matter entirely within ‘public reason” that does not force
people back onto their natural reason.

The regress arqument applied to decision procedures

Hobbes, then, insists that the decisive objection against relying on sub-
stantive principles rather than a judge or sovereign (what Ridge calls a
‘procedure’) is that, for any substantive rule, individuals’ private reason-
ing will typically lead them to disagree about its interpretation. A dispute
between Alf and Betty about whether, say, this piece of property belongs
to Alf or Betty, cannot reliably be resolved by a certain substantive rule of
property, since Alf and Betty are apt to simply disagree about the proper
interpretation of the rule of property. And, of course, this debate — about
the proper interpretation of the proper rule of property — is unlikely to be
resolved by, say, an appeal to a substantive conception of justice; Alf and
Betty are at least as likely to simply disagree over that, or else advance
competing interpretations as to what the conception of justice requires in



76 CONTEMPORARY THEORIES OF LIBERALISM

this case. It thus seems that Alf and Betty are caught in a regress: every
time they appeal to some general principle to resolve their dispute, they
find themselves disagreeing about how to interpret that principle, and so
on. Hobbes argues that only a sovereign can stop this regress of disagree-
ment, calling a halt to the dispute once and for all.

The crux of the Hobbesian case for the primacy of an arbitrator as deter-
mining public reason (over substantive principles) is the greater scope for
disagreement and dispute about rules than about decisions of the arbitra-
tor. Now, Ridge objects, this case defeats itself since the sovereign must
rely on rules to communicate his commands:

The problem is that if rules and edicts are incapable of constraining their
interpretations, then the phrasing of the application or interpretation of the
rule and edicts will presumably do no better. Suppose that the original edict
is X, and the interpretation takes the form, ‘In circumstances C, rule X
requires conduct A.” Since this interpretation of the original edict is not on
the Hobbesian view self-interpreting, it would seem that we have gotten
nowhere by having a sovereign with absolute authority around to issue and
interpret edicts.”

Consequently, says Ridge, ‘in assuming that the sovereign is genuinely
capable of communicating with his subjects, he seems to be supposing
that some edicts or commands (or, at least, some of his clarifications/
interpretations of those edicts or commands) are not particularly subject
to competing interpretations’. If, though, this is true, Ridge argues, ‘it is
no longer obvious that we need a sovereign’.”! That is, if the commands of
the sovereign are not open to a regress of interpretation, then there is no
reason to suppose that all substantive principles are open to such endless
interpretative controversies.

If it is supposed that Hobbes’s argument rests on the claim that all
statements or all principles are equally open to diverse interpretations,
Ridge’s objection is decisive. But if a Hobbesian did hold such a doctrine
it would follow that no one would be able to communicate with anyone
else, since every statement would be ambiguous or indeterminate.
Whether or not Hobbes was tempted by such a view, it certainly is not
required for a plausible case for the superiority of an arbitrator over
substantive principle. A reasonable Hobbesian would never insist that all
types of statements and commands are open to the same degree of inter-
pretative controversy. Commands that contain reference to specific people
doing things are less open to interpretative difference than are statements
of general rules and principles. The question is: for any given interpreta-
tive controversy over any statement, what are we to do? The logic of the
Hobbesian arbitrator argument is to appeal to the decision of someone
who resolves the interpretative controversy through a command that is
less open to interpretative controversy. If there is still interpretative contro-
versy at this level, then an arbitrator is again invoked, to decide the
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controversy through a judgment that is even less open to competing
interpretations. Thus constitutions can interpret natural law, legislation
can (and does) interpret constitutions, courts can (and do) interpret legis-
lation. Courts ultimately issue specific verdicts, directing specific people to
do specific things. While even court verdicts are open to dispute they are
not open to the degree of controversy that are moral principles or even cus-
tomary rules. Court verdicts usually are clear in instructing one party to
perform, or abstain from, an action; they are much less clear about the
rationale in substantive public reason for the decision — a clue about where
the major ambiguity lies. When courts do issue ambiguous findings people
may go back to court for a more fine-grained judgment, or within the very
constrained limits of the ambiguity, the relevant parties may arrive at an
agreement. The important point is that to say that the law is the voice of
public reason is not to simply identify legislation as that voice, but the
entire legal system, including judges, lawyers and the police.”?

The core claim of the Hobbesian is that without an arbitrator, there is no
tendency for disputes to be resolved through more specific directives.
When faced with an interpretative controversy, those who share a sub-
stantive conception of public reason but who have no adjudicator are apt
to find their controversies spinning out of control; in response to a chal-
lenge to my interpretation of a specific law, I appeal to constitutional prin-
ciples (which are even more subject to controversy), and in response to
my constitutional principles you appeal to natural law. Of course, in those
cases where there is no controversy, we do not need an adjudicator. But it
is no part of a reasonable Hobbesian case that adjudicators are needed for
every dispute. The point is more fine-grained: controversies are common,
and when they occur only a system of adjudication can direct the contro-
versy ‘down’ to less controversial statements (i.e., court judgments).

Procedures, principles and Hobbesian public reason

The Hobbesian account of public reason is based on an important insight:
not only do we disagree about what we are to do, but even rational con-
sensus on substantive guides to action — such as Hobbes’s laws of nature —
cannot resolve the conflict. We require some sort of decision procedure or
method of adjudication that brings our interpretative controversies down
to a decision that resolves the conflict, and instructs us what to do. Ridge,
of course, is right that public reason is substantive as well as procedural -
after all, Hobbes thought that everyone’s reason would converge on the
laws of nature. Yet the Hobbesian insight is that substantive agreement is
too thin and fragile to regulate day-to-day social life. Crucial to public
reason is the authorization of a decision procedure to decide our disputes
about what is to be done, even when our reasoning leads us to disagree
on the merits of the case.
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However, this point also shows the error of Hobbesian public reason. In
order for us to resolve our disputes, we require only a publicly defined
decision procedure that will resolve conflicts about what to do. This proce-
dure may, 4 Ia Hobbes, be the deliberation of one person or it may be a
rule by which a group decides what to do (e.g., majority voting, flipping
a coin). But, as R.E. Ewin convincingly argues, to accomplish this practi-
cal goal does not require that we accept the decision procedure’s outcome
as true, only that it tells us all what to do.”® As Vice President Gore stated in
his concession speech after the 2000 American election, he accepted the
verdict of the Supreme Court, though he did not agree with it. At least on one
reading of Hobbes, this would not be enough: to accept the law as the
voice of public reason requires accepting it as right reason. Gauthier is
more careful, he only requires that we ‘treat the judgments and will of the
public person ... as if they exhibited right reason’.”* This is still ambigu-
ous;”” we only need to treat their judgments as if they were right reason
in the sense that we do as they instruct us, no matter how wrongheaded
we believe them to be.

The standard Hobbesian view that we should accept the reasoning of
the sovereign as right reason is unnecessary, and in any event implausi-
ble. It is unnecessary because, as Ewin shows, what a Hobbesian seeks is a
resolution of our disputes, and that is about what we do, not what we
think. There is no reason to give up more in the social contract than is
necessary, and all that is necessary is to cede authority over one’s actions,
not beliefs. It is implausible because it supposes that one’s epistemic rational-
ity — what constitutes a rational belief — can be subordinated to practical
rationality — the pursuit of aims. The crux of the Hobbesian argument is
that we accept the sovereign’s reasoning that X is true because believing
that X is true will be advantageous to us. But we cannot think that some-
thing is true just because it would benefit us to think so. Bernard Williams
suggests why this is so in discussing a case of a man whose son has, it
seems, been drowned at sea, though he does not know this for certain:

Somebody might say: if he wants to believe that his son is alive and this
hypnotist can bring it about that he believes that his son is alive, then why
should he not adopt the conscious project of going to the hypnotist and getting
the hypnotist to make him believe this; then he will have got what he wants —
after all, what he wants is to believe that his son is alive, and this is the state
that the hypnotist will have produced in him. But there is one sense — I think
the more plausible one — of ‘he wants to believe that his son is alive” in which
he means that he wants his son to be alive — what he essentially wants is the
truth of his belief. This is what I call a truth-centred motive. The man with this
sort of motive cannot conceivably consciously adopt this project, and we can
immediately see that the project for him is incoherent. For what he wants is
something about the world, something about his son, namely, that he be alive,
and he knows perfectly well that no amount of drugs, hypnotism and so on
applied to himself is going to bring that about.”
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The father does not simply want to believe that his son is alive, he wants
it to be the case that his son is alive, and that is why he wants to believe
it. To believe it for some other reason — because it is a useful thing to
believe — requires some sort of self-deception: the belief cannot serve its
purpose unless the agent believes, or can at least assume, that it is epis-
temically rational — that the belief seeks in some way to track the truth, or
the best evidence. For the father to say, ‘I shall hire a hypnotist to make
me believe my son is alive, though I shall remain aware that the belief is
epistemically irrational” will not do the trick. He needs to convince himself
that it is epistemically rational — that the belief is true. If he accepts that it
is epistemically irrational to believe that his son is alive, he rationally
cannot continue to hold it, however beneficial the consequences of doing
so may be. And this, I think, is precisely because beliefs are essentially
epistemic phenomena: unless they are epistemically well grounded, we
cannot accept them into our system of beliefs. The overall rationality of a
belief, then — whether or not it is to be included or excluded from one’s
belief system — turns on its epistemic rationality, our warrant for thinking
it is justified.

If this is so, however, Hobbesians cannot agree to accept the sovereign’s
reason as right reason just because they would benefit from thinking he is
right. They would have to believe that he is more likely to be correct or
justified in his beliefs than they are. In that case, they would accept his
reasoning on epistemic, not practical, grounds.

3.4 Summary

We began this chapter by examining John Gray’s notion of modus vivendi
liberalism, which he traced back to Hobbes. Gray, we saw, is in many
ways a follower of Berlin - he also emphasizes the plural and incommen-
surable nature of values. Gray, however, suggests that a world of plural
values can be ordered by a modus vivendi — an equilibrium of competing
values and interests upholding a public and international order. I
advanced three basic criticisms of Gray’s proposal. First, it does not seem
that a modus vivendi can provide a stable order based on respect for a core
set of rights; the order of a modus vivendi is based on a shifting balance of
power, and is not apt to be either stable or especially peaceful. Second,
I argued that despite his avowals of endorsing modus vivendi, the heart
of Gray’s notion of political legitimacy depends on a common human
conception of universal evils. Like Berlin, his understanding of a legiti-
mate political order flows not from his pluralism, but from his under-
standing of the limits of pluralism. Third, it seems erroneous to depict
Hobbes as a proponent of modus vivendi. At the core of Hobbes’s theory is
his recognition that the convergence of private judgments on a set of
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shared political principles (the ‘laws on nature’) is insufficient to yield
peace. As long as we each reason privately, Hobbes believes, we will be in
a state of war.

We then turned to David Gauthier’s recent explication of Hobbesian
public reason. Gauthier shows that, to solve the problem of the conflict of
private reasoning, Hobbes advocates a social contract in which we autho-
rize the sovereign to reason for us; his reasoning, as expressed in law, is
the voice of public reason. And for Hobbes, rationality tells us to abandon
our private reasoning and accept the sovereign’s public reason as right
reason. Gauthier seems attracted to a similar view. It is, he suggests, irra-
tional to rely on one’s private reasoning when this frustrates one’s aims;
reason is interpersonal, and it is irrational to insist that your own private
reason is the same thing as right reason. Thus Gauthier appears to advo-
cate a limited Hobbesian contract according to which, over a range of
issues, we treat public authority’s reason as if it were right reason.

We examined several criticisms of this view, including those of Michael
Ridge. Two worries about it should be emphasized. First, authorizing the
sovereign to reason for us seems unnecessary to solve the Hobbesian
problem of conflict. If we accept Hobbes’s depiction of the problem, we
need to do as the sovereign says; it seems dubious indeed that the only way
to do this is to believe that what he instructs us to do is right. Second, it seems
impossible to consciously believe that the sovereign is right because it is
useful to believe it. We believe things because we believe them to be true
or well justified — belief is truth-centered. If so, we cannot accept the
sovereign’s reason as right reason just because it would serve our inter-
ests to do so, unless we somehow deceived ourselves — tricked ourselves
into thinking that we followed his reason because it was right, when in
fact we do so only because it is useful.

Notes

1 See Loren Lomasky, ‘Liberal Obituary?’, in Tibor Machan and Douglas
B. Rasmussen, eds, Liberty for the Twenty-First Century (Lanham, MD: Rowman
and Littlefield, 1995), pp. 243-258.

John Gray, Two Faces of Liberalism (Cambridge: Polity Press, 2000), p. 2.

3 John Rawls, Political Liberalism, paperback edn (New York: Columbia
University Press, 1996), pp. xl, 36.

Gray, Two Faces of Liberalism, p. 6.

5 Ibid., p. 25.

N

e~



O 00 N O

10

11

12

13
14
15
16

17
18
19
20
21
22

23
24
25

26
27
28
29
30
31
32
33

34
35
36
37
38
39
40
41
42

HOBBESIAN-INSPIRED LIBERALISM 81

Ibid.

Ibid.

I am drawing here on Rawls, Political Liberalism, p. 147.

See Steven D. Smith, ‘The Restoration of Tolerance’, California Law Review,
vol. 78 (1990): 304-355, p. 335. See Rawls, Political Liberalism, p. 148.

See Frank I. Michelman “Book Review Panel: Odus Vivendi Postmodernus? On
Just Interpretations and the Thinning of Justice’, Cardozo Law Review, vol. 21
(May 2000): 1945-1970, p. 1970.

George Klosko, ‘Rawls’s Argument From Political Stability’, Columbia Law
Review, vol. 94 (October 1994): 1882-1987, p. 1883. Cf. Rawls, Political Liberalism,
p. 147.

Thomas Hobbes, Leviathan, Michael Oakeshott, ed. (Oxford: Basil Blackwell,
1948), p. 80 (Ch. 13).

Ibid., p. 81 (Ch. 13).

Ibid., p. 82 (Ch. 13).

Ibid.

See James Buchanan, The Limits of Liberty (Chicago: University of Chicago
Press, 1975).

Gray, Two Faces of Liberalism, p. 25.

Ibid.

John Gray, Enlightenment’s Wake (London: Routledge, 1995), p. 156.

Ibid., p. 180.

Ibid.

Isaiah Berlin, The Roots of Romanticism (Princeton: Princeton University Press,
1999), p. 56.

Hobbes, Leviathan, p. 83 (Ch. 13). Emphasis added.

Ibid., p. 82 (Ch. 13).

Karl von Clausewitz, On War, O.]. Matthijs Jolles, trans. (New York: Modern
Library, 1943), p. 16 (Book I, Ch. 1).

Gray, Two Faces of Liberalism, p. 21.

Hobbes, Leviathan, p. 84 (Ch. 13).

Ibid., p. 102 (Ch. 15).

Ibid., p. 180 (Ch. 26).

Ibid., p. 176 (Ch. 26).

Ibid., p. 102 (Ch. 15).

Gray, Two Faces of Liberalism, p. 25.

R.E. Ewin, Virtues and Rights: The Moral Philosophy of Thomas Hobbes (Boulder,
CO: Westview Press, 1991), p. 27. Citations omitted.

Hobbes, Leviathan, p. 116 (Ch. 18).

Gray, Two Faces of Liberalism, p. 21.

Ibid., p. 107. Emphasis added.

Ibid.

Ibid., p. 111.

Ibid., p. 21.

See, e.g., ibid., p. 66.

See John Gray, Isaiah Berlin (Princeton: Princeton University Press, 1996), Ch. 5.
David Gauthier, ‘Public Reason’, Social Philosophy and Policy, vol. 12 (Winter
1995): 1942, pp. 19-20. Reprinted in Fred D’Agostino and Gerald F. Gaus,
eds, Public Reason (Aldershot, UK: Ashgate, 1998), pp. 43-66.



82

43
44
45
46

47
48
49
50
51

52
53

54

55

56
57

58
59
60
61
62
63
64
65

66
67
68
69
70
71
72

73
74
75

76

CONTEMPORARY THEORIES OF LIBERALISM

Hobbes, Leviathan, p. 26 (Ch. 5).

Ibid.

Gauthier, ‘Public Reasor’, p. 27.

Ibid., p. 27. This same point was made earlier, and in more detail, by Ewin in
Virtues and Rights, Ch. 2.

Hobbes, Leviathan, p. 26 (Ch. 5).

Gauthier, ‘Public Reason’, p. 31. Emphasis in original.

Hobbes, Leviathan, p. 173 (Ch. 26). Emphasis in original.

Ibid., p. 130 (Ch. 20).

See here Jean Hampton, Hobbes and the Social Contract Tradition (Cambridge:
Cambridge University Press, 1986), Ch. 4.

Hobbes, Leviathan, p. 122 (Ch. 19).

Thomas Hobbes, De Cive in Bernard Gert, ed., Man and Citizen (New York:
Anchor Books, 1972), p. 185 (section VI.16). See Ewin, Virtues and Rights,
pp- 149-150.

Gauthier, ‘Public Reason’, p. 35. Cf. Michael Ridge, ‘Hobbesian Public
Reasor’, Ethics, vol. 108 (April 1998): 538-568, p. 548.

Hobbes, Leviathan, p. 131 (Ch. 15). Emphasis added. See Gauthier, ‘Public
Reason’, p. 35.

Hobbes, Leviathan, p. 211 (Ch. 29).

See Hampton, Political Philosophy (Boulder, CO: Westview Press, 1997),
pp. 51-52; Hampton, Hobbes and the Social Contract Tradition, pp. 197ff.
Gauthier, ‘Public Reason’, p. 37.

Ibid. Emphasis in original.

Ibid.

Ibid.

Ridge, ‘Hobbesian Public Reason’, p. 540.

Gauthier, ‘Public Reason’, p. 38.

Ridge, “‘Hobbesian Public Reason’, p. 560.

See Gauthier, ‘Public Reason’, pp, 33ff; Ridge, ‘Hobbesian Public Reason’,
pp. 546ff; Ewin, Virtues and Rights, Ch. 7, Hampton, Political Philosophy,
pp. 49ft.

Ridge, ‘Hobbesian Public Reason’, p. 558.

Ibid., p. 561n.

Ibid., p- 564.

Hobbes, Leviathan, p. 180 (Ch. 26).

Ridge, “‘Hobbesian Public Reason’, p. 557.

Ibid.

As Randy Barnett stresses, lawyers are critical in helping to communicate
public views about justice. The Structure of Liberty: Justice and the Rule of Law
(Oxford: Clarendon Press, 1998).

Ewin, Virtue and Rights, p. 31.

Gauthier, "Public Reason’, p. 37. Emphasis added.

Ewin criticizes Gauthier for interpreting Hobbes as holding that truth is a
matter of agreement. Virtue and Rights, p. 31.

Bernard Williams, ‘Deciding to Believe’ in his Problems of the Self (Cambridge:
Cambridge University Press, 1973), p. 150. I have considered this problem
more fully in “The Rational, The Reasonable and Justification’, Journal of
Political Philosophy, vol. 3 (1995): 234-258, reprinted in D’Agostino and Gaus,
Public Reason, Ch. 8.



4

Collective Reason: Deepening the Social
Roots of Public Reason

CONTENTS

4.1 Freeing public reason from private reason 83
4.2 Public reason as cooperative reasoning 84
4.3 The social roots of reason: Baier’s modified Hobbesian 99
4.4 Wittgensteinian-inspired socialized reasoning:
is all reason public reason? 104
4.5 Conclusion 113

4.1 Freeing public reason from private reason

Let us pause to take stock of our inquiry thus far. Chapter 1 argued that,
in the face of anthropological discoveries, developments in the philosophy
of science, and pluralist accounts of values, the Enlightenment View — that
the free use of human reason, which is a natural capacity of humans, leads
to ever-increasing convergence on what is rational, true and morally right —
struck many as dubious. This book is thus concerned with the search for
a shared, public reason, on which to found public principles of political
justice in a diverse society. Chapter 2 considered the possibility that, far
from posing a challenge to public liberal principles, pluralism and the
incommensurability of values is the foundation of the liberal view of poli-
tics: pluralism thus is not a problem for liberalism, but its main justifica-
tory resource. However, our examination of the popular doctrine of
liberal pluralism indicated that there is no clear path from pluralism to the
justification of liberty or liberalism — or indeed any political principles.
Although political theorists such as Isaiah Berlin adopt both pluralism
and liberalism, the liberal part of the theory starts where the pluralist part
ends: at the common human horizon.
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Chapter 3 turned to John Gray’s pluralism, according to which the
ultimate plurality of values shows the wisdom of a Hobbesian modus vivendi.
We saw that such a working compromise appears unable to provide a
stable order based on respect for a core set of rights — a shifting balance of
power is not apt to be either stable or especially peaceful. More generally,
the concern in Chapter 3 was the Hobbesian proposal that we might
circumvent the problems of relying on private reasons by identifying a
public reason that is the reason of the sovereign, which becomes the
reason of everyone. Hobbesians, we saw, endeavor to derive public
reason from our natural, private, reason. But the problem is that, so long
as public reason is limited, our natural reason decides the limits, and so
ends up ruling our public reason; and there is no plausible way to derive
an unlimited public reason from private reason.

The Hobbesian’s problem is that, in the end, because public reason
derives from natural or private reason, it is hard to see how public reason
can ever be a restraint on private reason. Public reason is created by
private reasoners as a means to achieve their private goals. If so, why would
private reasoners conform to it when it impedes their private goals? As
John Stuart Mill said, only a ‘pedant’ or a ‘slave of his formulas” employs
a means when he knows it does not produce the desired end." What seems
required is a conception of public reason that is freed from private reason —
one that provides public reason with the independence to, at least some-
times, restrain private reason. This chapter considers several ways of
doing this, ranging from more modest to more radical approaches. The
modest approaches begin with the Hobbesian idea that, since strict
reliance on private reasoning leads people into conflict, successful cooper-
ation requires some public way of reasoning. Like the Hobbesian theories,
the very idea of reason is split into private, individual, reasoning — which
tells an individual how best to achieve her goals — and a distinct, social,
reasoning — which tells us how we best achieve our goals. Public reason is
then a sort of collective reasoning. The more radical approach does away
with the very idea of private reasoning and sees all reasoning as social,
collective, reasoning.

4.2 Public reason as cooperative reasoning
The prisoner’s dilemma and private reasoning

As Hobbes showed, rational, self-interested people find themselves in
intractable conflict; each relying on her private reason leads each to search
for advantages over the rest. As contemporary Hobbesians have pointed
out, individuals relying on their own private reason, seeking their own
individual aims, find themselves in a ‘prisoner’s dilemma’, in which the
attempt by each to advance her own goals leads to a situation in which no
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Betty
Don’t attack Attack
Don’t | Peace Betty conquers Alf,
attack takes his property,

kills or enslaves him

Alf

Attack| Alf conquers War
Betty, takes her
property, kills or
enslaves her

FIGURE 4.1  The prisoner’s dilemma

one achieves their favored outcomes. Figure 4.1 depicts this well-known
problem.

Alf reasons: ‘If Betty attacks, and I do not, I'll end up conquered and
enslaved; if, however, Betty attacks and I also attack — I defend myself — I
stand a chance of survival and winning. So I know one thing: if Betty
attacks, I'd better attack too.” What if Betty does not attack? Alf reasons: ‘If
Betty does not attack and I do not attack either, we achieve peace; but if
Betty does not attack and I do attack, I win and get all the fruits of victory!
So if Betty does not attack, I do best by attacking anyway.” But now Alf has
shown that attacking is a dominant strategy: no matter what Betty does, he
does best if he attacks. And Betty will reason in a parallel way; she will
conclude that no matter what Alf does, she does best by attacking. So they
will both attack, and bring about a state of war. Yet each would prefer
peace to war. The problem with the Hobbesian state of nature, as we have
seen (section 3.1), is that each is driven to prepare for war, a condition that
everyone thinks is worse than peace. These rational agents use their own
private reason to best promote their own goals: the result is that every-
one’s goals are set back. And no agreement to end the war will be stable,
for each will constantly employ her private reason to reevaluate the agree-
ment, and determine whether it is in her interests to break the agreement.

The Hobbesian account of public reason sought to overcome this
problem by supplanting the private reasoning of individuals with public
reason — the reasoning of a political office holder, procedure or perhaps
even substantive principles. Subjects allow their own private reason to be
supplanted with the reasoning of a political office holder whom they have
authorized, and who commands that they cooperate (‘Don’t attack’). The
problem, we saw, is that if the individuals are constantly consulting their
private reason to see if they should follow public reason, they will not be
able to overcome their problem. Indeed, they land in another prisoner’s
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FIGURE 4.2 A prisoner’s dilemma: to follow individual or public reason@

dilemma as in Figure 4.2. Private reason instructs each party to rely on
private reason no matter what the other does, just as it instructed each
party to confess no matter what the other does. It looks as if, so long as
private reason is in control, individuals are unable to cooperate in such
situations.

If, however, our reason was more social and less individualistic — if it
told us not to attack regardless of the private benefits of doing so — then
this cause of war would be done away with. We would all do better if, in
addition to our individual maximizing rationality, we also were moved
by collective rationality — what maximizes my goals given other people’s
actions. ‘Collective rationality goes beyond an appeal to self-interest by
being impartial. It is about serving the common good rather than serving
the interests of the individual agent’.* Rather than focusing only on what
you alone can do to pursue your goals (your payoffs), Christopher
McMahon, an advocate of a dualist conception of rationality, argues that
in a prisoner’s dilemma situation, collective rationality instructs each
player “to compare the value of the outcomes produced by two different
combinations of actions’ — that is, the combinations in which we both
defect and both cooperate.® The combination in which we both defect is
correlated with less value to me than the combination where we both
cooperate, so collective rationality directs me to cooperate. More precisely,
according to McMahon, those following collective rationality in a
prisoner’s dilemma would ‘assign the same payoff to defection [you
attack while the other cooperates] that one assigns to the non-cooperative
outcome [mutual non-cooperation]’.* Notice that McMahon'’s version of
collective rationality does not simply direct that one should do what is
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FIGURE 4.3  Prisoner’s dilemma orderings
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FIGURE 4.4 An assurance game ordering

best for the group regardless of your interests. That indeed would be a
strong conception of collective rationality. As McMahon understands it,
an agent following collective rationality discounts the possibility of a
payoff through defection, treating that payoff as equivalent to a case of
mutual defection. Agents following collective rationality will be able to
cooperate in competitive games such as the prisoner’s dilemma because,
in essence, they convert them into cooperative, assurance, games: if Alf
(Betty) can be assured that Betty (Alf) will cooperate, then Alf (Betty) does
best by cooperating too. That is, an agent following individual maximizing
rationality will see the game in terms of Figure 4.3 while an agent follow-
ing collective rationality will see the ‘same game” in terms of Figure 4.4.
The numbers represent Alf’s (left bottom of each cell) and Betty’s (top
right) preference orderings for outcomes composed of combinations of
cooperate (C) and defect (D).

The question, though, is in what sense these are the same game. If the
payoffs really are those in Figure 4.4, then rather than having an alterna-
tive conception of rationality, we simply seem to have people who are still
individual maximizers, but order the options differently.” McMahon and
other advocates of collective rationality maintain that cooperatively-
disposed individuals follow a different conception of rationality: they
seek to maximize over something rather than their own choices. But if, as
we see here, we can depict this as altering their preference ordering so
that one sort of game is transformed into another (or they ‘see’ 4.3 ‘as if” it
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were 4.4), it appears that a cooperatively disposed person simply is one
that has a more cooperative preference ordering, but still employs private
reasoning — individual goal maximization — as her criterion of rational
action. This is an important point. Social philosophers seeking to explain
the rise of cooperation are apt to take one of two routes. McMahon and
other advocates of collective rationality see cooperatively disposed
people as abjuring individual maximization for a different sort of ratio-
nality — a more social, public or collective conception of what is ‘best’ to
do. In contrast, a different tradition — one that can be traced back to the
eighteenth-century philosopher, David Hume — understands a coopera-
tive person in terms of his sentiments or cooperative dispositions. He
does not reason differently from the selfish person; he reasons the same
but wants different things.

At least in the present context, the latter approach seems more persua-
sive. Rather than supposing that cooperative people are rational in the
sense of being ‘we-maximizers’ whereas selfish people are rational in a
different sense of being ‘me-maximizers’, it seems both more elegant and
plausible (see section 1.2) to say that every rational person seeks to maxi-
mize what she sees as the desirable outcome, but a cooperative person has
a different notion of a desirable outcome than does a selfish one.
Cooperative people manage to be cooperative because they often order
the outcomes as they appear in Figure 4.4, whereas others get into conflict
because they order outcomes as in Figure 4.3 — they find themselves in lots
of prisoner’s dilemmas.®

Once again the problem seems to be that private reasoning — under-
stood in terms of a person’s attempt to maximize what he sees as desir-
able outcomes — remains firmly in control of our conception of rational
action. As Robert Nozick has remarked about individual maximizing
reasoning, ‘it is the default theory, the theory that all can take for granted,
whatever else they think’.” The proponents of collective rationality would
have us believe that cooperative people reason differently; but if coopera-
tion can be explained in terms of the familiar, basic idea, of individual
maximizing reasoning along with the supposition of cooperative goals,
we need not have recourse to the idea that sometimes we reason one way,
and sometimes we reason in another way. If collective rationality is to be
plausible, I think, we must call into question the very idea of individual
maximization as the obvious and uncontroversial notion of rationality. So
long as we see individual maximization as the basic case, there is a good
case for assuming under it so-called collective reasoning.

Cooperation games and political life

Suppose, though, we can identify collective reason with cooperative
reasoning along the lines suggested by McMahon. Given this, McMahon
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advocates a view ‘associated with the contractarian tradition in political
thought’ of the state as “a form of mutually beneficial cooperation’.® Political
authority, aided by collective rationality allows us to achieve mutually
beneficial outcomes in situations in which we are tempted to compete, but
some cooperative strategy advances the interests of everyone. An impor-
tant motivation behind collective theories of public reasoning such as
McMahon'’s and David Schmidtz’s is that they allow us to understand why
it is rational to cooperate with others, and the importance of this, in turn, is
that it helps to explain government and politics because government and
politics can be explained as a sort of cooperation game. To put it bluntly, col-
lective rationality explains cooperation, and cooperation explains politics.
Thus far we have examined the tie between collective rationality and coop-
eration; let us now turn to the tie between politics and cooperation.

A person following collective rationality will be able to achieve coopera-
tion in these contexts because one will have reason to contribute ‘to a
cooperative venture that produces something that one regards as good if
its total value to one when one’s contribution is added to those of the
others who have contributed or will contribute exceeds the cost to one of
contributing’.” But why is government necessary to help us secure coop-
eration? One important reason is that there are often a number of possible
ways to coordinate our actions that make everyone better off than non-
cooperation, but we disagree on what is the best way to coordinate." For
Jeremy Waldron," a leading contemporary liberal, ‘the felt need among
members of a certain group for a common framework or decision or
course of action on some matter, even in the face of disagreement about
what the framework, decision or action should be, are the circumstances of
politics’.'> Political authority and the law, Waldron insists, presuppose the
circumstances of politics. We reasonably disagree not only about concep-
tions of the good life and value, but about justice and the common good.
But because we need to act together, we cannot rest content with each
going her own way. We thus have to deal with the fact that we reasonably
disagree while achieving some sort of unity of action. Thus our need for
political authority and the rule of law. According to Waldron’s view of the
circumstances of politics, then, we (1) feel a need for a common frame-
work or action yet (2) have intractable, but reasonable, differences as to
what that should be. Waldron understands the problem in terms of an
impure coordination game as in Figure 4.5. This is Luce and Raiffa’s
‘Battle of the Sexes’ problem." Alf and Betty wish to go out together: Alf
wants to go to the fights with her (X, X); she wants to go the ballet with
him (Y, Y). Either coordination point (X, X or Y, Y) is preferred by both of
them to options in which they fail to coordinate. Thus (X, X) and (Y, Y) are
coordinative equilibria.

Waldron clearly thinks all this is important for an analysis of govern-
ment and the rule of law. He tells us that whether such a coordination
game will be solved:
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FIGURE 4.5 An impure coordination problem

depends on the circumstances of each case, including how much more each
prefers his or her own favorite outcome to the less favored [equilibrium
point], how likely each thinks it is that they will get their favorite outcome by
holding out, etc. ...I do not want to claim that law solves PC [coordination
games] and that is why we should respect it."

The law, Waldron argues, can make one coordination point more salient
by attaching sanctions, and so make it less likely that people will hold out
for their favorite outcome.

But before it can do that, the society must have decided which of the coordi-
native strategies to select as the one to be bolstered in this way. That itself is
no mean achievement — and I want to say that it is by embodying that achieve-
ment that law commands our respect.”

The idea seems to be that although a specific law contributes to coordina-
tion by ’selecting” a specific coordination point, it does not necessarily
‘solve” a coordination problem: the ‘achievement’ of the law is to select
which coordination point should be sought. In any event, it is clear that
Waldron believes that law and legal authority can be modeled on an
impure coordination game:

We want to act together in regard to some matter M, but one of us thinks it is
important to follow policy X while others think it is important to follow
policy Y, and none of us has reason to think any of the others a better judge
of the merits of M than himself....

In these circumstances, the following will not be a way of settling on a
common policy: each does whatever he thinks is important to do about M. We
must find a way of choosing a single policy in which [we] ... can participate
despite our disagreements on the merits.'

As Waldron understands politics, we will debate and discuss the

merits and demerits of each of the possible coordination points (policies);
since it is an impure coordination game, I prefer a different coordination
point (X, X) than do you (Y, Y), we have something to argue about.
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FIGURE 4.6 A coordination game with a non-coordination point
Pareto-superior to a coordination equilibrium

However, we each prefer any coordination point to lack of coordination.
In essence, then, Waldron argues that we need to coordinate on some
single reasonable policy, even if it is not the one that each of us sees as
most reasonable.

Is coordination always better than going it alone?

It is tempting to suppose that the idea of an impure coordination game
necessarily implies that, while we have disputes about the preferred coordi-
nation point, we must find a way of acting together, since any way of
coordinating is better than any uncoordinated outcome. But things are
more complicated than this. Following David Lewis, let us define a
coordination equilibrium as ‘a combination in which no one would have
been better off had any one agent alone acted otherwise, either himself or
someone else’."” Given this, it is possible to have a coordination game in
which some uncoordinated points (which are not in equilibrium) are
better for everyone than some coordinated points. Consider for example
Figure 4.6. (Z, Z) satisfies Lewis’s definition of coordination equilibrium;
no one can be made better off by a move by either. Given Alf’s play of Z
there is no move that Betty can make that is better for anyone; given
Betty’s play of Z, there is no way Alf can move that makes things better
off for either. Consider, though what happens when Alf selects Y and
Betty plays X, which is not a coordination equilibrium; either player
can make a unilateral move that makes both better off. Yet Alf Y, Betty
X (Y, X)"® is Pareto-superior to (Z, Z)."” Both players are better off in an
uncoordinated non-equilibrium than in the coordinated equilibrium of
(Z, Z). So it does not follow that in every coordination game ‘going it
alone’ is always worse than every way of coordinating.

To be sure, in Figure 4.6 it is rational to coordinate given the play of the
other player. (Y, X) is not a stable option; unilateral defection by either
player would move them both to an equilibrium that Pareto-dominates it.
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Nevertheless, we see in Figure 4.6 that it is not the case that in every
impure coordination game it is always better for everyone to coordinate
than if they were somehow stuck in an uncoordinated outcome. Suppose
we found ourselves in (Z, Z); this could not be justified on the grounds
that, while some coordination points are better, it is at least better for
everyone than if somehow there was no law that produced coordination.
Figure 4.6 does not support the view that legal authority and the law are
worthy of respect just because they help select ways of coordinating, for
some ways of coordinating are worse for everyone than some ways of failing to
coordinate. If we are going to make the coordination analysis of govern-
ment and the law attractive we must add, at the very minimum, the
further requirement that to qualify as a political coordination game no coordi-
nation equilibrium is Pareto-dominated by any non-coordination point.*
That is, it seems that if political authority is to be justified in terms of a
coordination game, we need to specify an additional requirement of the
game: it must never be the case that rational agents would unanimously
agree to move from a coordinated political outcome to an uncoordinated
point. (As they would in Figure 4.6, where a move from (Z, Z) to (X, Y)
would be endorsed by both Alf and Betty.) To say that politics allows
us to coordinate but that we would unanimously agree to return to an
uncoordinated situation hardly seems a compelling case for the political
order. More strongly, but still very plausibly, we should add that in our
legal coordination game every coordination point actually Pareto-dominates
every non-coordination point. It must always be the case that it is better
for everyone (or, at least, not worse for anyone) to act together than to go
it alone in any way. Each person does at least as well in every coordina-
tion equilibrium as he would in any way of going it alone. Let us call this
the Pareto-dominance of coordination. Unless this holds, we need to compare
different ways of going it alone to different coordination points; some
people will rationally prefer some cases of an absence of a political system
to some political systems. For them, it would not be true that each doing
‘whatever he thinks is important to do about M’ is suboptimal vis-4-vis
every way of coordinating. At least from the perspective of some, coordi-
nation would look like a fetish for acting together, which makes them
worse off than they might have been.

Coordination on civil society

The most plausible version of a coordinative analysis of politics is to see a
specific political order as a coordination point, and so the absence of
coordination a state of nature without law or political society.» Hobbes's
theory is sometimes interpreted in this way. We can depict Hobbes's state
of nature as a no-agreement point, and all civil societies as equilibrium
points. The power of Hobbes’s characterization of the state of nature is
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that it is so horrible that every conceivable political society is a coordination
equilibrium that Pareto-dominates every non-coordinated point. So, by
depicting a horrible no-agreement point, Hobbes can show that everyone
benefits by any coordinated outcome (type of government). Given that all
civil societies are coordination equilibria, no one has any incentive to
defect, understood as leaving a coordinated outcome (a civil society) to
return to the state of nature.

It is often underestimated just how much an effective coordination
account of civil society depends on a Hobbesian-like state of nature story. As
soon as we make the state of nature a kinder and gentler place, with perhaps
Lockean ‘inconveniences” but not constant war, we immediately undermine
the claim that all no-agreement points are Pareto-dominated by every social
contract. John Locke was no game theorist, but he clearly recognized this.
The Hobbesian can only get her result if any agreement is better than no
agreement; but if no agreement is inconvenient but not a living hell, then we
will be more selective about possible agreements. Some ways of acting
together, or some common frameworks, will be seen as worse than no agree-
ment. Thus they are not, in principle, possible solutions to the political
coordination game. People are apt to start insisting on clauses to the social
contract, excluding ‘ways of acting together” (types of civil societies) that
they rank as worse than the state of nature. Some may rank regimes without
a bill of rights as worse than the state of nature. And the less harsh we make
the state of nature, the more civil societies will be rejected by some people
because they fail to improve on the state of nature, and so they are disquali-
fied as possible solutions to the legal coordination game.

In Figure 4.7, Option X might be the US Constitution with a Bill of
Rights (most preferred by Alf); Option Y, a Parliamentary sovereignty
system with an independent judiciary (most preferred by Betty), and
Option Z a Hobbesian sovereign. Again, we see accepting a Hobbesian
sovereign (Z, Z) is worse than living in a state of nature. The problem here
is that (Z, Z) is not a coordination point at all. It is not a coordination
equilibrium —indeed it is not an equilibrium solution at all. The intuitive
idea of coordination as ‘doing the same thing’ departs from the formal
idea of a coordination equilibrium.”? In the ordinary language sense it
looks as if we coordinate, but (Z, Z) clearly is not in equilibrium, so in the
formal sense it is not a coordination equilibrium. Thus the analysis of
coordination games does not justify the conclusion that all ways of ‘doing
the same thing” are better than no coordination because, formally, some
types of ‘action-in-concert” are instances of non-coordination. Thus, just
because we have a common policy Z on some matter, it does not follow
that Z is a coordination equilibrium. The less harshly we describe the
‘state of nature’, the more common policies actually fail to be coordination
equilibria. And even if some ways of doing the same thing are genuine
coordination equilibria, that is not enough: only Pareto-dominant coordi-
nation equilibria provide a plausible case for the authority of law.
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FIGURE 4.7 Three social contracts

The upshot of all this is that other things equal, the more attractive the
no-agreement point, the more possible common policies — political
systems — will fail to Pareto-dominate the no-agreement points. Assume
that we do not embrace a Hobbesian state of nature, but we make the
no-agreement points (regarding civil society) less harsh, say people order
the outcomes in a way closer to a Lockean story. Given this Lockean sort
of ordering, political systems that are understood by some as making
them worse off than they are in the state of nature — say because people
believe such systems violate fundamental rights to life, liberty and prop-
erty” — will not be genuine coordination equilibria at all. Moreover, even
if some arise as coordination equilibria because of the choices of others
(e.g., (Z, Z) in Figure 4.6), they may not Pareto-dominate all versions of
the state of nature. It follows, then, that insofar as the authority of politics
and law derives from its role in improving everyone’s lot by helping to
achieve coordination in the face of disagreement, it has no authority if it
selects a way of acting together Z that is not Pareto-superior to some state
of nature. Z would not be a solution to the political coordination game. Its
way of acting together does not improve the lot of some: we cannot expect
rational agents to grant authority to a state that fails to improve on a state
of nature. Thus, the coordination analysis itself points to a limitation on
the justification of legislative authority to violate these rights — excluded
ways of ‘acting together’.

Legislation as coordination

Waldron’s main concern, however, is not a coordination analysis of politi-
cal life in general, but of politics, and especially of legislation. Waldron is,
of course, right that there are some things on which we need to coordi-
nate, and for some matters the coordination account is insightful. We all
(or, very nearly all) agree that we need some laws of property, and just
about any regime of property rights is better than a free-for-all (though
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not every possible system is better than anarchy; those that allow
property rights in other humans will be rejected by some). Waldron,
though, isn’t just out to show that some of our current laws are coordina-
tion points (again, vis-a-vis, say the state of nature), but that we can under-
stand debates about new laws, and then our acceptance of their authority,
as impure coordination games. ‘A piece of legislation deserves respect
because of the achievement it represents in the circumstances of politics:
action-in-concert in the face of disagreement’.*

The story, to recap, is this. We are considering a range of possible laws
(X, Y, Z) with regard to some matter, M. We rank the alternatives differ-
ently (hence our disagreement). If the law enacted, Y, is the solution to a
legal coordination game it must be the case that Y Pareto-dominates every
no-agreement point. Now it would certainly seem that the obvious way to
characterize the no-agreement points is that they all constitute no legisla-
tion at all on M. So each acts in her preferred way. Thus, for Waldron to
show that new legislation solves the legal coordination problem, it must
be the case that ‘no law at all on M’ ranks below every proposed (possi-
ble?) law in everyone’s preference ordering. And that appears to be what
Waldron does suppose: ‘Suppose too’, he adds, ‘that we all know that M
requires a common policy’.”

This supposition, though, is manifestly contrary to fact. Over-
whelmingly, in debates about new legislation, a significant number of
people believe that no common policy on M is required, or at least that no
common policy is certainly better than many ways of acting together. On
almost any issue there are reasonable citizens who believe that no
common policy should be pursued. Debates about abortion, drug laws,
environmental policy, trade policy, pornography, affirmative action and
stem cell research are all examples: many would insist that some of the
proposals offered by their fellow citizens are distinctly worse than no
legislation at all. With pornography, for instance, classical liberals would
insist that no common policy at all is the preferred option: people can read
it, buy it, leer at it or whatever, if doing so is consistent with their other
rights (such a property rights). Some people will prohibit it in their build-
ings, others won't: each going her way is the preferred option.

Over a very wide range of political issues, then, it would seem that for
each and every proposal P in the set of options, a number of citizens will
rank it as inferior to some no-agreement points: (1) those who prefer all
no-agreement points to all agreement points, and so rank P and all other
laws behind every way of going it alone, such as classical liberals in our
pornography case; (2) those who prefer some, but not all, ways of going it
alone to all ways of acting together and (3) those who prefer some non-P
option to some no-agreements, but prefer some no-agreements to P. It
thus seems almost impossible for any new law to be a solution to the legal
coordination game.

Ah, one might say, but then no new law — liberty — is the common policy.
Allowing porn (or abortion, or not regulating pollution or stem cell
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research) is itself a policy, so there is no getting away from a common
policy. This prima facie tempting reply trivializes the idea of a coordina-
tion game and the use of game theory. If we adopt this interpretation,
every cell in Figure 4.5 is a coordinated outcome; it is just that sometimes
we coordinate by doing things differently. There no longer is a no-agreement
point, for every cell constitutes a ‘coordinated’ outcome. That clearly
won’t do, for not every cell satisfies the requirements of being a coordi-
nation equilibrium.

Let us consider the problem more carefully. Suppose we are now play-
ing a coordination game, and have arrived at an equilibrium, say, a
certain set of laws regarding property rights and personal rights. Now
assume that a proposal is made to add to the set of laws a statute against
selling pornography. Even if the new proposal is Pareto-dominant vis-a-vis
all uncoordinated outcomes, it does not Pareto-dominate the current
coordination equilibrium, since some of the voters will prefer the existing
set of laws. It does not solve any sort of coordination problem, because
there already is a coordination equilibrium. Voters who prefer the status quo
have no reason to move to the new proposed coordination point; and
since they will not defect to it, even voters who prefer the new laws will
not unilaterally desert the status quo in favor of them, because that would
produce an uncoordinated outcome.

A factor upsetting the current equilibrium would do the trick.” If we
are no longer at an equilibrium point, then we do not have to be moved
away from one. Thus it has been suggested to me that we might imagine
that the current laws regarding property rights are no longer in equili-
brium because, say, environmentalists refuse to obey them any longer,
believing that they support environmental policies that environmentalists
view as wrong. Hence the environmentalists might violate the property
rights of logging firms or petroleum companies. Thus we require a new
law to regain coordination. Such a situation is depicted in Figure 4.8 (the
original game, at time ¢, is the shaded cells, the game at ¢ + 1 includes all
the cells). Now given Alf’s new preferences, the law (X, X), which what
was an equilibrium at t no longer is at t + 1, and the new law (Z, Z) is
indeed in equilibrium. But this account takes as its starting point that Alf
the environmentalist, undergoes a preference change such that he prefers
each going their own way, i.e., (Z, X) to acting together, (X, X). Notice,
though, that this provides a coordination account of new laws only by under-
mining Waldron’s main claim: that though we all have different preferred
common policies, we all agree that a common policy is better than each
going it alone. Alf does not think this in Figure 4.8 at t + 1: he now would
prefer going it alone unless he gets his preferred outcome — and that is
why he violates the property rights of owners under the current regime.

This account of new laws is thus paradoxical. If there is no preference
change, the current laws are in equilibrium, and there will be no move-
ment to a new law. On the other hand, there can be movement to new
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FIGURE 4.8 Destabilizing preference change

laws if some change their preferences and begin to disobey the current
laws such that we no longer have coordination. But this requires that
some prefer going it alone to having common policies, and that is precisely
counter to the ‘circumstances of politics’.

Of course exogenous factors may be such that new problems arise.
More sophisticated evolutionary models can explain why small changes
in circumstances and behavior can lead to new equilibria. I do not wish to
insist on a static model. Even in the type of simple games we are consi-
dering, we can build in a rationale for changes of equilibria, e.g., when a
new law would Pareto-dominate the current law, everyone agrees that the
addition of the new law is better, as in Figure 4.9. Again, the current game
is in the shaded area, but because of exogenous factors the third row/
column become available. Although (X, X) is still in equilibrium, it is not
in strong equilibrium® as (Z, Z) Pareto-dominates it. We can easily imagine,
then, that a political authority might move us from the former to the
latter. This suggests a different model of new legislation: rather than seeing it as
selecting coordination points and so solving coordination games, we might see
politics and legislation as moving us around the matrix, from one coordination
equilibrium to another. At one point we have (X, X); then we take a vote and
move to (Y, Y), which is not Pareto-superior, but simply preferred by a
majority. New laws, then, do not solve coordination problems, they move
us from one coordination equilibrium to another.

This, I think, is the most attractive interpretation of Waldron’s account.
But its plausibility depends on the equivocation between ‘ways of doing
the same thing’ and ‘coordination equilibria’ that I pointed out above.
Consider Figure 4.10. Suppose we start at (X, X); as in the previous figure,
legislation can move us to a new coordination point, (Y, Y) that Pareto-
dominates it. But legislation is majoritarian, so it can also move us to a
coordination point in which the majority (Alf’s party) endorses egalitar-
ian measures, taking some gains away from Betty’s party, hence it can
move us to (Z, Z). But for the same reasons it can move us to (W, W),
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FIGURE 4.10 Legislation versus coordination?

which is not a coordination equilibrium at all. Once we allow that legislation
can move us around the matrix, including from to a point that is Pareto-
inferior to the status quo, there is no reason to suppose that the legislation
will really identify coordination equilibria. Only by erroneously suppos-
ing that, by necessity, every way of doing the same thing is a coordination
equilibrium could that seem plausible.

Without doubt one of the functions of politics is to help secure our
coordination. But it does not follow that the essence of law and politics is
coordination. My point here is not the banal one that any model of legal
authority is apt to leave something out: as Waldron reminds us, models of
authority have to be purchased ‘wholesale, not retail’.”® Rather, I have
argued that there are strong reasons to conclude that legal and political
issues are not best conceived as coordination games. To be sure, an important
part of politics is achieving some sort of unity in action, and the coordination
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analysis captures that. But on most political issues some citizens would
prefer no action to many possible actions; when this occurs politics is not
an impure coordination game. Modeling the political as a sort of coordi-
nation game fails to appreciate the requirements for a solution to such
games — what would have to be true for law to actually be an equilibrium
solution — and how our current understanding of the law would actually be
undermined by depicting it as an equilibrium solution. But if the crux of law
and politics is not to solve coordination problems, then we have reason to
question whether public reason is essentially cooperative reasoning that
allows us to solve such games. If public reason is social, collective reason,
we may need a deeper account of its social roots than the coordination
game account suggests.

4.3 The social roots of reason: Baier’s modified Hobbesian

Kurt Baier, whose work is also deeply influenced by Hobbes, recently
has advanced an account according to which reason is a deeply social
phenomenon. In his important book, The Rational and the Moral Order —
subtitled The Social Roots of Reason and Morality — Baier rejects the ‘domi-
nant conception’ of reason, according to which it is an ‘individual power,
faculty or ability” that ‘involves a kind on nonsensory grasp of logical rela-
tions (entailments)’.” In place of this flawed view that reason is a
faculty or individual power, Baier advocates a ‘social’ conception of
reason: reasons are ‘guidelines” developed by one’s society that allow one
to achieve important ends. Consequently, ‘one cannot become fully ratio-
nal ... except in the context of a social order that is also an order of reason,
that is, one which develops, makes publicly available, tries to improve,
and educates its members so as to be able to apply, these guidelines for
solving frequently recurring problems’.* If reason dictated a social ‘guide-
line” that we cooperate in a variety of prisoner’s dilemma situations, then
it would be truly the case that reason itself — not the sovereign’s reason, but
all of our reasoning — points the way to peace and cooperation.

Although Baier sees all reasons as social guidelines, he too sees a
fundamental split between individual (or ‘self-anchored’) and collective
(or “society-anchored’) reasons. Individual reasons, Baier says, are ‘self-
anchored in four ways’.

First, their ground is some agent favoring property of the action for which
they are reasons, as, for instance, prudential reasons or those favoring the
agent’s loved ones. Second, they are independent of other people’s actions, as
my preventing myself getting run over by the oncoming bus would be. In
other words, they are reasons for doing something an agent can do without
the help of others and the doing of which confers a benefit on him. Third, they
are independent of others’ following the same reasons in the same circumstances,
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as the reason I have for refraining from leaving trash on the beach may not
be, since I may have reason to restrain my inclination to leave my trash only
if others do likewise. Fourth, the motivating force of such reasons normally is
not and should not be reinforced by certain sorts of social sanctions.”

Although many of our social guidelines are anchored to the self in this
way, Baier insists, many others are not. In addition, we possess society-
anchored reasons. Society-anchored reasons include, I think, McMahon'’s
notion of collective rationality: they include guidelines as to how people
should act in cases of social interaction in which what is best for one
person depends on the actions of others. In a way that is remarkably
similar to McMahon's cooperatively disposed individual, Baier’s notion
of a society-anchored reason is used to defend a ‘Limited Conditional
Good Will”:

It is limited in that it is not a disposition to promote or protect other people’s
good on all occasions, but only when it is required by certain coordinative
rules that apply to one. And it is conditional in that one’s willingness to do so
is dependent on a certain contingency, namely, that all others to whom the
rules apply do likewise or, if not all do so, that those who don’t do not
profit. ...

Itis ... a willingness not to seek to achieve the good life by making the best
reply, in those types of situation in which everyone’s doing so has suboptimal
effects, but instead to follow uniform publicly recognized guidelines,
designed to achieve optimal outcomes.*

Note that Baier’s person of Limited Conditional Good Will does exactly
what McMahon's cooperative person does: in a prisoner’s dilemma he
refuses to rank his unilateral defection as his first option. Following such
a society-anchored guideline is better for everyone than a world in which
people follow egoistic self-anchored reasons.”

The social roots of rationality

In comparison to Gauthier’s Hobbesian public reason, Baier’s society-
anchored reasons seem less liable to collapse into individual reason, since
both self-anchored and society-anchored reasons are themselves social
guidelines. If all reasons are social guidelines we need not derive collec-
tive or public reason from individual reasoning. As Gauthier recognizes
in his own reply to Baier, a theorist who puts primacy on individual
reason must question Baier’s thesis about the social roots of reason.*

A difficulty for Baier’s account of social reason concerns the precise
nature of the relation between any given social guideline (G) and the
claim that accepting such a guideline gives us a reason (R). The strongest
interpretation would be:
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(I) Gis an R for Alf if and only if G is endorsed by Alf’s society,
which is an order of reason.

I think Baier would agree that this is too strong; being endorsed by society
is not sufficient for G being an R. As Baier acknowledges, guidelines can
be judged by their usefulness in bringing about desired outcomes, so a
guideline endorsed by a society that is perverse — which is a barrier to the
goal it is supposed to achieve — is a bad reason. And even an order of
reason, which aims at improving its guidelines, can have deeply flawed
ones. The United States, we might suppose, has been an order of reason,
but throughout most of its history it has taught social guidelines upholding
racial segregation as the best way to ‘cooperate’. Those who opposed
racial segregation were quite right to insist that such guidelines provided
them with no good reasons at all. Because we can stand back and evalu-
ate any G, to determine whether it is really an R, a G’s status as a guide-
line is not sufficient to show that it is a reason. Another possible
interpretation is:

(I) G is an R for Alf only if G is endorsed by Alf’s society,
which is an order of reason.

This makes G’s endorsement by society merely a necessary condition for
its being a reason (R): a G must be endorsed by society to be an R, but not
every G that is so endorsed will constitute an R. But even this is too
strong: sometimes individuals invent radically new ways (formulate new
guidelines) to achieve valued ends, ones that are not yet endorsed by their
society. It would certainly seem that if G* is such a new guideline, the
inventor, and those to whom he has communicated G*, have reason to
follow it even before it is endorsed by society. Indeed, if it comes to be
endorsed by society it would be because society recognizes that it is
(already) a good reason. The inventor would seek to get G* accepted by
society by showing others that it provides a good reason to act; but if he
does that, clearly being accepted by society cannot be necessary for G*’s
status as R.

It thus does not seem that a guideline must be accepted by one’s society
if it is to be a genuine reason. Of course, reason might be social in a
weaker sense. It is certainly true that, generally, the guidelines accepted
by society will be better than those the individual can invent for himself.
As Baier rightly stresses, the cognitive resources of society are much
greater than those available to any one individual, so we should endorse
a social conception of reason in the sense of (III):

(III) A person can only have a good store of reasons insofar as
he has access to the accumulated wisdom of others, including
wisdom about ways of deliberating.
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As Baier says, one could only become ‘fully rational” in a social context,
in which we benefit in many ways from the reasoning of others. Thus, as
he points out, even an intelligent ape — who figures out that by joining
two sticks he can reach his desired bananas — is not fully rational: the ape
does not have access to the accumulated wisdom and critical resources of
a culture. But though Baier surely accepts this, (III) does not require one
to be a member of a certain social order or culture except in the sense that
one has access to its cognitive achievements. Someone who has never left
the jungles of Papua New Guinea can be a ‘member’ of western culture in
this sense if she has access to western scientific, philosophic and other
guidelines. To have access to the wisdom of a society does not require
being a member of it. It appears, however, that Baier wants a tighter con-
nection between rationality and group membership. Baier insists not that
our intelligent ape fails to be fully rational, but that he cannot be evalu-
ated as either rational or irrational because ‘he is not a member of an order
of reason and so could not, even if he had the other required abilities, take
advantage of the socially provided “machinery” needed to reflect in a
regimented way about which of the performances open to him is accord-
ing, and which [is] contrary to reason’.* It is hard to see how this line of
reasoning endorses anything much stronger than:

(IV) Only if Alf is a language user can his performances
(actions, beliefs, and so on) be judged in accordance with, or
contrary to, reason.

However, this does not tie one’s status as a reasoner to membership in a
specific social order, and it does not imply that when reasoning one must
take our cue from her own society. The analysis of the intelligent ape also
suggests:

(V) Only if others can criticize one’s performances as in
accordance with, or contrary to, guidelines that one shares with
those others can one be a rational creature.

We shall return to this idea later in this chapter (section 4.4), but even if
(V) is true it does not support anything so strong as claim (II) above, for
people can and do propose new guidelines; so it must mean simply that
lots of the time the guidelines one accepts must be accepted by many
others if one is to be a rational creature. But (V) is doubtful; suppose like
a psychotic, you typically employ extremely idiosyncratic guidelines —
you do not share them with other members of a group. But our evaluation
would be that you are mad; but a mad person is irrational. So unlike the
ape you are still being considered a rational creature qua one who can be
deemed irrational. It is not clear that sharing guidelines with others is
required to be judged rational or irrational. Of course:
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(VI) If a person does not share our guidelines we will judge her
to be irrational, but it does not mean that she is.

If we are primitive religious mystics, the unintelligible proto-scientific
medical guidelines of an innovator among us may be well grounded: we
may consider her quite mad, but actually she will be rational.

The primacy of individual reason

As we have seen in the last two chapters, from Hobbes onwards, the
problem for this general approach to public reason is that self-favoring
agents only have reason to accept ‘society-anchored” reasons if doing so
advances their own private ends; thus they will reject public reasoning
when their private reasoning leads them to conclude that it no longer
serves their interests. More generally, what Baier called the dominant con-
ception of reason as an individual power, faculty or ability to recognize
logical relations is not easily jettisoned. There is evidence that people
do indeed possess natural mental logics; individuals possess a natural
power to process information in terms or rules such as ‘(p&[p — q]) = 4/,
NMpv gql—> 1] & p}—> 7, and “(p & q) = p'* Although the material on
which people exercise their reason is often supplied by society, and it is
through social interaction that our reasoning faculties develop, none of
this obviates the important point that individuals do their own reasoning.
And if their goals are to advance their own interests, it is hard to see how
they might somehow alienate their reasoning on some matters to others,
such as the sovereign.

Baier sees that so long as we accept the picture of reasoning as some-
thing that manifests an innate ability of individuals, it will be very hard
to make sense of a person alienating that ability to others. How can one
alienate a natural ability such as thinking? Reason, Baier insists, is not an
individual power that allows the individual to compute the best path to
her own good: it is constituted by shared guidelines about how to achieve
the good life. And, Baier can argue, society-anchored guidelines that tell
us not to attack (or to cheat) are indeed good guidelines, so they are good
reasons, and so we do have good reason to be cooperative; someone who
acts on these guidelines is not a fool, but is recognizing a genuine reason.
Now if (I) above was sound — if reason was thoroughly social — this would
be decisive; perhaps even (II) would help a great deal. However, given the
modest senses in which we can say that reason is social, it still seems that
a fully rational person can say — “Yes, society has developed that guideline,
and yes, it would be better if everyone followed that guideline than if no
one did, but it is a stupid guideline for me to follow when I can get away
with not following it, and given all my cognitive resources and the things
I care about, I have access to an alternative guideline that defeats this
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society-anchored guideline, and will better achieve my goals. Whether
others have reason to follow it depends on their values, commitments and
so on.” In short, it can still be rational to put aside social guidelines and act
on individual ones.

Baier’s social account of reason has, then, two main problems. First, as I
have tried to argue, it is not really clear in what sense reason is tied to
membership in a society. Just how reason has its roots in social life is not,
after all, pellucid. Second, like Hobbes and Gauthier, Baier admits that not
all reasoning is social (or public) in the sense of ‘society-anchored’; but as
long as individuals retain their private reasoning, and as long as they can
employ this reason to show that they do best by ignoring the dictates of
public reasoning, they will rationally set aside public reasoning when it is to
their advantage. Indeed, given the first problem — the uncertainty about just
how reason is social — it seems that, as in Hobbes and Gauthier, private
reasoning remains basic, and ready to throw out collective reasoning when
collective reasoning tells the individual to ignore her own calculations about
what is the best thing for her to do to advance her own good. Baier’s social-
ized Hobbesian account does, however, suggest another solution to our
problem of uncovering public reasoning. If it could be shown that all reason-
ing is social reasoning, and so individuals have no rational resources to reject
‘society-anchored reasons’ in favor of ‘self-anchored’ ones, rational indivi-
duals would have to act on social, or public, reason, for that would be the
only reason there is. It is to that proposal that we now turn.

4.4 Wittgensteinian-inspired socialized reasoning:
is all reason public reason?

The basic argument against ‘private rules’

Can we, then, provide an account of collective or social reasoning
that avoids Hobbes’s and Gauthier’s attempts to ground it on individual
reasoning and provides a clearer rationale than does Baier as to why there
is a sort of social reasoning that is distinct from the exercise of our natural
individual deliberative power? A number of theorists of public reason —
most important Philip Pettit and Susan Hurley — have been attracted to a
collectivistic analysis of all reasoning that is inspired by the philosophy of
language of Ludwig Wittgenstein.”” The core idea is that, as Pettit puts it,
‘[t]o think is to try to conform to the rules which certain propositions
represent’.”® If to think is to follow rules, then we need to know what is
involved in following a rule. Pettit adopts a version of Wittgenstein’s
argument against private rules.

Wittgenstein asks us to consider a case in which you are instructing a
student how to employ a rule adding numbers. We start, ‘see here is the



COLLECTIVE REASON 105

number 0? Now you see I'll add 2, to get a sum of 2. Then I add another
2, to get 4, another 2 to get 6, another 2 to get 8, and so on. Can you see
what I'm doing?’ The student then says ‘Sure, I see, that’s easy’. He then
continues on, getting 10, 12, 14, 16, 18, 20, 22. You leave the room, and tell
him to keep on going with the series. When we come back we see at the
end, ‘1000, 1004, 1008, 1012". Wittgenstein writes:

We say to him: ‘Look what you have done!” — he doesn’t understand. We say:
“You were supposed to add two: look how you began the series!” — He
answers: ‘Yes, isn’t it right? I thought that was how I was meant to do it". - Or
suppose he pointed to the series and said: ‘But I went on in the same way’. —
It would now be of no use to say: ‘But can’t you see that ... ?” — and repeat the
old examples and explanations. — In such a case we might say, perhaps: It
comes natural to this person to understand our order with our explanations
as we should understand the order: “Add 2 up to 1000, 4 up to 2000, 6 up to
3000 and so on”.*

The crucial question for Wittgenstein, then, is how to carry on the rule at
this stage, and for that something additional is needed besides the rule
itself. To follow a rule we must know the correct way of ‘going on’ with
it, but there are an indefinite number of ways of proceeding. Rules do not
interpret themselves: no statement of a rule is self-interpreting. Now
Pettit agrees with me that an individual natural power is involved: think-
ing subjects must possess an ‘extrapolative disposition’ that prompts
them to ‘go on’ in a certain way given a finite number of instances.*
However, this disposition to extrapolate and go on is not sufficient for
rule following; as we have just seen in our numerical example, there are
an indefinite number of ways to extrapolate — to ‘go on in the same way’.

What about a proposal that the individual extrapolative agent decides
for himself what is the proper way of going on? Wittgenstein famously
argues that this cannot be the case. Following a rule — for instance, an
inferential norm — requires that one be able to distinguish successfully
following the rule from making a mistake. Or, as Hurley, another advocate
of the Wittgensteinian approach puts it, one must be able to distinguish
eligible from ineligible interpretations of the rule. And, she argues, no
thoroughly individualistic account can adequately articulate this differ-
ence. Quoting Wittgenstein, she maintains that ‘the difference between
making a mistake in following a rule ... and following a different rule, or
none at all, is not to be found among the intrinsic, non-relational,
individualistically identified properties, movements, or states of an indi-
vidual: [as Wittgenstein says] “What, in a complicated surrounding, we
call “following a rule” we should certainly not call that if it stood in isola-
tion” — or in a different surrounding’.*' The idea, roughly at any rate, is
that a rule follower must be able to distinguish getting a rule right from
making an error — from going on in the right way rather than the wrong
way. Now to do this there must be a distinction between thinking you are
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extrapolating in the correct way and really being correct — there must be a
possibility that you can have made a mistake. But, the Wittgensteinian
says, no purely individual or intrapersonal way of checking the right way
to go on can distinguish thinking you have it right from actually having
it right.

The upshot of this argument is that the very idea of thinking implies
agreement with others. If to think is to follow a rule, and if following a rule
means going on in the correct way, and the only way to see if you are going
on in the correct way is to check how others go on, then the very idea of
being a reasoner implies that one is a social, public or collective, reasoner.
All reasons, indeed all thought, is, to use Baier’s term, ‘society-anchored’.
The Wittgensteinian-inspired argument frees public reason from being
directed by private reason by undermining the very idea of private reason.

Agreement and interpretation

In evaluating this argument, we need to distinguish two different
perspectives from which it can be made: that of the interpreter and that of
the rule follower. Now the interpreter — the perspective on which Hurley
focuses — must rely on the principle of charity in determining whether
another’s activity can be understood as following a rule (see section 1.2).
If Betty is interpreting Alf’s statement X as an instance of his application
of a rule in certain circumstances, it would appear that she must (1) be
able to make some sense of the rule, and (2) she must be able to under-
stand X as an eligible or sensible interpretation of the rule in those
circumstances, and that requires that she be able to distinguish eligible
from ineligible applications. But, says the Wittgensteinian, this cannot be
done simply by resorting to facts about Alf and his system of reasons and
beliefs. This, I think, is entirely correct. Our interpretation of another as
following a norm must be intelligible by our own lights (that is what it
means to say that it is our interpretation), and that very significantly
restricts our freedom to attribute to others norms and beliefs that we do
not share, and do not believe are justified. But sometimes the best way to
make sense of a person is indeed to attribute to him beliefs we do not
share. Recall Mill’s observation (see section 1.2), that an investigator could
best understand the magical beliefs of other cultures by attributing to
them erroneous beliefs and invalid inferential rules. Sometimes the best
way to interpret other people’s beliefs is to attribute to them beliefs that
we think are unjustified, such as a belief in magic or God. So although
interpretation requires significant overlap with the beliefs of others — we
could not interpret the utterances of people who had an entirely different
way of ‘going on’ with rules than do we, interpretation is sometimes best
advanced by doing precisely that. “Adequate translation need not lead us
to construe our subjects as rational’, for we have access to a large body of
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psychological and other social-scientific theory that tells us that people
often fail to act rationally.*

In many ways the perspective of the agent can be reduced to the pers-
pective of the interpreter: when the agent is seeking to follow a rule he can
be understood as replicating the deliberations of an interpreter, who tries
to understand which interpretations are eligible. What Betty can do for
Alf — interpret his actions in relation to a rule and its sensible application —
he can do for himself. Although the individual rules that Alf employs are
not self-interpreting, Alf himself can be a self-interpreter. Prima facie, this
contradicts the Wittgensteinian analysis of a person following a rule. If, as
Hurley believes, ‘Wittgenstein argues ... that no course of action can be
determined by a rule, because every course of action can be made out to
accord with the rule, and also to conflict with it’,*® Alf’s efforts at self-
interpretation would seem senseless. If Alf’s norms, as they are embed-
ded in his current system of beliefs, are really so radically indeterminate,
then clearly he needs to go outside of himself to get any handle on how to
apply them. But surely this is too simple a picture. At any given time, Alf
has a series of precedents to appeal to — past decisions about what the rule
calls for** — as well as other beliefs about the point of the rule and its jus-
tification. And he can draw on these to limit indeterminacy. A person so
reflecting on his system of reasons and beliefs engages in what has been
called ‘constructive’ rather than conversational interpretation — interpret-
ing the rule in the light of his beliefs about its purposes and his past inter-
pretations of it.* Though, to be sure the constructive interpretation of
one’s system of beliefs will always be incomplete and approximate, it nev-
ertheless provides significant constraints on eligible interpretations of any
single rule or norm.

Some Wittgensteinians insist this solves nothing, because the indeter-
minacy that plagues the original rule merely replicates itself at other
levels. How to interpret our past decisions, general principles, what the
point of a rule is - all these, it might be argued, are as indeterminate as the
original problem of how to apply the rule. If no single rule interprets
itself, neither can a system of rules. This is implausible. Even though,
taken one at a time and in isolation, the application of rules may be highly
indeterminate, in the context of a system of rules, in which the interpreta-
tion of one has consequences for others, the range of eligible interpreta-
tions can be greatly reduced. Consider, for example, the statute according
to which ‘it is a federal crime for someone knowingly to transport in inter-
state commerce “any person who shall have been unlawfully seized, con-
fined, inveigled, decoyed, kidnapped, abducted, or carried away by any
means whatsoever ...”."* According to this rule, is it a federal crime for a
man to persuade a ‘young girl that it was her religious duty to run away
with him, in violation of a court order, to consummate what he called a
celestial marriage?”” Taken in isolation, it may seem that either an
affirmative or a negative is equally eligible, thus confirming the
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neo-Wittgensteinian’s claim that the rule itself does not tell us how to go
on. But in the context of other rules and justificatory principles with inter-
locking interpretations, Ronald Dworkin shows, the indeterminacy is
greatly reduced, if not eliminated.*

It cannot, I think, seriously be maintained that belief systems are radi-
cally indeterminate in the sense that, at any given time, a reasoner does
not have within her belief system the resources to greatly constrain eligi-
ble interpretations of her beliefs and norms. Advocacy of such a radical
indeterminacy, I think, presupposes a singularly odd picture of humans
as cognizers of their environment. Imagine a species that developed
beliefs, including beliefs about the world, but at any particular time, it
was always an entirely open question just what these beliefs involve, and
only by appeal to the understandings of others could they give one any
guidance about what to do next. Such creatures, let us say, would be purely
social reasoners because their private deliberations about their beliefs
would be hopelessly indeterminate, and only through some sort of inter-
subjective agreement could they lock on to determinate interpretations of
their beliefs. Intersubjective agreement would serve as a convention,
which identifies one out of an innumerable set of eligible interpretations
as the coordination point. (Notice here the link with our earlier discussion
in section 4.2 of public reason as a way to solve coordination problems.)
A person excluded from the social deliberation would be paralyzed, not
possessing the resources, on her own, to decide what to do, or what to
believe, next.

DPettit’s revised Wittgensteinian “holism’*

Pettit is more careful than Wittgenstein, acknowledging that in principle
intrapersonal consistency might be a sufficient check on the correctness of
an interpretation of a rule. Pettit, however, stresses the necessity of ‘nego-
tiating’ our interpersonal differences about how to apply rules; he thus
adds a requirement that rules of thought be ‘commonable’.*’ It is not pre-
cisely clear just what this means, but Pettit tells us that it implies that the
relevant rules are those ‘over which no one individual has a monopoly;
they are capable of being claimed as a common possession by any of the
individual’s fellows’.”" The upshot of this account of rule following, Pettit
argues, is a ‘social holism” according to which ‘[m]y own inclination
[about how to follow a rule] must count as an intimation of the commu-
nal voice that firms up in the convergence of different extrapolative dis-
positions. It must count as an intimation that is validated only in the
achievement, perhaps in negotiation, of a concerted response’.””

The image that emerges is a person who does not know what to think
except by looking to see what others are thinking. Pettit’s argument for
this common mind, though at times precise and careful, is difficult to
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follow at crucial junctures. The critical argument for ‘commonable rules’,
for example, seems to mix together the following claims: (1) a thinking
subject seeking to follow rule R, who concludes that R calls for response
X, should take account of the claims of others that not-X is required by R;*
(2) that there is a plausible evolutionary story to show that we would give
such epistemic weight to the opinions of others;** (3) a thinking subject
seeking to follow rule R, who concludes that X is required, should give
equal epistemic authority to the judgment of another who believes that
not-X is required by R;® (4) that there is a plausible evolutionary story to
show that we would give this status [as in (3)] to the judgments of
others;* (5) in cases of disagreement such as the one above, we need to
seek out a negotiated convergence on X if we are to believe that X is cor-
rect or warranted;” (6) that for others to be ‘scrutable’” and ‘accessible’ to
me I must be able to model their thinking that leads them to not-X and
(7) that for others to be ‘scrutable” and “accessible’ I must actually identify
with, and endorse, their thinking.*®

Some of these are quite sound (1, 2, 6) and others strike me as false
(3,4, 7) while the plausibility of claims about possible convergence (i.e., 5)
depend on the specification of the idealized conditions under which we
suppose that others should reach the same conclusions: we certainly do
not suppose that under actual conditions Alf’s belief that X is always
unwarranted just because others reject X. Think again (see section 4.1) of
an innovator, who has seen a reason that others thus far reject: we cannot
say that at the time he comes up with this new idea it is unwarranted just
because it is something that everyone else rejects.

Pettit’s claim (1) — that any reasonable deliberator will take the dis-
agreement of others as a reason to pause and reconsider his conclusions —
is certainly sound. As McMahon rightly notes, there is a perfectly plausible
notion of ‘collective reasoning’ in the sense of a ‘pooling of reasons’.”
When we are confronted with the different conclusions of others, we have
good reason to consider their objections and arguments. But, as McMahon
stresses, it is ultimately up to the individual to decide what is rational,
and this does not depend on his reaching agreement with others. ‘An
individual facing even widespread disagreement with others should stick
to her guns unless she is given good substantive reason to believe that she
is wrong’.®" In contrast, Pettit believes not only that thinking has this sort
of social element, but that the conclusions of others are equally authorita-
tive with my own deliberations about what I am to believe (see his claim
(3) above).®* For Pettit, if after deliberation I conclude that R calls for
response X while you insist that not-X is required by R, this leaves me
entirely at sea about what to believe; if I literally grant you and myself equal
epistemic authority about what I am to believe the conclusions of my own
deliberations do not have any special epistemic status about what I am
warranted in believing. I doubt whether thinking agents could sustain
such a radically alienating attitude toward their own deliberations; that
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others matter, and we do not inhabit a solipsistic world, does not immerse
us in a common mind in which my deliberations are without any
privileged epistemic authority in determining what I am to believe.

Freedom and the common mind

Pettit believes that this view of reason — and a ‘holist” view of society that
he develops in conjunction with it — ought to induce us to ‘radicalize our
liberal commitments in a republican fashion’.”” By rejecting individual-
ism, Pettit argues, we are no longer tied to the view that individual, ‘non-
social” values are the touchstone by which we are to evaluate political
structures.® This, of course, is precisely the problem that plagues
Hobbesian accounts of public reason: individual reasoning and values are
the touchstone of rationality, and in the end rational individuals evaluate
political institutions by how well they promote those individual values.
‘They have assumed, to put the matter otherwise, that part of the job of
supporting any political arrangement is to show what there is in it for
individuals who could logically have enjoyed a solitary existence instead;
what there is about that arrangement that makes it superior for such
individuals to a solitary existence’.** Pettit, though, argues that his non-
individualist account grounds truly social values; in particular, he stresses
the way it allows us to appreciate the superiority of ‘republican’ over
liberal ‘negative’ liberty. According to the liberal, Pettit argues, liberty is a
purely negative concept: one is free if, as a matter of fact, one is not inter-
fered with by others. It is a conception of liberty appropriate to atomistic,
independent asocial beings. Such liberty could be enjoyed in a pre-social,
Hobbesian state of nature. However, he argues that negative liberty is an
inadequate conception of freedom as it deems Alf free if, as a matter of
fact, he is not interfered with by Betty, though at any time Betty could
interfere with Alf if she so chose, and so he only remains not interfered
with by her sufferance. In such a situation, says Pettit, Betty dominates
Alf. “One agent dominates another if and only if they have a certain power
over that other, in particular a power of interference on an arbitrary
basis’.®® It is important that, to Pettit, ‘what constitutes domination is the
fact that in some respect the power-bearer has the capacity to interfere
arbitrarily, even if they are never going to do so0”.%

For the republican, then, whenever Betty has resources that would give
her the capacity to exercise power over another and so interfere if she so
chose, she dominates the other and so he is not free. And, as Pettit
acknowledges, ‘the resources in virtue of which one person may have
power over another are extraordinarily various: they range over physical
strength, technical advantage, financial clout, political authority, social
connections, communal standing, informational access, ideological posi-
tion, cultural legitimation, and the like.”” Private property, especially when
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it is used to offer employment (rather than, say, personal consumption) is
a hallmark of such power. Pettit agrees with socialists that unregulated
capitalism is inherently a form of ‘wage slavery’ — ‘however little inter-
ference workers suffered, it was still the case that they lived under
permanent exposure to interference, in particular arbitrary interference’.®®

At the heart of Pettit’s republicanism is an identification of freedom
with security from interference: one is only free if one is not subject to
interference, and is secure in that: ‘freedom means having security against
interference, and the measure of freedom is the quality of protection
provided”.®” Combining freedom and security in this way conceptually
forecloses the very possibility that the costs of gaining security is to lose
freedom. This foreclosure, though, seem dubious. As one builds walls,
either literally or figuratively, one may experience great gains in security,
but the walls may also limit what you can do. If I live in a gated commu-
nity my security is enhanced, but I too am constrained in some ways.
Moreover, conflating the question whether I am free, with whether my
freedom is protected and secured, blurs the distinction between positive
and negative rights. To be sure, a negative right (to some sort of non-
interference) may only be secure if I also have a positive right to protection;
the police have a duty to come to my aid if someone seeks to interfere
with my liberty. If, however, my freedom is equated with its security, then
freedom itself involves such positive rights to enforcement, and so it
makes no sense to ask whether the benefits of enforcement outweigh its
costs to liberty.”

Pettit believes that his is a much more plausible version of freedom, and
only a commitment by liberals to a social atomism could account for their
tenacious commitment to negative liberty.”! Properly understood, we see
that social and political institutions do not take away some of our freedom
to better protect other parts; the rule of law in no way detracts from our
freedom because it provides citizens with antipower. The law, says Pettit,
neutralizes the power possessed by some citizens that, if left unchecked,
would limit the freedom of their fellows. In particular, Pettit stresses how
the state protects freedom by regulating the way in which the powerful
may employ their resources. Thus, for example, legal regulation of econo-
mic decisions by corporations protects the liberty of employees and
shareholders.”

Rather than insisting that republican freedom follows from his holism,
Pettit’s main point seems to be that it frees us from the blinders of liberal
individualism so that we can appreciate the social basis of freedom. A
liberal, though, is apt to worry that Pettit’s conception of reasoning has
far more collectivistic political implications than he or other neo-
Wittgensteinains appreciate. The core idea, that to think rationally is
necessarily to think as do others, has chilling implications for individual
freedom and non-conformity. Recall Winston Smith in George Orwell’s
novel, 1984. Throughout most of the novel, Smith is aware of the
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irrationality and self-deceptions of his comrades. He appears to stand for
a lone individual reasoner in the midst of an irrational mass. But Smith
turns out to be an experiment of the totalitarian state, which in the end
reigns him in. He loses his power to think for himself - to deploy his
natural reason. In the end he proclaims ‘the Party was in the right. It must
be so; how could the immortal, collective brain be mistaken? By what
external standards could you check its judgments? Sanity was statistical.
It was merely a question of learning to think what they thought.”” Thus
at the end Smith accepts a version of the Wittgensteinian view: there are
no standards of good reasoning except those supplied by others. Is ratio-
nality statistical?

As we saw at the outset (section 1.1), liberalism is first and foremost a
theory about freedom of thought. Although Enlightenment Liberals
insisted that an important ground for freedom of thought is that it leads
to the discovery of truth, a more fundamental ground of freedom of
thought is respect for the reasoning powers of each individual. Each has
a right to believe as his reason dictates. Now typically this is understood
as simply an external moral right not to be interfered with in certain activi-
ties related to belief formation and expression. But one of the puzzling
aspects of freedom of thought is that in an important way merely external
restraints typically do stop one from freely thinking. Brainwashing, as in
the case of Winston Smith, does occur, but more commonly one is pun-
ished for communicating or expressing one’s thoughts; rarely does this
actually interfere with a person’s thinking what he wishes. If in fact it is
actually difficult to interfere with a person’s thinking, why do people
claim freedom of thought rather than simply freedom to speak, to publish,
to worship, and so on?

As long as we see freedom of thought as purely a moral right involving
external actions, it will seem a misnomer; and it will not respect people’s
reasoning, as much as their actions that express their views, and their
rights to gain access to the views of others. The fundamental place of free-
dom of thought becomes apparent, though, if we do not insist on a sharp
distinction between moral and epistemic rights, what one is warranted in
doing and what one is warranted in believing. To respect a person’s reason
and his freedom of thought is to grant to him a right to think as he pleases
in the sense not only of external moral rights, but a claim that, at least
normally, his deliberations properly determine what ke ought to believe.
That is, freedom of thought supposes a moral and epistemic right to
believe that on which one has deliberated and has determined to be well-
founded. Or, to stress its epistemic aspect, let us say that one has strong
warrant to believe that to which one’s deliberations lead. Let us call this
respect for the people’s deliberations: that Betty’s deliberations lead her to con-
clude X rather than not-X, is a strong warrant for Betty believing that X.

Respect for people’s deliberations constitutes an explicit rejection of
Pettit’s view that you and I have equal epistemic authority about what I
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am to believe. Although, as McMahon stresses, the views of others count,
they do not count as much as your own conclusions about what you are
warranted in believing. To be a rational believer and agent is not simply
to be someone who has rationally justified belief; it is to be a producer of
such beliefs and actions based on them. Respect for this status of others as
producers of beliefs requires that the fact that a deliberator has herself
actually produced X rather than not-X gives her an epistemic and moral
right to believe X. Consider the denial of this right. Suppose that the fact
that as a result of your deliberation that X was the thing to believe, you
had no more warrant to believe X than not-X, if another person, equally
acquainted with your belief system and equally competent as a reasoner,
concluded not-X is what your system commits you to. Your deliberations
are not merely, as it were, one consideration in favor of you believing X.
They cause you to believe it”* One’s status as a consumer of beliefs
cannot be abstracted from one’s status as a producer of beliefs: what one
is warranted in consuming depends to a great extent on what one has
produced.

By too thoroughly socializing thought, the neo-Wittgensteinians render
precarious the principle of respect for the reasoning of actual deliberators.
On their view — and on those of allied ‘pragmatists’ — what is rational to
believe is, roughly, what ‘we believe’.”” This solves the problem of show-
ing how rational agreement comes about — it comes close to defining the
rational in terms of agreement — but in so doing tends to undermine the
very idea that individuals, employing their natural reason, may come to
very different though reasonable views. I am not claiming, of course, that
these theorists explicitly adopt these illiberal views. They are generally
tolerant people, who try hard to push their accounts at least in the direc-
tion of liberal freedoms. (Still political proposals worrying to liberals pop
us; Pettit tells us, for example, that ‘it appears that if we are to have any
hope of promoting civic virtue ... We must be able to rely on a system in
which everyone is a police officer for everyone else’.’®) Nevertheless,
without a robust sense of individual natural reason, and how this can lead
a person to reject the group’s conclusions about what is rational and true,
a theory has great difficulty generating liberal respect for the freedom of
thought of deviants.

4.5 Conclusion

This chapter has examined different formulations of the idea that the
Hobbesian problem of private reason ruling public reason can be solved
by showing that collective reasoning has social roots that gives it inde-
pendence from individual reasoning. We began with a modest version of
this thesis, Christopher McMahon’s and David Schmidtz’s proposal that,
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in addition to private individual maximizing reasoning, cooperative
people also reason collectively — they think in terms not simply of what is
good for me, but what is good for us. They reason in prisoner’s dilemmas
as if they were coordination games. The problem, we saw, is to show that
cooperative people actually reason differently, rather than simply that
they want different outcomes. If it is the latter, then all reasoning is indi-
vidual maximizing reasoning, but cooperative reasoners employ their
reason to achieve different ends (they have different preference order-
ings). But this still leaves individual maximizing reasoning as the heart of
all reasoning. I considered at some length the conception of the politics,
government and law for which this notion of collective reasoning is sup-
posed to provide the foundation: the idea that politics is a coordination
problem, and so political reason is cooperative reasoning. Focusing on
Jeremy Waldron’s important coordinative theory of law and politics, I
questioned whether politics and the law are essentially about solutions to
coordination problems.

We then examined Kurt Baier’s more socialized Hobbesian account,
which seeks to provide a basis for the idea that reasoning has social roots,
and so we should not take reason as an individualized, private, mental
ability. Baier argues that the very idea of reason involves socially-endorsed
guidelines, and given the problems that Hobbes pointed out, many of the
guidelines involve ‘society-anchored’ reasons that instruct us to cooper-
ate. But two problems confront Baier’s account. First, he does not show
that all reasons are society-anchored, and so individuals seem free to
employ ‘self-anchored” reasons to override or ignore their more social
reasons. Baier would like to show that society-anchored reasons override
self-anchored reasons; but if the main argument for the development of
society-anchored reasons is that they solve the problems of cooperation,
and so are recommended by reasons of self-interest, it seems that reasons
of self-interest are more basic. Second, it is not clear in just what are the
necessary social roots of reason, and why one must be a member of a
society to be a reasoner.

The neo-Wittgensteinians provide a detailed and sophisticated analysis
seeking to show why all reasoning is inherently social. To think is to follow
rules, and rule following requires social agreement about what is the correct
way to ‘go on’. We are not split between individual, natural reason and
social, public reason: all reason is social reason. I questioned the argument
supporting this claim — that the only check on the indeterminacy of rules is
social agreement about what they require. I also suggested that, if it was the
correct view of reasoning, Pettit’s hope that it may radicalize liberal freedom
without going so far as to reject it, may be unsustainable.”” It is plausible to
see neo-Wittgensteinianism as having anti-liberal implications about the
grounds for respecting the deliberations of idiosyncratic reasoners.

Still, even if all reason cannot be characterized in terms of social agreement,
perhaps an important subset of reasoning — the moral and the political - is
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inherently about interpersonal agreement. We would once again have a
split conception of reason: individual reasoning leading to disagreement
on personal matters, but a special sort of reasoning presupposing social
agreement on political questions. We might think of this as a sort of com-
bination of the Hobbesian and Wittgensteinian views. It is the subject of
the next chapter.
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5.1 Habermas: discourse and democracy
Limiting the area of intersubjective agreement

The previous chapter examined a radical proposal — that all reason is
social reason insofar as all thinking requires some sort of intersubjective
agreement on ‘how to go on” with rules. In an important sense, to think
correctly is to think as others do. This, we saw, appears to dissolve the
post-Enlightenment liberal’s problem — how can we justify shared politi-
cal principles in a deeply pluralistic world? — by undermining the basis of
much reasonable disagreement. But surely people are private reasoners in
a modest, obvious, but nonetheless crucial sense: at any given time, each
of us can deliberate on his beliefs and norms and decide for himself what
to do or what to believe, and he can sometimes be justified in doing or
believing it, even if others would always disagree.

Jiirgen Habermas advances a more qualified, and I think more plausi-
ble, account linking public agreement with morality and politics.
Habermas insists on basic distinctions between: (1) descriptive state-
ments, which can be true or false, (2) normative statements, especially
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statements about justice, which can be “valid’ or “invalid”! and (3) questions
about values, or the good life. Habermas argues that type (2) statements,
which are about justice and morality, can be decided rationally and,
in principle, can be the object of rational consensus. In contrast, type
(3) questions — about the good life — are more intractably pluralistic, and
‘are accessible to rational discussion only within the unproblematic hori-
zon of a concrete historical form of life or the conduct of an individual
life’.> This distinction between questions of justice (type 2) and the good
life (type 3) prevents Habermas’s argument for public convergence on the
former from undermining the foundations of reasonable disagreement
and pluralism, which focuses on the latter. Let us, then, examine what
Habermas means by saying that statements about justice can be ‘valid’,
and how this relates to public reason.

Reactive attitudes and interpersonal validity

One entry into Habermas’s moral philosophy is his discussion of certain
‘reactive attitudes’, in which he follows P.F. Strawson.’ Indignation and
resentment are reactive attitudes (or, we might say, moral emotions),
which are directed at others who violate our integrity by refusing to give
us our due. Thus, normally, when a person violates one’s rights one feels
resentment or indignation. As J.R. Lucas says:

We are angry when we are hurt, but indignant when treated unjustly. We can
be angry with enemies or rivals, but scarcely indignant. Indignation, which is
the conceptually appropriate response to injustice, expresses, as its etymo-
logy shows, a sense of not being regarded as worthy of consideration. Injustice
betokens an absence of respect, and manifest a lack of concern.*

It is not simply frustrating when someone does you an injustice: it is an
affront. When someone acts unjustly towards you she fails to treat you
with the consideration that you are due. Importantly, one does not feel
resentment or indignation simply when another treats you in a way that
you dislike or of which you disapprove. Your neighbor may greatly annoy
you by placing garden gnomes all over her front yard, but you will not
feel indignant or resentful unless you believe that she had good reasons
not to behave in this way. ‘She should know better than to be so incon-
siderate’, you might say. But unless you think something like that, you
may dislike them — you might even be angry that you have to see them
every time you walk down the street — but you cannot, conceptually, feel
indignation or resentment. Emotions, on this view, are not brute feelings,
but complexes of feelings and beliefs; resentment and indignation are,
then, certain sorts of feelings based on the belief that one has not been
accorded due consideration.’
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Now, suggests Habermas, we feel resentment and indignation at injustice
because we believe that the offender should have known better — she had
reasons not to act in this way. Thus if you say that another morally ought
to do something, you are claiming that she has good reasons for doing it
(and to say that you ought to do it, similarly, is to say that you have
good reasons). It is in this sense that one is supposing that the norms of
justice are ‘valid’: the norm can be justified to the others, and that is why
they ought to conform to it. Only moral norms that are interpersonally
valid in this way can ground the reactive attitudes of resentment and
indignation. Public norms of justice then must be publicly justified, i.e., be
validated.

Argumentation, validity and discourse ethics

Fundamental to Habermas’s ethics and political philosophy is his claim
that the justification of a moral norm is not a task for one person — even
one philosopher — reasoning by herself (he calls this ‘monological” reason-
ing). Instead, Habermas argues, moral justification requires ‘real coopera-
tive effort’.”

Moral argumentation ... serves to settle conflicts of action by consensual
means. Conflicts in the domain of norm-guided interactions can be traced
directly to some disruption of a normative consensus. Repairing a disrupted
consensus can mean two things: restoring intersubjective recognition of a
validity claim after it has become controversial or assuring intersubjective
recognition for a new validity claim that is a substitute for the old one.
Agreement of this kind expresses a common will .... What is needed is a ‘real’
process of argumentation in which the individuals concerned cooperate.®

To show that a norm is valid is to justify it through real discourse to all
those affected.

Habermas does not believe that simply any intersubjective agreement
would suffice to validate a norm. Rather only an intersubjective agree-
ment that arises out of the right sort of discourse justifies. Thus, for exam-
ple, Habermas mentions the following as possible rules of an adequate
discourse:’

—_

No speaker may contradict himself.

2 Every speaker who applies predicate F to object A must be prepared to
apply F to all other objects resembling A in all relevant respects.

3 Different speakers may not use the same expression with different

meanings.

Every speaker only asserts what he believes.

5 A person who disputes a proposition or norm not under discussion

must provide a reason for wanting to do so.

i~
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6 Every subject with the competence to speak and act is allowed to take
part in a discourse.

7 (a) Everyone is allowed to question any assertion whatever.
(b) Everyone is allowed to introduce any assertion whatever into the
discourse.
(c) Everyone is allowed to express his attitudes, desires and needs.

8 No speaker may be prevented, by internal or external coercion, from
exercising his rights as laid down in 6 and 7.

Habermas claims that such rules are necessary for rational discourse: to
deny them is somehow to be caught in a contradiction.’ Insofar as a
discourse following these rules produces a consensus, it is a rational con-
sensus, and thus serves to validate the norm. And insofar as we agree,
Habermas argues, we are intelligible to each other: we understand each
other’s reasons."

What norms might be the object of such a rational consensus? We have
seen that Habermas does not think that questions of value or the good life
are promising candidates, except within a group that already agrees on
much.”? However, rules of justice are excellent candidates, for at the heart
of justice is the idea of universalizability, according to which a moral rule
must in some way apply equally to all. “The intuition expressed by the
idea of the generalizability of maxims intends something more than this,
namely that valid norms must deserve recognition by all concerned’.”
Thus, says Habermas, every valid norm must meet the condition:

(U) All affected can accept the consequences and side effects its general obser-
vance can be anticipated to have for the satisfaction of everyone’s interests
(and these consequences are preferred to those of known alternative possibil-
ities for regulation).™

The universal form of justice stressed by Kantian conceptions of morality
(see section 1.1), in Habermas's eyes, leads to the idea of discourse ethics.

Discourse and democracy: a first cut

Because Habermas insists that discourse must actually be carried out
among the participants, he rejects the ambition of liberal political philoso-
phers — from John Locke to John Rawls — to construct a theory of political
justice that would constrain and usurp democratic deliberation.”
Habermas criticizes ‘Liberals [,who] begin with the legal institutionaliza-
tion of equal liberties, conceiving these as rights held by individualized
subjects. In their view, human rights enjoy normative priority over
democracy and the constitutional separation of powers has priority over
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the will of the democratic legislature’.!® Because actual deliberation is
required to validate norms, it seems that only a political order based on
actual public deliberation among the citizens can yield valid norms."”
Norms that are not so validated do not provide reasons for all to embrace
them and to act on them; to impose them would simply be to subjugate
others to our will. The ideal, then, must be real political deliberation that
leads to a rational consensus on norms. Habermas approvingly quotes the
German democrat Julius Frobel:

We seek the social republic, that is, the state in which happiness, freedom and
dignity of each individual are recognized as the common goal of all, and the
perfection of the law and power of society springs from the mutual under-
standing and agreement of all its members.'

We can immediately see the main worry about deliberative democracy:
it is hard to understand how modern plural communities could ever
achieve consensus on the whole set of laws. Habermas acknowledges that
consensus will always be imperfect. In the end, we will always have to
take a vote, which means that consensus was not achieved.!” Nevertheless,
he insists:

Majority rules retains an internal relation to the search for truth inasmuch as the
decision reached by the majority only represents a caesura in an ongoing dis-
cussion; the decision records, so to speak, the interim result of a discursive
opinion-forming process. To be sure, in that case the majority decision must be
premised on a competent discussion of the disputed issues, that is, a discussion
conducted according to the communicative presuppositions of a corresponding
discourse. Only then can its content be viewed as the rationally motivated yet
fallible result of a process of argumentation that has been interrupted in view
of institutional pressures to decide, but is in principle resumable.”

However, it is puzzling how voting can be an indicator — fallible or other-
wise — of validity insofar as validity requires that deliberation actually be
carried out. To see the problem, consider the difference between two
views that have tied correct outcomes to deliberation: let us call these the
counterfactual and actual deliberative accounts. According to the counter-
factual deliberative account, a belief is to be justified if it would be agreed
to if discussion were to go as far as it could fruitfully go.” We have here a
criterion independent of actual deliberation: X is true (right now) if it
would be agreed to if discussion went as far as it could fruitfully go. Thus
we might guess what the outcome would be, or take a vote; the vote
might be seen as a fallible indicator of what would be agreed to if discus-
sion went as far as it fruitfully could go. But Habermas often insists that
validity is not a matter of what would be agreed to under certain hypo-
thetical conditions, but what actual discourse under appropriate condi-
tions does lead to. Again and again we are told that real, actual, discourse
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must be undertaken to validate norms. If so, then we cannot achieve
validity by guessing the outcome of this discourse; only if we have actu-
ally followed the procedure — had the discussion that led to rational con-
sensus — can we claim that our norms are validated.” But that seems to
undermine the status of the vote as in some way a pointer to the correct
deliberative outcome: if there is not yet a correct answer, we cannot have
a fallible indicator of what it is. Rather, the vote seems simply to cut-off
deliberation and the search for validity.

What could be the aim of voting for an actual deliberative democrat? It
might seem that a deliberative democrat would wish the voting proce-
dure to be a totally reliable indicator of the outcome of the actual deliber-
ation — what the deliberation would conclude were it carried to its
conclusion. But this seems inconsistent with — or, at least, in tension with —
actual deliberative democracy. According to the actual deliberation
model, public reason on matter M is a function of suitably idealized citi-
zens’ deliberation. Discussion and deliberation will alter many of the
citizens’ current views, so that at the conclusion of the deliberation most
people’s, perhaps everyone’s, set of beliefs, etc., is apt to be different from
that with which they started. Moreover, public reason thus constructed is
almost certainly what political scientists call “path dependent’. Supposing
a certain initial set of individual beliefs, etc. {b,... b_}, the final set of beliefs
{bf ... b%} is apt to depend on the order in which alterations to the initial
set are made. An early concession by b, may change the terms of the
deliberation, producing a different path to a consensus that would have
occurred had b, resisted alterations of his belief until late in the day.

Because of this, it would be exceedingly difficult to predict where this
sort of process would lead. Suppose we take a vote at time ¢; participants
have to not only know the state of their deliberations about M at ¢, but be
good predictors of what paths deliberation will follow after ¢, so that they
could predict the ultimate projected end of the deliberations. Because
such estimations are exceedingly difficult to make, the deliberative demo-
crat stresses the need for actual discourse; it is the actual path the
discourse takes that determines its outcome. In light of this, the most we
can hope for from a vote is evidence of the state of deliberation at the time of
the vote. If public reason is to be seen as the outcome of the deliberation,
and if voting is a way of coping with the fact that we must act before the
deliberation has reached its outcome, a deliberative democrat should
want the vote to reflect how far the deliberation has proceeded. Given
path dependence, all that really can be known about the requirements of
public reason at t is the state of the deliberation at ¢.

Yet this raises a puzzle. If we accept that voting ‘cuts short’ deliberation,
then we know that the proposal has not yet been vindicated by the
deliberation; the deliberation has not been completed. If we are not trying
to predict what would happen if the deliberation continued to its conclu-
sion, what is the point of voting now? One possibility, not explored in the
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literature on deliberative democracy, is that we might be aiming at (what
I shall call) quasi-vindication. Perhaps the most we could achieve is a
collective judgment whether at ¢ any consideration has been advanced
thus far that shows proposed law L has failed as a candidate for public
reason on M. A proposal that is quasi-vindicated at t may fail to be vindi-
cated later in the deliberation: perhaps L will have to be modified to meet
an objection (again we confront path-dependence), or dropped altogether.
But given that this cannot be known, the best voting procedure for which
the deliberative democrat can reasonably hope would be one according to
which, if a vote is taken at time ¢, L will pass if and only if L has been
quasi-vindicated at ¢. To ask more — that it predicts whether at the end of
the deliberation the proposal will be finally vindicated is to ask that the
voting procedure outpaces actual deliberation.

The alternative to developing some theory of voting as revealing quasi-
vindication is to retreat back to a counterfactual view of deliberation —
validity is what actual discourse would lead to if it were carried out to its
conclusion. This preserves the role of voting as an indicator of validity —
we vote for L because we think it is (now) valid, it is what a certain sort of
discussion would converge on — but this view undermines the necessity
of actual democratic deliberation. It is at least possible that on many tech-
nical matters the decision of a panel of experts or a Supreme Court (see
section 7.5) is a better indication of what would be agreed to by everyone
under ideal conditions than is actual democratic discourse; the counter-
factual test may justify employing an expert panel rather than democratic
deliberation.

Morality and law

Thus far, my analysis of Habermas has been oversimplified: I have
assumed that the task of democratic deliberation is simply to arrive at
valid norms of justice. Habermas makes clear, though, that law is not
simply to be identified with morality or, in his terms, with norms. Habermas'’s
aim is to chart a course between two well-established and opposed views
of laws. According to legal positivism laws are social facts: as John Austin
put it, they are commands of the sovereign, to other positivists they are
patterns of obedience. The important point for positivists is that laws are
social realities that guide the behavior of subjects. As such, the study of
law is not a study of what law should be, or what is a moral law, but what
law as a social fact is, how it functions, and how it is possible. Thus a legal
positivist will argue that L can be a law even though it is highly immoral:
the criterion for being a law is independent of the criterion of morality. In
contrast, natural law theory has held that in order for L to be a law it must be
morally justified: an immoral law — or, at least, a grossly immoral law — is
no law at all. This makes laws out to be norms. The natural law theorist
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need not hold that every moral rule is also a law: in addition to being
morally justified, it is plausible to add that L must have been enacted in a
certain way by the proper authorities. Nevertheless, on this natural law
theory, law is a subset of morality; in that sense it is derivative of morality.

The interpretation presented thus far depicts Habermas as a natural
law theorist, insofar as democratic deliberations about laws are a search
for moral validity. Habermas certainly insists that this is an important
aspect of law. Following Kant, Habermas tells us that one perspective on
laws is to see them as ‘laws of freedom’. Rules that are self-imposed —
that are validated in the proper sort of discourse — can be understood as
being freely accepted by everyone.” Habermas, though, maintains that
this natural law insight overlooks the other aspect of laws: they are also
social facts — rights and duties backed up by coercion which structure
human action. This is the factual character of law on which the positivists
focused.

Habermas’s own view of law — as something between facts and norms —
is complex, but the core idea is that the rule of law as a system of
individual rights and constitutional provisions such as the separation of
powers provides the necessary context for what he calls ‘rational political
will formation” — rational democratic discourse and decisions in both
formal political institutions as well as the citizenry at large. ‘[T]here is a
conceptual or internal relation, and not simply a historically contingent

association, between the rule of law and democracy’.*

Discourse theory invests the democratic process with normative connotations
stronger than those found in the liberal model ... it gives center stage to the
process of political opinion- and will-formation, but without understanding
the constitution as something secondary; rather ... it conceives of constitu-
tional principles as a consistent answer to the question of how the demand-
ing communicative forms of democratic opinion- and will-formation can be
institutionalized. According to discourse theory, the success of deliberative
politics depends not only on a collectively acting citizenry but on the institu-
tionalization of procedures and conditions of communications, as well as the
interplay of institutionalized deliberative processes, with informally devel-
oped public opinion.”

The relation between law and normative validity in Habermas’s
account is clearly complicated. On the one hand, the fact of coercive laws
in a constitutional regime is a necessary context for a procedure that
yields a normative, rational will, and so can validate laws. Yet, of course,
not just any constitutional regime will do this — only that which is
normatively justified, a proper sort of constitutional order, provides the
background for a rational democratic procedure. It would appear, then,
that the normative character of law is, in the end, fundamental for
Habermas, for only the ‘fact’ of the right sort of law provides the neces-
sary framework for normative discourse.
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5.2 Liberal deliberative democracy
The liberty of the ancients and of the moderns

Whereas liberalism views individual rights to liberty as morally prior to
democratic decision making, and so circumscribing the area in which
democratic decisions are legitimate, egalitarian democratic critics of liber-
alism insist that individual rights arise out of the democratic, deliberative,
process. This debate about the relative priority of democratic political
rights and individual rights to liberty is long-standing.* Benjamin
Constant, a nineteenth-century French political theorist, distinguished
two understandings of liberty, the ancient and the modern:

First ask yourself, Gentlemen, what an Englishmen, a Frenchman, and a
citizen of the United States of America understand today by the word ‘liberty’.

For each of them it is the right to be subjected only to the laws, and to be
neither arrested, detained, put to death or maltreated in any way by the arbi-
trary will of one or more individuals. It is the right of everyone to express
their opinion, choose a profession and practice it, to dispose of property, and
even to abuse it; to come and go without permission, and without having to
account for their motives or undertakings. It is everyone’s right to associate
with other individuals, whether to discuss their interests, or to profess the
religion which they and their associates prefer, or even simply to occupy their
days or hours in a way which is most compatible with their inclinations or
whims. Finally it is everyone’s right to exercise some influence on the adminis-
tration of the government, either by electing all or particular officials, or
through representations, petitions, demands to which the authorities are
more or less compelled to pay heed. Now compare this to the liberty of the
ancients.

The latter consisted in exercising collectively, but directly, several parts of
the complete sovereignty; in deliberating, in the public square, over war and
peace; in forming alliances with foreign governments; in voting laws, in pro-
nouncing judgments, in examining the accounts, the acts, the stewardship of
the magistrates; in calling them to appear in front of the assembled people, in
accusing, condemning or absolving them. But if this is what the ancients
called liberty, they admitted as compatible with this collective freedom the
complete subjection of the individual to the authority of the community.?’

On the face of it, it seems that egalitarian versions of deliberative demo-
cracy side with the ancients against the moderns, at least insofar as they
accord primacy to collective political deliberation. To be sure, democratic
egalitarians believe that the liberties of the moderns — religious freedom,
freedom of conscience and association — will arise out of a properly func-
tioning democracy; but they insist that these rights are not morally prior
to democratic rights and so do not pose limits to a legitimate democratic
decision. Robert Dahl, perhaps the most famous contemporary demo-
cratic theorist, calls a liberal democracy, in which the personal liberties
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provide limits on legitimate democratic decisions, ‘limited democracy® — a
democracy, that is, is limited by the rights of citizens. Dahl is critical of
such half-hearted democracy. According to Dahl, the only rights that
properly limit the demos are the rights intrinsic to democracy itself, such
as the right to vote. This, however, implies that democracy is prior to
liberalism, and is only contingently related to it.

Liberty and deliberative democracy

Habermas'’s position is, again, somewhat more complicated: he seeks to
mediate between, or to integrate, the liberties of the moderns and
ancients. He thus rejects both liberalism and what he calls ‘republican-
ism’, which upholds the priority of the liberty of the ancients. Joshua
Cohen, another leading theorist of deliberative democracy, is more clearly
in the liberal camp, advancing a case for an inherently liberal conception
of deliberative democracy: one in which the liberty of the moderns is an
inherent and necessary part of a deliberative democracy. According to
Cohen, the core of the deliberative conception is ‘the ideal of political
justification’.” An exercise of coercive political power is justified only if it
is based on ‘free public reasoning among equals’*® So at the crux of
Cohen’s conception of deliberative democracy is the traditional liberal
ideal that each person must be respected as free and equal.® Citizens are
considered free because, given the fact of reasonable pluralism (see
section 1.2), each person is free to decide for herself what vision of value
or the good life she will pursue; the polity is not committed to any specific
understanding of the good life to which all citizens must ascribe as a
condition of membership. Citizens are equal insofar as each is understood
to have the capacities for reasoning that allow for equal participation in
deliberations about the legitimate exercise of coercive public authority.*
Cohen thus understands ‘the fundamental idea of democratic legitimacy’
as the requirement that ‘the authorization to exercise state power must
arise from ... the discussions and decisions of the members [of a society],
as made within and expressed through social and political positions
designed to acknowledge their collective authority’.*

Cohen, though, is sensitive to our post-Enlightenment quandary. Given
the fact of reasonable pluralism (section 1.2) — the absence of shared ‘com-
prehensive moral or religious views’* — political justification requires that
each citizen be given reasons that are acceptable to her in support of polit-
ical proposals. Cohen is adamant that it is not enough for legitimate
democratic decision making that ‘the interests of all be given equal con-
sideration in binding collective decisions’.*® The freedom and equality of
each is only respected by a deliberative process in which reasons for
proposals are advanced — and they must be seen as reasons from the
perspective of all of reasonable citizens. Cohen calls this requirement the

“principle of democratic inclusion’.*
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Given this, a legitimate deliberative process cannot require some citizens
to abandon, ignore or violate deep-seated reasonable beliefs that stem
from the comprehensive conception of value and the good life.

Suppose that our democracy requires that a person accept as sufficient for
justification a reason that his religious or moral philosophy compels him to
deny as sufficient — ‘compelled’, because denying the sufficiency of these
reasons follows from a religious or a moral philosophy that not unreasonably
commands the person’s conviction. This is to deny the person standing as
an equal citizen — to deny full and equal membership in the people whose
collective actions authorize the exercise of power.”

That would violate the basic maxim to treat all as free and equal. Given
this, Cohen insists that a conception of deliberative democracy under con-
ditions of reasonable pluralism must acknowledge the fundamental place
of religious freedom and, by extension, expressive freedoms: freedoms to
articulate ‘thoughts and feelings on matters of personal or broader human
concern’.® The upshot is that, given the conditions of reasonable plural-
ism, the ‘liberties of the moderns’ are crucial to deliberative democracy;
justified deliberative democracy is thus liberal deliberative democracy.

Two worries about Cohen’s defense of liberal rights

Cohen’s basic argument for the inherent liberal character of deliberative
democracy under conditions of reasonable pluralism appears to run along
the following lines:

1 A coercive law or public policy is justified only if all reasonable
citizens have adequate reasons for embracing it.

2 To treat citizens as free and equal requires that all laws and policies be
justified as in (1).

3 A citizen does not have a good reason to embrace a law or policy that
requires he ignore or violate a deep reason of his that flows from his
basic view of what makes life worth living, such as a religion or a
moral philosophy.

4 Thus it follows that no law or policy can require a citizen to ignore or
violate a deep reason of his that flows from his basic view of what
makes life worth living, such as a religion or a moral philosophy.

5 Under conditions of modern pluralism, every law or policy that seeks
to establish a religious view or favor one religion over others will fail
to meet the requirement of (4).

6 Thus deliberative democracy under conditions of modern pluralism
will effectively require freedom of religion.
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This is a powerful argument. However, it is important to point out that
Cohen does not believe that this argument establishes absolute rights.
Some regulations, he argues, do not impinge ‘very deeply’ and so appar-
ently can be justified even if they do run contrary to substantial reasons
based on comprehensive views of the good life.*” Cohen focuses on
religion because it is ‘deeply held” and provides ‘substantial reasons’. It
thus seems that the strength of a liberal right protecting an interest or
belief (I) against a law (L) depends on two factors:

1 How deeply held and substantial is I?
2 How deeply does L impinge on I?

The more deeply held and substantial I is, and the more deeply L would
impinge on I, the stronger is a citizen’s right against the imposition of L.
Although both factors are sensible, and it is hard to see how any reason-
able theory of law and rights can avoid asking the second question, the
first is more problematic. To answer the first question we must know a
good deal about a person’s structure of beliefs: we need to know how
important I is to him (and how sincere he is in avowing I). This was the
approach taken by United States Selective Service Boards in determining
whether a potential draftee was a pacifist. The draftee had to show the
board that his pacifism was deeply held. It apparently had to be based on
a religious conviction, and could not admit of exceptions. The potential
draftee would not, for example, be deemed a pacifist, and so exempted
from the conscription law, if he held that some wars might be justified —
that apparently demonstrated an insufficiently deeply-held pacifism.
Now in one way this appears a reasonable approach. Adopting a
reasoning much like Cohen’s, the Selective Service Board was sensitive to
deeply held and substantial reasons, and that a law might ‘compel” some
citizens to reject such reasons. Still, we can observe two worrying aspects
of this approach. First, it seems to justify intrusive procedures by which
citizens are tested for the depth of their opposition. After all, it is not
simply a sound objection, but a deeply held sound objection, that constitutes
a strong objection. It is thus not enough to publicly deliberate about the
soundness of the objection to a law; a biographical matter is also relevant —
how deeply held is this reason by the objector? Is he really a deeply
religious person? This points to the relevance of the Selective Service
Board’s inquiry into the depth of one’s convictions. Second, and this was
clearly the result of the Selective Service Board’s procedures, the criterion
of depth disadvantages those who are sensitive to complexity while
favoring those who adhere to absolutist views. Potential draftees who had
objections to military service in the Vietnam War, but could conceive of
wars in which their participation would be justified, were held to
have insufficiently deep commitments: they were willing to trade off
their objections to war for other goods in some circumstances. Given
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the complexities of the goods at stake in different wars — reflect on the
differences between the United States Civil War, The Second World War
and the Vietnam War — it hardly seems unreasonable to see participation
as warranted in one or two but not the third. Indeed, a view that refuses
to see any differences looks somewhat unreasonable, but it was precisely
such ‘deep’ and ‘substantial’ objections that the Selective Service
acknowledged as genuine. On the face of it, it would appear that Cohen
would have to be sympathetic to the Board’s approach, and its bias
towards simple, extreme and deep commitments.

5.3 Is deliberative democracy a consistent ideal?
Three ideals of deliberative democracy

Our explications of Habermas’s and Cohen’s specific formulations of
deliberative democracy indicate that three sub-ideals characterize the
general ideal of deliberative democracy. The first, the Ideal of Reason, is at
the heart of deliberative democracy. As Cohen observes, ‘[t]he notion of a
deliberative democracy is rooted in the intuitive idea of a democratic
association in which the justification of the terms and conditions of asso-
ciation proceeds through public argument and reasoning among citizens’.*’
According to the Ideal of Reason, then:

Deliberation is reasoned in that the parties to it are required to state their
reasons for advancing proposals, supporting or criticizing them. They give
reasons with the expectation that those reasons (and not, for example, power)
will settle the fate of their proposal.*!

In itself, embracing the Ideal of Reason is hardly an innovation. Aristotle
and his followers present us with an ideal of collective political choice
based on reasoned deliberation; and to one commentator the ‘distin-
guishing feature” of the liberal tradition is reasoned political delibera-
tion.* Contemporary deliberative democracy is distinctive, however, in
making two further claims. Deliberative democrats insist that delibera-
tion must be public in a radical sense — only reasons that can be embraced
by all of us are truly public, and hence justificatory. As Gerald Postema, a
contemporary advocate of deliberative democracy, has put it, a public
reason must be a shared reason.”® So according to the Ideal of Public
Justification, a policy or principle P is justified only if it can, in some way,
be embraced by all members of the public.

Now most deliberative democrats maintain that, together, the Ideals of
Reason and Public Justification lead to what I will call the Regulative Ideal
of Real Political Consensus. Recall that, for Habermas, validity supposes an
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‘agreement’ that ‘expresses a common will” that arises from an actual
‘process of argumentation in which the individuals concerned cooperate’.
(see section 5.1). Postema expresses this ideal when he tells us that ‘[a]gree-
ment among members of the community is set as the open-ended task or
project of ... [the] exercise of practical reason and judgment’.* ‘[T]he aim
of the regulative idea is agreement of conviction on the basis of public
reasons uttered as assessed in public discourse’.* While this basic idea
seems clear enough, the Regulative Ideal of Real Political Consensus is
difficult to precisely characterize. Both Habermas and Cohen are well
aware that complete actual consensus is not a reasonable aim: ‘even an
ideal deliberative procedure will not, in general, issue in consensus’.*
Postema, like Habermas, is clear that the deliberations of citizens are not
apt to yield a consensus, and so we may have to cut the discussion off by
taking a vote.”” But, he says, no such closure can ever be final - ‘public dis-
cussion must remain open until common conviction is reached’** But although
the regulative goal is not actual complete political consensus here and
now, the Regulative Ideal of Real Political Consensus is more than a claim,
that, ideally, all rational people should agree. Achieving actual common
conviction is the ideal that should regulate political institutions and
processes. As Postema stresses, this notion that public discourse can reach
consensus is

not meant merely as a heuristic device, like Rawls’ ‘original position’,
describing the reasoning of a hypothetical congregation of abstract, represen-
tative, rational, beings whose choice under restricted conditions is supposed
to tell us something about the principles we have reason to endorse. Rather,
it is intended as a model for real moral discourse in concrete, historical, social
conditions. It is an idealization, to be sure, but it is an ideal to which we can
demand real social and political institutions to approximate.*

One way of expressing this ideal is to insist that healthy democratic politi-
cal institutions should generate wide, though not of course complete,
actual consensus on political outcomes. This, I think, is true to Jean-
Jacques Rousseau, in whose footsteps many deliberative democrats
follow (but see also Chapter 6 below). It will be recalled that to Rousseau
the breakdown of actual consensus into ‘contradictory views and debates’
indicates the corruption of the body politic.” “The more concert reigns in
the assemblies, that is, the nearer the opinion approaches unanimity, the
greater is the dominance of the general will. On the other hand, long
debates, dissensions, and tumult proclaim the ascendancy of particular
interests and the decline of the state’.”!

Although deliberative democrats such as Cohen wish to draw back from
the ideal of Real Political Consensus, it appears an essential part of their doc-
trine. The defining feature of deliberative democratic theories is that public
justification is tied to actual discourse; only the outcomes of actual delibera-
tions serve to justify coercive laws. ‘Outcome’, in this context, however, has
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to mean something like ‘actual agreement’, for the test of correctness is
precisely the tendency of the discourse to lead to convergence.

To be plausible, deliberative democracy’s three ideals must be consis-
tent: it must be the case that all three can, at least in principle, be satisfied.
Should it be the case — as I believe it is — that it is impossible to simulta-
neously meet these three ideals, then deliberative democracy is, literally,
a chimera — a fanciful hybrid of different parts. I shall argue in this section
that, so far from leading us toward the Regulative Ideal of Real Political
Consensus, The Ideals of Reason and Public Justification point us away
from it.”> Common conviction, I shall argue, is not a regulative ideal of
political discourse aimed at sincere public justification.

Sincerity as Part of the Ideal of Reason

As indicated above, according to the Ideal of Reason ‘[d]eliberation is
reasoned in that the parties to it are required to state their reasons for
advancing proposals, supporting or criticizing them. They give reasons
with the expectation that those reasons (and not, for example, power) will
settle the fate of their proposal’.®® To say that parties are giving ‘their
reasons’ supposes that they are giving what they believe to be good reasons.
Postema insists that ‘[p]articipants regard themselves as bound by a prin-
ciple of sincerity to present proposals and evidence, arguments, and inter-
pretations that they can fully endorse’.>* This, I think, is actually too
restrictive. Postema’s principle would seem to imply that Betty, who is
trying to convince Alf to accept her proposal P, can appeal to reason R in
support of P only if Betty actually accepts R as a good reason for her to
endorse P.% Suppose, though, that Betty proposes the policy that child
health care should be funded by the state. And suppose further that Betty,
an atheist feminist, supports this policy because she believes it will help
empower women. Now when deliberating with Alf, a Roman Catholic
who supports right-to-life groups and believes that the proper place for
women is in the home, she rightly believes that he will be unmoved by
her reason. But suppose she says to Alf “Your religious beliefs about the
sanctity of life justify your support of child health care’. This certainly vio-
lates Postema’s principle of sincerity, as Betty cannot fully endorse this
reason. But if (1) Betty really does have good reasons of her own to
endorse child health care, (2) she believes that Alf is justified in holding
his religious beliefs and, (3) she believes that Alf’s religious beliefs really
ought to lead him to support child health care, then her appeal to them
does not seem objectionably insincere.”® After all, she believes that she has
good reasons to support the policy and that Alf is justified in entertaining
reasons that should lead him to endorse the policy. In this case they have
convergent reasons for supporting the policy (see section 7.4).” I propose,
then, a more modest Principle of Sincerity:
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A reasoned justification must be sincere. Betty’s appeal to
reason R justifying P to Alf is sincere if and only if (1) she
believes that she is justified in accepting P; (2) she believes that
Alf is justified in accepting R; (3) she believes that R justifies P
in Alf’s system of beliefs.

Rational consensus and the pursuit of actual political consensus

Distinctive of deliberative democracy is the conjunction of this Ideal of
Reason to an Ideal of Public Justification, or the giving of uniquely public
reasons. One does not simply utter reasons that one finds sound, but one’s
arguments must be directed at what others can see as good reasons.
Recall that, according to Cohen, the core of the deliberative conception is
‘the ideal of political justification’.”® Now taken together, the Ideals of
Reason and Public Justification lead us to seek what Cohen calls a ‘ratio-
nally motivated consensus — to find reasons that are persuasive to all who
are committed to acting on the results of a free and reasoned assessment
of alternativess’.” If (1) I am committed to giving good reasons for my
political proposals and (2) I am also committed to the idea that these
reasons must (in some sense) be seen as good reasons by every member
of the public, I seem committed to the further claim that (3) my proposal
P is justified only if, supposing all members of the public were fully ratio-
nal and reasoned in good faith, all would accept it. For if any rational
member of the public does not have a good reason to accept my proposal,
it appears that I have not lived up to the Ideal of Public Justification.

Now although the notion of a ‘rationally motivated consensus’ is not at
all the same as the Regulative Ideal of Real Political Consensus, it is easy
to see why many would think that they are intimately related. Deliberative
democrats often talk of voting as ‘cutting the discussion off before rational
consensus is achieved’, implying that the actual quasi-consensus achieved
at the time of the vote was a stopping (or pausing) point on the road to an
ideal rational consensus. This is certainly the view suggested above by
Habermas (see section 5.1) and Postema (this section). Actual Political
Consensus, it is thought, is an approximation of rationally motivated
consensus. Thus, if the Ideals of Reason and Public Justification endorse an
ideal of a rationally motivated consensus, it is reasoned, they must also
endorse its approximation — the Ideal of Real Political Consensus. I believe
that this basic supposition of deliberative democracy is mistaken.
Although it is indeed the case that the Ideals of Reason and Public
Justification commit us to an ideal of a rationally motivated consensus, the
same ideals prevent us from embracing the Regulative Ideal of Real
Political Consensus.

In order to see why this is so, let us consider more fully how to inter-
pret the crucial Ideal of Public Justification, and how it relates to the idea
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of a ‘rationally motivated consensus’. Three interpretations are worth
considering. None, we shall see, combine all three elements of deliberative
democracy: The Ideals of Reason, Public Justification and the Regulative
Ideal of Real Political Consensus.

Public Justification as Rational Consensus

The most obvious way to interpret the Ideal of Public Justification is to
simply articulate it in terms of an ideal rational consensus. Let us call this
Public Justification as Rational Consensus:

Principle/policy P is publicly justified if and only if, supposing
everyone reasoned in good faith, reasoned perfectly and had
perfect information, everyone would accept P. (Or no one
would reject P).

Manifestly, this is consistent with the Principle of Sincerity. The “public’
addressed in Public Justification as Rational Consensus is composed
solely of purely rational deliberators — they are perfectly rational, well-
informed and argue in good faith in the sense that they accept all, and
only, what they have good reason to accept. But while Public Justification
as Rational Consensus expresses an ideal of sincere public justification, it
does not ground the pursuit of actual political consensus. What would be
done by fully rational and informed people with unlimited ability to
process information does not seem an appropriate benchmark for our
practice. That demigods would agree hardly seems a reason for us to
aspire to actual political consensus. Ours is a condition of scarcity of
cognitive resources and information, in which the pursuit of minimal
rationality is challenging enough, without seeking to model our practices
on what we would do if we had such semi-divine status.®” And because
we know that actual people fall far short of cognitive perfection, one who
accepts Public Justification as Rational Consensus should not expect
anything even approaching actual consensus on policy P.

Public Justification as Rational Consensus supports the pursuit of
actual consensual politics only if we can suppose — as I think Rousseau
did - that the pursuit of actual consensus is the best way to track what
perfectly rational agents would all accept. But a contrary hypothesis
seems equally plausible: as many have pointed out, actual consensus is
sometimes, perhaps often, better obtained by advancing arguments that
do not meet Public Justification as Rational Consensus.”" For example, a
large body of evidence indicates that most reasoners rely on what Amos
Tversky and Daniel Kahneman describe as ‘heuristics;” of special interest
here are the ‘vividness’ and ‘availability’ heuristics.®* According to the
former, people draw on the most vivid or psychologically salient bit of infor-
mation, typically discounting or altogether ignoring better information;
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the latter concerns the way in which people base their judgments on the
most readily retrievable information. Thus, for example, one reason that
racial or ethnic stereotypes persist is that they focus on vivid and avail-
able information. People find these false but simple images compelling
and attractive. Consequently, it seems a reasonable conjecture that the
political judgments of cognitively imperfect people are more apt to con-
verge (though of course incompletely) on stereotypical characterizations
of some groups than fully-informed understandings. A political style that
sought to move as far as possible down the road of actual consensus may
well employ stereotypes, thus embracing arguments that violate Public
Justification as Rational Consensus. A comparison of the deep cleavages
in the democracies of the 1930s with the widespread consensus in authori-
tarian states, which made extensive appeal to ethnic stereotypes to vilify
minority groups, suggests that this may well be more than an interesting
possibility suggested by psychological research.

It might be responded that, although cognitively flawed arguments
could perhaps gain wide approval, they could never be the objects of
total consensus. But that seems quite beside the point, for we are never
going to achieve complete actual consensus on any interesting constitu-
tional or political issue. Our options are always between conditions of
imperfect consensus. Given this, and given the wide attractiveness of
heuristics that can lead to results that would be rejected by perfectly
rational creatures, there is no compelling reason to suppose that the path
to the most justified position according to Public Justification as Rational
Consensus is the same path as that which seeks the widest possible
consensus among citizens in the actual political world, a fact demagogues
are well aware of.®®

Public Justification as Consensus Among Reasonable People

Perhaps the problem is with the thoroughly rationalistic conception of
public justification expressed by Public Justification as Rational
Consensus. And, indeed, many deliberative democrats seem to offer a
much less demanding conception of Public Justification as Consensus
Among Reasonable People:

Principle/policy P is publicly justified if and only if it would be
accepted by every reasonable person reasoning in good faith.
(Or, it would not be rejected by any reasonable person).

If we explicate ‘rationally motivated consensus’ along the lines of Public
Justification as Consensus Among Reasonable People, the jump from
‘rationally motivated consensus’ to the Regulative Ideal of Real Political
Consensus seems a short one; and thus it seems as if, after all, a deliberative
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democrat might be able to unite all the ideals. To be sure, Public
Justification as Consensus Among Reasonable People does not require the
actual consent of everyone before a principle or policy can be justifiably
imposed. Objections from unreasonable people need not stop the coercive
imposition of law. Clearly, though, those who adopt Public Justification as
Consensus Among Reasonable People believe that, overwhelmingly, ordi-
nary reasoners are — or usually are — reasonable in the requisite sense: they
are free from gross cognitive defects and typically reason in good faith
according to well known and widely accepted canons of thought.
Consequently, a practice modeled on this conception of public justifica-
tion would seem committed to some fairly broad-based actual political
consensus; if almost everyone is reasonable (at least most of the time), and
if a justified policy must be accepted by every reasonable person (or not
rejected by any reasonable person) it is clearly a sign that things are amiss
if policies are imposed in the face of actual widespread dissent.

Public Justification as Consensus Among Reasonable People, however,
is unacceptable as an explication of the notion of a rationally motivated
consensus. It will be recalled that the notion of a rationally motivated con-
sensus derives from the Ideals of Reason and Public Justification.
However, Public Justification as Consensus Among Reasonable People is incon-
sistent with the Ideal of Reason, as it accepts arguments inconsistent with the
Principle of Sincerity. To see this, consider again Betty’s proposal that
child health care be provided by the government; suppose again that her
atheist-feminist beliefs give her good reason to support the proposal. Alf
is a reasonable person — he is cognitively normal and reasons in good faith
according to widely embraced canons of thought; once again, he has reli-
gious beliefs that lead him also to endorse state-provided health care.
According to Public Justification as Consensus Among Reasonable People
the proposal would seem to be justified (in the public restricted to Alf and
Betty). But let us now suppose that, in Betty’s considered opinion, Alf’s
religious beliefs are not justified: she thinks religious beliefs are nonsense.
In this case the Principle of Sincerity implies that she has not engaged in
reasoned justification if she appeals to Alf’s religious beliefs; but accord-
ing to Public Justification as Consensus Among Reasonable People the
appeal would be justificatory. So, according to Public Justification as
Consensus Among Reasonable People an imposed policy of state-
supported child health care would be justified, but Betty’s commitment to
reasoned justification insists that it is not. Public Justification as Consensus
Among Reasonable People thus allows that what Betty sees as bad
reasons may be justificatory.**

Of course this problem would not arise if it was the case that Alf think-
ing that R is a good reason when it is not implies, ipso facto that he is an
unreasonable person. But this would essentially drive us right back to
Public Justification as Rational Consensus. And, as a matter of fact, it
seems that reasonable people have a large number of unreasonable
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beliefs. Consider, for example, the famous belief perseverance experiments
of Lee Ross and his associates, which induced subjects to develop theories
and opinions on the basis of information that was later shown to them to
be false.”” In one experiment, subjects were given false feedback when
sorting authentic suicide notes from fictitious ones. Based on their ‘suc-
cesses’ and ‘failures’, subjects developed beliefs about their own compe-
tency at the task, and their future ability to make such discriminations.
Afterwards, subjects were extensively debriefed, and each subject
acknowledged that his or her ‘performance’” was strictly an artefact of the
experimenters’ manipulation. Nevertheless, even after the experimenters
discredited the evidence upon which their beliefs were based, subjects
showed marked belief perseverance — subjects tended to believe they were
competent at the task even after the evidence for their competency was
undermined. Similar results were achieved in an experiment in which sub-
jects were induced, by giving them false evidence, to develop theories
about the relation between fire-fighters’ professional performance and the
fire-fighters’ scores on a test for risk taking. Once again, despite being later
informed that the scores were fictitious, subjects showed significant perse-
verance in their theories. The subjects were above normal in intelligence,
and their beliefs were subject to far more rigorous criticism than are most of
our political beliefs. In spite of all this, subjects continued to hold beliefs
that seem manifestly unjustified.®® Since their evidence in favor of their
beliefs was shown by the experimenters to be illusory, the belief that they
do not know whether they possess these skills is strikingly more credible
than the belief that they do. The subjects have all the information they need
to draw that conclusion, yet they do not. The results of this experiment are
consistent with a large body of evidence showing that reasonable people
often have strikingly unreasonable beliefs.”

Public Justification as Agreement in Reasonable Belief

More promising for an account of public justification is to focus on rea-
sonable beliefs rather than reasonable people, thus Public Justification as
Agreement in Reasonable Belief:

Principle/policy P is publicly justified if and only if everyone
has reasonable grounds for accepting it. (Or no one has
reasonable grounds for rejecting it).*

The focus here is not on what reasonable people accept (or would reject)
but whether principles or policies would be accepted or rejected on the
basis of reasonable beliefs. A deliberative democrat relying on Public
Justification as Agreement in Reasonable Belief could respond to the
above case by insisting that Betty’s argument is not justificatory even
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though reasonable Alf accepts it because his acceptance of it is not based
on a reasonable belief.

Explications of Public Justification as Agreement in Reasonable Belief
must avoid collapsing into either Public Justification as Rational Consensus
or Public Justification as Consensus Among Reasonable People. If we
characterize a reasonable belief as one that a fully rational, perfectly well-
informed person would accept, we move back to Public Justification as
Rational Consensus. Even an articulation of ‘reasonableness’ in terms of
what is fully justified (where one can have a fully justified belief that is
not what a fully informed person would believe)* would seem to share
the problem of Public Justification As Rational Consensus: there is no
compelling reason to suppose that the pursuit of actual political consen-
sus is the best way to track what would be accepted by beings who always
had fully justified beliefs. On the other hand, to hold, as does Cohen, that
‘[a]n understanding ... is fully reasonable just in case its adherents are
stably disposed to affirm it as they acquire new information and subject it
to critical reflection’”® drives us back to Public Justification As Consensus
Among Reasonable People: a reasonable belief seems very much what-
ever a reasonable person is disposed to affirm (see section 5.4 below).” To
avoid these sorts of collapses an explication of Public Justification as
Agreement in Reasonable Belief must, I think, appeal to something like a
minimally credible belief or reason (see further section 8.2). A reasonable
belief, let us say, is one that is sufficiently credible to justify acceptance,
assuming that a belief that violates clear maxims of logic or is based on
manifestly bad evidence cannot be sufficiently credible. The notion of a
sufficiently credible belief is, I think, fundamental to justification.
Analyses of cognitive complexity show that human belief systems are far
too vast, and processing time much too precious, for us to accept the rule
‘Only believe what is bestjustified’.” In order to efficiently cope with such
complexity, we typically evaluate beliefs just long enough to decide
whether they are sufficiently credible — i.e., they pass some threshold of
reasoning/evidence that is sufficient to show that they merit acceptance.
And this threshold will be far below what is required to obtain the best
(i.e., most justified) belief.”

Although attractive —and I believe ultimately correct — this sort of expli-
cation of reasonable public justification requires appeal to people’s epis-
temic judgments about what constitutes a minimally credible belief.
Although we can expect more consensus on what is a sufficiently credible
belief than we can on what is the correct or best justified belief, there is
nevertheless bound to be considerable dispute. To some all religious
beliefs are unreasonable. Think about Freud’s characterization of religion:
‘[t]he whole thing is so patently infantile, so foreign to reality, that to any-
one with a friendly attitude to humanity it is painful to think that the
great majority of mortals will never be able to rise above this view of
life’.” On the other hand, many committed Christians insist that appeals
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to their religious convictions in political choice is entirely reasonable (as
indeed do many liberal philosophers);” it is Freudianism, they say, that is
preposterous. The same can be said by, and about, Marxism, Eco-Feminism,
Deconstructionism, Libertarianism and Fascism. This is not the point that
many claim that whatever they believe to be false they also believe to be
unreasonable.” The point, rather, is that for any one of these doctrines, a
large number of citizens firmly believe that they are more-than-a-little
crazy; they are not just wrong, but unreasonably so.” The problem is that
we do not simply live in a society with plural understandings of the good
life, but with diverse and conflicting ideologies that insist their competi-
tors are deeply misguided. None of this is to say that political life in an
ideologically fractured society is impossible. It does, however, strain
beyond plausibility the claim that politics ought — even ideally - to aim at
actual consensus. If I believe that Eco-Feminism is an unreasonable
doctrine, then even accepting Public Justification as Agreement in
Reasonable Belief, I will not see myself as having a reason to obtain the
assent of an Eco-Feminist, nor see her rejection of my proposal as show-
ing it is not publicly justified.

5.4 Minimizing reason to maximize agreement
A short summary

Let us briefly pause and draw together this somewhat complicated
discussion. The problem is this: deliberative democrats seem committed
to the ideals that deliberation should be based on genuine reasons, that
these reasons should be public insofar as they can be accepted by every-
one, and that politics should aim at some approximation to real political
consensus. However, I have argued that meeting any two seems inconsis-
tent with achieving the third.

1 The Ideals of Reason and Public Justification can be met by defining
public justification in terms of what ideally rational people would
accept. But then it seems dubious that Actual Political Consensus
is plausible, since what actual people will converge on may greatly
differ from what ideally rational people would agree to.

2 The Ideals of Public Justification and Actual Political Consensus can be
met by understanding public justification as what all normal reason-
ers would accept. But we have seen that this is apt to conflict with the
Principle of Reason, and especially the Principle of Sincerity.

3 The Ideals of Public Justification and Reason can be united by under-
standing public justification as the convergence of reasonable beliefs.
But even that will result in significant departures from Actual Political
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Consensus, since actual people differ about just what constitutes a
reasonable belief.

Cohen’s circle

The deliberative democrat has a reply to this line of criticism. The second
point describes a case in which the Ideals of Public Justification and
Actual Political Consensus are united, but conflict with the Ideal of
Reason. What, however, if we adopt a minimalist conception of reason,
such that whatever a reasonable person accepts is, by definition, a good
reason? This idea is suggested by Cohen, who tells us that ‘a considera-
tion is an acceptable political reason just in case it has the support of the
different comprehensive views that might be endorsed by reasonable
citizens’.”® Thus R is a good reason if and only if it has the support of
every reasonable citizen’s comprehensive moral or religious view.
Obviously, if this proposal suffices, there will not be a conflict between
Public Justification as Consensus Among Reasonable People and the Ideal
of Reason, since the latter is essentially defined in terms of the former.
How, then, does Cohen understand the core notion of a reasonable
person? People are reasonable, we are told, ‘in that they aim to defend
and criticize institutions and programs that others, as free and equal, have
reason to accept’.”” This, though, seems circular: a good reason (or reason-
able belief) was defined as following from the comprehensive view of a
reasonable person, but a reasonable person is defined as one who seeks to
justify institutions and programs in terms of what others have reason to
accept. To appreciate the circularity, suppose a two-person world of Alf
and Betty where the only public debate is about law L. Alf wants to know
whether consideration R is a reason for Betty to accept law L. In order to
know whether R is a reason for her to accept L, he must know whether R
follows from Betty’s comprehensive view that she holds as a reasonable
person. So he must first decide whether Betty is a reasonable person. Betty
is a reasonable person only if she seeks to defend or criticize L to Alf in
terms of good reasons that Alf accepts. So in order for Alf to determine
whether Betty is a reasonable person he must consider whether she seeks
to provide Alf with good reasons; so Alf must know what are good
reasons to him. Suppose Betty offers R* as a reason for to him to reject L.
Now for Alf to know whether R* is a reason for him to reject L, he must
know whether R* follows from his reasonable comprehensive view, and
whether he is a reasonable person. So Alf needs to answer the question
‘Am I a reasonable person?’ if he is to know whether R* is a reason for
him. But Alf can only know if he is a reasonable person if he knows that
he seeks to provide Betty with good reasons; so he needs to have some
way to determine whether R is a good reason. That though, was the ques-
tion with which he began! His reasoning has led him in a circle. He can
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only know whether R is a reason for Betty if he already knows whether R
is a reason for Betty.

This is a serious flaw. Cohen seeks to show that the notion of a reason-
able person and a good reason cannot conflict by reducing each notion to
the other. The upshot, though, is that we have no firm idea of what either
is, thus undermining the very foundation of deliberative democracy.
Cohen perhaps can avoid this circle by insisting that ‘seeking’ to provide
good reasons to others is simply a matter of good intentions; one ‘seeks’
to provide good reasons simply if one wants to, even if one has no idea
what a good reason is. But that, surely, is an implausibly weak notion of
a reasonable person to undergird a conception of deliberative democracy.

Reasonable as simply “tolerant’

At this point it might be insisted that all this rests on a confusion: epis-
temic and political reasonableness are simply different ideas (I consider
this suggestion in more depth in Chapter 7). A view is epistemically
reasonable just in case believing it is justified, while a view is politically
reasonable (let us say) just in case it tolerates others. If so, then our atheist
(see section 5.3) is simply confused or being ambiguous when she asserts
that the religious citizen has unreasonable views; if it tolerates other views
of the good life and religions it simply is politically reasonable, full stop.
‘Reasonable’ in this sense does not mean ‘reasons well” but ‘is willing to
accord fair terms to others’, as we may say that an offer for a house was
‘reasonable’. Still, this proposal seems unacceptable. Two options present
themselves. (1) This may be advanced as an understanding of a ‘reason-
able person’ but we might still define independently the idea of a ‘good
reason’ or a ‘rational belief’. If we do this, the possible conflicts between
the Ideal of Public Justification as Consensus Among Reasonable People
and the Ideal of Reason noted in section 5.3 remain, indeed are intensified.
People may be ‘reasonable folks’ in this sense yet still act on bad reasons.
(2) Soif this conception of the reasonable is to assist the deliberative
democrat in replying to the argument of section 5.3, the deliberative
democrat would have to follow Cohen in reducing the idea of a good
reason to whatever a reasonable person advances (or, alternatively,
accepts) as a reason. That is, by definition, R is a good (political) reason if
R is espoused (or, alternatively, accepted) by a reasonable (ie., fair-
minded or tolerant) person. But surely this stripped-down conception of
a reason is entirely inadequate to ground a deliberative conception of
democracy. Suppose Alf is a fair-minded person who never makes unreason-
able demands of others; he says ‘it is morally wrong to have state-
supplied health care for the poor’. Then, by definition, he has advanced a
reason. And suppose Betty, another tolerant person, says ‘It is morally
required to have state-supported health care for the poor’. Then, by
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definition, she has advanced a reason. What has become of deliberation?
Reason has become relativized and all tolerant people give, by definition,
good reasons. In response, an advocate of this interpretation might say
that a fair-minded person would never make a demand like that. No
reasonable person would say that state supplied health care to the poor
was unjustified. Notice, now, that we have built into the very idea of reason-
ableness what is publicly justified. Rather than having a conception of
being a reasonable person, and then accepting that whatever proposals
such people can all accept are publicly justified, we now have a view of
‘being reasonable” in which we have a prior conception of what sort of
proposals are ‘reasonable’ (i.e., justified), and we define a reasonable
person as one who would only make such proposals to others.

Deliberative democracy must be based on a substantive conception of
good reasons, for only a rich conception of reasons can ground the core
ideal of deliberation. Recall Cohen’s characterization of ‘deliberative
democracy’ (see section 5.3) as ‘rooted in the intuitive idea of a democratic
association in which the justification of the terms and conditions of asso-
ciation proceeds through public argument and reasoning among citizens’.
Our intuitive notions of argument and reasoning cannot be divorced from
our epistemic standards — our ideas of what constitutes good evidence,
sound reasoning, relevant objections and so on. Because of this, a plausi-
ble conception of deliberative democracy cannot make the Ideal of Reason
simply derivative of consensus or our ideas of what constitutes a fair pro-
posal. And so it seems there remains the conflict between the Ideals of
Reason, Public Justification and Actual Political Consensus.

5.5 Summary

I began in section 5.1 by briefly explicating Habermas’s discourse ethic.
Moral discourse, Habermas, argues, aims at ‘validity” rather than truth,
though Habermas does insist that ‘normative claims to validity are analo-
gous to truth claims’* The two are analogous as both are vindicated in dis-
course by good reasons, and both discourses seek a rational consensus.
We then saw that, since Habermas maintains that the validation of moral
claims requires that actual discourse be carried out, he is led to a deliber-
ative conception of democracy in which citizens and legislators actually
engage in deliberation that aims to validate their claims.

Habermasian deliberative democracy, we saw, can be understood as an
alternative to liberal democracy, at least insofar as the ‘liberties of the
ancients’ appears to have some moral priority over the ‘liberty of the
moderns’. Section 5.2 examined Cohen’s resolutely liberal conception of
deliberative democracy. Cohen’s starting point is the liberal conviction
that each must be treated as free and equal agents in the modern context of
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reasonable pluralism. Directly addressing the theme of this book, Cohen
argues that treating each as free and equal under the conditions of modern
pluralism precludes polities organized around conceptions of the good
life or religion. Only a regime in which the laws are justified to each
reasonable citizen, by appeal to reasons that she accepts, treats all as free
and equal. This requires, Cohen argues, a deliberative democracy in which
liberal liberties are embedded.

Section 5.3 presented a somewhat complex criticism of deliberative
democracy (summarized at the start of section 5.4). The crux of this criti-
cism is that deliberative democrats are committed to deliberation (which
involves a conception of good reasons), public justification and some
form of actual consensus. These ideals are in tension, especially the ideals
of reason and actual consensus. The more we aim at actual consensus, the
more we are apt to find ourselves departing from good reason. The more
we focus on the best reasons, the more we are apt to find our arguments
unpersuasive to many. There is a wealth of evidence that real people often
fail to respond to good reasons; often, indeed, they respond better to bad
ones. If so, the ideals of deliberative democracy appear to conflict.

Section 5.4 examined two attempts to reunite the ideals by tying the
Ideal of Reason more closely to what actual people will agree to or believe.
Cohen’s effort, we saw, leads to a circle while the proposal that R is a
reason just in case it is a consideration advanced by a fair-minded person
undermines the possibility of fruitful deliberation.
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6.1 Aggregative democracy
Deliberative and aggregative democracy

In the last chapter we examined ‘deliberative democracy’, according to
which discourse among citizens induces convergence in their political
judgments. As Jon Elster has famously described it, the deliberative view
conceives of democracy as a ‘forum’ in which “preferences’ (or judgments)
are transformed through public reasoning: as we reason with each other,
and respond to each other’s arguments, unacceptably biased or unreason-
able views give way to those that can form the basis of a public consen-
sus.! The problem, I argued, is that a commitment to sincere reasoning
often, perhaps typically, prevents us from securing agreement. Sincere
reasoners find themselves in principled disagreements, which cannot be
negotiated or compromised. The metaphor of a ‘negotiation” is appropri-
ate when interests or mere preferences are at stake; but not in discussions
aimed at getting things right or the truth. And just as one must be guided
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by one’s own understanding of the truth, so too must one be guided by
one’s own understanding of reasonableness when applying a principle of
public justification. My efforts to sincerely give what I believe to be good
arguments that will not be rejected on reasonable grounds inevitably calls
on my own understanding of what constitutes reasonableness.

Because this is so, we will inevitably have competing judgments about
what is publicly justified. Sincere reasoners offering public justifications
will constantly differ. They will arrive at conflicting judgments about
what is reasonable, about what has met the test of reasonableness, about
what is sincere and much else. That is, a political order that embraces the
Ideals of Reason and Public Justification will be one of constant argu-
ments and disputes about what is justified, and there is no reason to think
that anything remotely like actual consensus will emerge on these issues.
Indeed, efforts to give the best justification may well lead one to put forth
arguments that block consensus. One can often achieve consensus by
splitting the difference, giving something to everyone. However, as
philosophers know better than most, this often leads to blurring the
dispute and confusing the issue. Philosophers excel at splitting hairs —
sharpening differences and making fine distinctions. That is an excellent
way to seek the truth (or, that which is best justified), but it is not a
particularly good way to achieve consensus.

Elster contrasts the deliberative conception to an aggregative view of
democracy, according to which the aim of democratic decision making is,
taking individual preferences (or judgments) as a given, to aggregate
them into a social decision through voting. The aggregative view makes
central what the deliberative view pushes to the periphery: that citizens
deeply disagree about matters of justice and the common good, and so a
vote must be taken to determine the social or public will. The aggregative
conception underlies much of our normal thinking about democracy.
Many of us talk about elections in terms of finding out what the people
think, what the people want, or giving the people’s judgment. According
to Thomas Jefferson, in collections of people self-government requires
following a collection of wills expressed by the majority; the majority, typi-
cally although not always through voting, articulates the collection of
wills.? And famously, while we have seen that deliberative democrats trace
their theory back to Jean-Jacque Rousseau’s Social Contract (see section 5.3),
Rousseau’s theory seems to accord far more importance than do delibera-
tive democrats to the process of voting. As we shall see, Rousseau often
suggests that voting can be understood as a way in which the voice of the
people is revealed. So, in light of the persistent disagreement among citi-
zens, perhaps we should explore more carefully the aggregative concep-
tion of democracy: that, in some way, voting among citizens who disagree
reveals the will of the people. In that sense, the outcome of a vote could be
considered the expression of public reason or the public will.
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The Voice of the People Thesis

Before exploring different versions of political, aggregative, democracy,
and how voting might produce a coherent public will out of diverse
private wills, it will help to fix ideas if we focus on a more precise statement
of the claim that political democracy — in particular, voting — reveals the
voice of the people. Let us, then, work with the Voice of the People Thesis:

Voting on occasion O, under the conditions of (1) universal
franchise, (2) equality of votes and (3) additional conditions C,
yields decisions that can be plausibly interpreted as revealing
what the people or the public want or believe on some issue, i.

A few clarifications are in order. First, the voice of the people thesis leaves
open both how we define issues and what the issue under consideration
is. This is a simplification, and one that down the road would require a
good deal of defense. How issues can be individuated is itself a con-
tentious matter; I have tried to deal with this problem elsewhere, but for
now I merely note it, and assume that it can be done.? Second, the voice of
the people thesis does not tell us whether the issue is about candidates or
substantive proposals. Third, the reference to the additional conditions C
indicates that any voice of the people theory will provide additional con-
straints on the way voting and political life must be conducted if voting is
to reveal the voice of the people. Famously, Rousseau argued that if
factions arise, or if many people abstain from voting, it will no longer be
plausible to interpret the outcome of an election as revealing the voice of
the people.* Of course, accounts of how voting can be interpreted as
revealing the voice of the public will be more or less interesting depend-
ing on how demanding are conditions C. If a theory builds in extremely
demanding conditions — specifying, for instance, the precise nature of the
voters’ preferences or beliefs — it will not be particularly interesting.® In
contrast, a theory that imposes modest conditions will be of much more
interest, as there is some hope that we can attain them, and so actually
interpret a democratic outcome as expressing the voice of the people.

6.2 Popular will theory
Popular will theories

Rousseau tells us that the social contract can be reduced to the following
terms: ‘Each of us puts his person and all his power under the supreme
direction of the general will, and, in our corporate capacity, we receive
each member as an indivisible part of the whole’.® Rousseau describes the
general will as the will of the ‘body of the people” or simply ‘the will of
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the people’.” Moreover, he insists that if the people deliberate under the
proper conditions, their vote will reveal the general will.®

It is this feature of Rousseau’s thinking that led William Riker to
describe him as a ‘populist’. According to Riker:

The fundamental notion goes at least back to Rousseau. There is a social
contract, which creates a ‘moral and collective body” that has ‘life” and ‘will’,
that is, the famous ‘general will’, the will of the incorporated people, the
Sovereign.... The way to discover the general will ... is to compute it by
consulting the citizens.’

Taking our cue from Riker, let us characterize Popular Will Theory thus:

On occasion O, under the conditions of (1) universal franchise,
(2) equality of votes and (3) additional conditions C, a decision
procedure D expresses the popular will of the people on some
issue, i by (4) aggregating the individual wills of each citizen
into a general will.

The general picture, then, is this: (a) there is a group of people; (b) each
member of the group has an individual will; (c) this group has a popular
or general will; (d) under certain conditions, the voting system computes
the popular will by consulting each citizen’s individual will; (e) the out-
come of voting thus expresses the popular will — the voice of the people.

Riker’s requirements for a Popular Will Theory

Riker advances two core requirements for an acceptable popular will
theory.

(1) Uniqueness  Let us call the first requirement ‘uniqueness” and define
it thus:

Let {p, ... p,} be the set of preference orderings' for individuals
1ton.

Let P be the social preference ordering.

Uniqueness: For any given profile of individual preferences
{p,-.. p.}, there is no more than one social preference P.

As is well known, Riker argues that the uniqueness requirement cannot
be satisfied. Consider for example the distribution of preferences in
Figure 6.1. If we employ the first-past-the-post or plurality system, in
which whoever gets the most first-place votes is selected, the winner is w,
who gets 9 first-place votes; the next closest is x, with 6 votes. But w does
not have a majority: out of 26 votes, candidate w gets only 9. An alter-
native is the Condorcet method, which votes on every pair of candidates.
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Number of  First Second Third Fourth
voters choice choice choice choice
9 w z X y
6 X y z w
2 y X z w
4 y z X w
5 z X y w

FIGURE 6.1 A distribution of preferences which generates different results
under different voting rules

Each candidate meets every other candidate in a one-on-one competition.
The Condorcet winner is z: as Figure 6.1 shows: z wins against every other
candidate: w — the plurality winner! - loses against every other candidate.
Or again, the single transferable majoritarian system, employed in elec-
tions to the Australian House of Representatives, selects x." Thus, Riker
insists, equally plausible methods of voting yield different results. The
same collection of individual wills, then, can generate several, competing,
popular wills depending on the aggregation procedure employed, none
of which is uniquely the best.

Jules Coleman and John Ferejohn maintain that a populist can reject the
uniqueness criterion: ‘Populists’, they argue, ‘may ... be committed to a
general will, but they need not assert its uniqueness’.”” In their view, the
populist may hold that the derivation of multiple social preference orderings
from the same profile of individual preferences would only show that there
is more than one acceptable alternative. They thus propose what might be
called a disjunctive interpretation of multiple social preference orderings. On their
view, if the profile of individual wills, {p, ... p,}, yields two different social
wills, P, and P,, this shows that the popular will is either P, or P,.

The question, though, is why we should assume that the correct inter-
pretation is that the public wills either P, or P,: how do we know that,
given a certain profile of preferences {p, ... p,}, this shows that the public
has a will that ‘either P, or P,”? Well, one good way to defend Coleman
and Ferejohn’s conclusion would be if we could identify a ‘“meta-decision
rule’, D*, which identified the public decision when D, and D, disagree.
Suppose that according to D*, if D, (e.g., first past the post) yields P, and
D, (e.g., the Condorcet method) yields P,, then the social decision is P, or
P,. But this would only show that social preference is for either P, or P, if
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there is no plausible alternative meta-decision D** which yields a
different public will when D, and D, clash (such as that, in the case of a
conflict, D,’s result is to be chosen over D,’s). If D* and D** are both plau-
sible and yield different results, then we still do not know what is the
public will. But that means, of course, that if this line of reasoning is to
support Coleman’s and Ferejohn’s claim that the popular will is for either
P, or P,, D* must itself meet the uniqueness requirement, the very require-
ment that they are seeking to reject!

Suppose that Coleman and Ferejohn insist that they do not think that
there is any unique ‘meta-decision” rule according to which in the case of
conflict between D, and D,, the public will is for what either identifies. They
might insist that P, and P, are simply two independent public wills, not
linked by any overall ‘metarule’. If that is their view, Riker presents the
more plausible interpretation. In this case the people simultaneously have at
least two distinct wills that are not related to each other by, say, a single
‘metawill” — a will about their wills. They are simply independent, compet-
ing, collective wills. And this does, I think, suggest an inconsistent, incoher-
ent, confused or — as Riker himself politely says — an ambiguous will. All
general will theories maintain that the popular will is at least as coherent,
and it is usually said to be more coherent, than the individual wills that com-
pose it; if the popular will is actually two, distinct, incompatible wills, the
will of the people seems far too close to a schizophrenic personality to sup-
port a plausible theory of democracy.” If, within a single ‘person’ we find
independent, competing wills, it is impossible to give ‘her” what ‘she’ wants
without also denying ‘her” what ‘she” wants. If we satisfy P,, we ipso facto
frustrate the will as manifested by P,, and vice versa. If we are to make sense
of the idea of giving the people what they want, or listening to their decision,
it looks like we had better accept the uniqueness requirement.

(2) Reasonableness: fairness and logicality ~But, it might be objected, these
voting methods are not all equally plausible ways of aggregating preferences;
one is uniquely the best, and that is the one that reveals the true popular
will. However, drawing on Kenneth Arrow’s general possibility theorem,
Riker argues that ‘no method of voting can simultaneously satisfy several
elementary conditions of fairness and also produce results that always
satisfy elementary conditions of logical arrangement’;'* thus every
method is flawed and none stands out as uniquely correct.

To appreciate Riker’s point, suppose that each individual can rank each
political option, and that these rankings are transitive. That is, according
to transitivity, if Alf

(1) prefers the Labour Party to the Liberal Democrats;

(2) and he prefers the Liberal Democrats to the Tories;
then it must also be the case that he:

(3) prefers Labour to the Tories.
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Transitivity is a requirement of a rational ordering. If you prefer your first
choice to your second choice, and if you prefer your second choice to your
third choice, transitivity simply requires that you also prefer your first
choice to your third choice. Transitivity, then, is a minimal condition for a
rational preference ordering.

Now what Arrow showed is that, given two or more individuals who
possess transitive rankings of three or more options, no method of
aggregating individual preferences can be (1) guaranteed to always
produce a rational, transitive, social will and (2) always meet the
following conditions:"

Universal Domain. There is a popular will for every possible set
of individual preference profiles.

Monotonicity. An individual’s changing her evaluation from {Y
is better than X} to {X is better than Y} cannot itself make X
socially less preferred than Y.

Non-imposition. The popular will is always a function of the
individual wills.

Pareto optimality. If everyone wills X over Y, the people will X
over Y.

Independence of Irrelevant Alternatives. If, given the set of all
options Q that are socially ordered in the popular will P,
there is a subset of options g (where g is a subset of Q) which
are subordered p (where p is a subset of P), the suborder p
cannot change unless some individual reorders the options
in g.

Non-dictatorship. There is no person whose individual ordering
of Q itself generates P.

Together, we can understand these conditions as specifying minimum
conditions for a reasonable aggregation procedure. A reasonable aggrega-
tion procedure should, firstly, not produce an intransitive popular will.
Failure to recognize relations of transitivity is another characteristic of
schizophrenics;'® if the popular will is schizophrenic, there seems precious
little reason to pay attention to it. But, in addition, a reasonable method of
computing the popular will from a set of individual wills must be non-
arbitrary (an important feature of the independence condition), not dicta-
torial, it must pay attention to the actual preferences of the citizens
(non-imposition and the Pareto condition), and voting for a candidate or
policy must never count against it (monotonicity). Because Riker con-
cludes that no method of voting can satisfy all these reasonable condi-
tions, he claims that meaning cannot be attributed to the outcome of
voting methods, and, so, elections cannot be meaningfully interpreted as
revealing a popular will.”?
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Simple popular will theory

If no actual voting system can be guaranteed to satisfy uniqueness and the
Arrovian conditions,' then Riker shows the implausibility of what we
might call simple popular will theory, according to which the voting system
itself aggregates individual wills into a popular will. If, as Riker shows, no
voting system can meet these conditions, then we know that, in principle,
there is no unique popular will. At least over a wide range of cases, there
will be multiple popular wills; different ways of counting votes will yield
different decisions. Looking back to Figure 6.1, if we employ the plurality
system (as is done in the UK and USA), we cannot say that w is the
popular will, for under other, equally good ways of aggregating votes into
decisions, x or z would have been chosen. We must be careful here,
though. Riker does not show that it will always be the case that different
decision rules yield different results from the same set of voter prefer-
ences, only that equally plausible systems will sometimes, given certain
profiles of preferences, yield different results. So an advocate of simple
popular will theory still might argue that, in those cases where all the
reasonable rules yield the same results, a unique popular will does
emerge. For example, we might take profiles of individual preferences
and calculate the outcome under a wide range of different systems; in
those cases where all the systems agree, we might then (and only then)
say that a popular will emerges. Voting would thus sometimes yield a
popular will. However, two considerations mitigate the effectiveness of
this response to Riker.

First, uniqueness is especially difficult to meet when our concern is an
entire electoral system: it is well established that electoral laws have
important consequences on electoral outcomes."

Second, voting is subject to strategic behavior: people ‘misrepresent’
their preferences by voting ‘against’ their true preferences — say, by voting
for their third over their second choice in hopes of attaining their first. For
example, consider yet another system of voting, known as the Borda
count. This system is often used in deliberations within university acade-
mic departments when hiring new academic staff. In this system each
voter gives one point to her first choice, two points to her second choice
and three to her third choice, and so on; all the voters’ points are tallied, and
the candidate with the least number of points wins. Given ten voters and
three candidates, the lowest possible score is ten (a single point from each
voter) and the highest (and so, worst) score is thirty (third choice for
everyone). Suppose we have three candidates, Alf, Betty and Charlie. I
order the candidates in that order (Alf best, then Betty, then Charlie).
However, I have reason to suppose that Betty may defeat Alf; I thus maxi-
mize Alf’s chance of selection if I vote (1) Alf, (2) Charlie and (3) Betty —
which runs counter to my true preference order. Because such ‘strategic’
voting occurs often, and no system with three candidates is immune to it,
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FIGURE 6.2  Sophisticated popular will theory

we can never be sure that a profile of votes is identical to a profile of
voters’ true preferences. Moreover, those who understand the subtleties
of decision making can, and do, manipulate the procedures in order to
achieve their ends; so they may (and do) misreport their preferences in
order to intentionally produce intransitive results.*® Thus even if all the
systems of voting produce the same result, we still cannot be confident
that this is the true will of the people, based on their sincere preferences.
It is, then, very difficult to conclude that the results of an actual election
constitutes a popular will.

Sophisticated popular will theory

As Coleman and Ferejohn recognize, however, there is another reply to
this criticism of popular will theory. On a more sophisticated Rousseauean
view, voting may be evidence of what constitutes the general will, but not
(pace simple populism) itself constitutive of the general will. To see this
better, let us distinguish two different functions:

Call f(p) the function that takes a set of individual wills —
preferences orderings {p, ... p,} — and aggregates them into a
general will or social preference P.

Call f(v) the function that takes individual votes {v, ... v,} and
transforms them into a social decision, D.

We can thus generate a more sophisticated form of populism that under-
stands voting as simply evidentiary of the popular will as in Figure 6.2
That is, votes are seen as evidence of voters’ judgments (or preferences)
and the final tally is seen as evidence about the true popular will. Rousseau
seems to advocate such a sophisticated theory. He never actually says that
a popular vote constitutes the general will but, instead, indicates that it is
a reasonably reliable way to discover what is the popular will. It thus seems
as if Riker only shows what we already knew: the voting function — f(v) —
is an imperfect mechanism, subject to a variety of distortions. On the
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sophisticated view, however, this does not undermine the Rousseauean
ideal because voting is only understood as an imperfect procedure for
identifying the general will. That different plausible voting rules yield
different results from the same set of citizen preferences does not show
that the general will is ambiguous, only that the interpretation of elections
is sometimes ambiguous.

On reflection, though, this reply to Riker does not suffice: his criticism
of the simple popular will theory also applies to more sophisticated
popular will theories that take voting as evidentiary, rather than constitu-
tive, of the general will. Although Riker focuses on voting, his point is (or
ought to be) that the very idea of the popular will is incoherent because,
as he and Arrow show, there is no unique and reasonable f(p) — no function
that would allow us to aggregate a set of individual wills into a unique
popular will. If, then, the aim of voting is to provide evidence of what the
public will is, but there is no unique, reasonable will, then popular will
theory does look pretty confused. If there is no unique and reasonable
public will, then understanding voting as providing evidence about what
it is doesn’t make much sense. Riker seems right: ‘to seek what we know,

a priori, we cannot get is like trying to square the circle’.”!

6.3 Epistemic democracy
Epistemic populism

Although, I have argued, Coleman and Ferejohn fail to turn back the
brunt of Riker’s attack on popular will theory, the distinction between the
voting and preference functions points to an alternative form of aggrega-
tive democracy that has gained considerable currency in the last few
years. I have distinguished f(v), which aggregates votes into a social deci-
sion, and f(p), which aggregates individual preferences into a social pre-
ference. The uniqueness and reasonableness requirements, I argued, apply
to f(p) — the function that yields the popular will — not f(v), the voting
function. The voting function is to be evaluated by different criteria, most
especially: given the alternatives, is it a reasonably reliable way to reveal
the general will? Now a variety of theorists — most especially Joshua
Cohen whom, we have seen, is also an advocate of deliberative demo-
cracy (see sections 5.2-5.4) — have endorsed what they call ‘Epistemic
Populism’.” At its core, epistemic populism jettisons any commitment to
the idea that there is an aggregation of preferences that yields the will of
the people — the troublesome f (p) is abandoned. All that remains is the f(v)
function — voting is a reliable, though of course not perfect, way for the
people to reveal its judgment on some issue. Let us characterize epistemic
populism thus:
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On occasion O, under the conditions of (1) universal franchise,
(2) equality of votes and (3) additional conditions C, voting
expresses the judgment of the people on some issue, i.

Proponents of epistemic populism insist that, on Rousseau’s theory, the
general will is to be identified with the common good. Writes Rousseau:

The first and most important deduction from the principles we have laid
down is that the general will alone can direct the state according to the object
for which it was instituted, i.e., the common good. For if the clashing of par-
ticular interests made the establishment of societies necessary, the agreement
of these very interests made it possible. The common element in these differ-
ent interests is what forms a social tie; and, were there no point of agreement
between them all, no society could exist. It is solely on the basis of this com-
mon interest that society should be governed.”

On this view, the general will is not constructed via some aggregation
procedure, but is identified with a substantive end: the common good.
According to Bernard Grofman and Scott Feld, voting is ‘not a means of
combining divergent interests but a process that searches for “truth”’.*
That is, voting is a process that reveals the truth about the question ‘What
law or policy advances the common good?” The common good, they
insist, is not to be found by aggregating preferences; it is a substantively
characterized moral goal. As Rousseau said, the general will always aims
at the public advantage.

Epistemic populism is something of the rage today — Coleman and
Ferejohn, Cohen, Grofman and Feld are just a few of those who have
endorsed it as a way to save the ‘populist’ theory of voting.” It seems so
attractive because, as Figure 6.3 shows, it rids itself of the troubling idea
of the popular will function, and simply takes voting as evidentiary.
According to the sophisticated popular will theory, votes are expressions
of preferences and the outcome of the election is evidence of the popular
will. In contrast, under epistemic populism, the outcome of the election is
merely taken as providing evidence about what the people think will
promote the common good, is right, or is just. Moreover, for the reasons I
canvassed earlier, it seems as if Riker’s and Arrow’s arguments should
not be terribly worrying to an epistemic populist; she can readily
acknowledge that the voting function, f(v), is imperfect evidence of the
truth about what laws or policies advance the common good. Only if it is
very imperfect does it fail to have evidentiary value.

Epistemic democracy and Condorcet’s theory theorem

Although to a devoted democrat it may be enough to show that voting
can be interpreted as evidence about what the people think is in the
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FIGURE 6.3  Espistemic populism

common good, or is just, that clearly is not enough for a liberal worried
about public reasoning. At a minimum, it must be claimed that voting is
not only evidentiary of what the people think is just, but also that what
the people think is just is sound evidence for what really is just or con-
forms to public reason. Imagine an epistemic populism according to
which voting reliably revealed what the people thought about justice, but
the people were always wrong about what is just. Such a voting would
still reveal ‘the voice of the people’ but it would not tell us anything at all
about public reasoning — about what good reasoning about public matters
reveals. Because the epistemic populist identifies public reason with a
substantive end, such as the truth about what promotes the common
good, he must show that voting — asking the people — is a good way to
arrive at this truth.

The epistemic populist requires, then, not only the argument that vot-
ing reveals what the people think, but also that this, in turn, reveals the
truth about public matters. Interestingly, such an argument was advanced
by the eighteenth-century mathematician and political theorist, Marie
Jean Antione Nicolas de Condorcet, and has been refined by many con-
temporary proponents of an epistemic understanding of democracy. Rex
Martin explains Condorcet’s ‘jury theorem’ this way:

The argument is probabilistic in form. The argument, put starkly, is that a
probability of correctness, for each voter, of greater than half (and for sim-
plicity sake we assume an equal probability for each voter) would yield a
majority rule social decision having an even greater probability of correctness
(as to which policies were in the perceived interests of an indeterminably
larger number of voters). And it could be shown, further, that the probability
value of the social decision will increase with an increase in any (or in two or
in all) of three factors: (1) the absolute size of the difference between the
number of voters and the number of minority voters, (2) the probability of
correctness of each individual voter, (3) the size of the majority vote,
expressed as a percentage of all votes.

If each voter has more than a 50 percent chance of being right (and assume
for a moment that each has the same probability of being right), a major-
ity of voters will have greater chance of being correct than any one person.
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If we assume that the average voter is only slightly more likely to be correct
than not, say 51 percent likely, and if we require only 51 percent of the vote to
carry a proposal, then the probability that a 51 percent majority is correct in
its judgment when 100 are voting is 51.99 percent. For an electorate of 500, the
probability that a 51 percent majority opinion is correct is 59.86 percent. When
1,000 are voting the probability is 69 percent; and when 10,000 are voting the
probability is 99.97.7

This appears to give advocates of epistemic democracy precisely what they
need: an argument of the form that democratic decisions are good evidence
of the truth. Indeed, under apparently modest assumptions, it looks almost
certain that the majority will be correct. It would seem that the majority is,
after all, the voice of public reason. Although the individual use of reason
leads us to disagree, when we take a vote, the majority is almost certain to
‘speak the truth’. As Rousseau says, ‘From the deliberations of a people
properly informed, and provided its members do not have any communi-
cations among themselves, the great numbers of small differences will
always produce a general will and the decision will always be good’.”

The first worry about the jury theorem: competency and
multidimensionality

Condorcet’s jury theorem, however, is an uncertain support for epistemic
democracy. The probability of a correct answer plunges just as dramati-
cally downward if the average voter is more likely to be wrong than right.
Thus, whether the argument endorses a populist system or condemns it
depends on whether the average voter is more or less likely to be correct,
and it seems very hard to be sure about this.*” And if we can identify some
class of voters as more likely to be wrong than right, the argument pro-
vides grounds for their disenfranchisement. Indeed, depending on the
number of remaining voters and the differences in their competencies, the
argument can even sanction excluding some of those who are more likely
to be right than wrong (e.g., those who do only barely better than chance
at selecting the right answer), if their inclusion so drags down the average
competency of the group that it decreases overall group reliability.

The problem of the multidimensionality of political issues raises
particular worries about the average competency of voters. Democracies
seldom have votes on well-defined, specific, issues; voters are usually
faced with a choice of parties or candidates; even in referenda, voters are
asked whether they support or oppose an action or law, not their
specific judgment on an issue. Because of this, there is almost always
more than one issue or ‘dimension’ of dispute that is relevant to a politi-
cal decision. Take a simple situation in which the people are taking a
vote on the ‘best” route for a new highway through their town, being
faced with a choice between routes A and B. Condorcet’s jury theorem
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would indicate that, if people are on average more likely to choose the
‘better’ rather than worse route, a majority in an electorate of, say, 10,000
is almost certain to get the correct answer. But like most issues in poli-
tics, ‘bestness’ is multidimensional. Relevant dimensions include which
route will minimize local congestion, which route will be best for local
business, which route will cause the least environmental damage, which
route will cost less and which route will preserve the most important
areas of the town. Now suppose that on each of these issues the average
voter will be more likely to be right than wrong. This would by no
means ensure that her overall decision is more likely to be right than
wrong, for each voter must decide how to order these considerations.
Except in the easiest of cases, some considerations are apt to favor route
A and some B. So to decide which is the superior route these dimensions
must be ordered. But problems of incommensurability are apt to arise
(see section 2.3), or at the very least it may be very difficult to provide
the correct ordering. Thus, people may have far less than a fifty percent
chance of arriving at the correct ordering of the dimensions. So even if
on each dimension each person is more likely to be right than wrong,
overall each person’s judgment on ‘what is best” may be more likely to
be wrong than right.

Martin is more sensitive than most to this problem. He argues that it is
only because the political goal is the common interest that the jury theo-
rem applies. Because we can assume that each person is more likely to be
right than wrong about her own interests, we can assume that the aggre-
gation of votes is good evidence about the common interest.* But this
would only follow if the voting mechanism could take as input each
person’s judgment about what advances her own interests and yield as out-
put a reasonably reliable judgment about the public interest. And, to be
sure, sometimes Rousseau himself suggests such a view.*! But the claim
that democratic systems operating under something like majority rule
function as a sort of political invisible hand — translating votes expressing
private interests into the public good - is, at best, dubious. Given their
commitments to justice and the common good, most liberals have rejected
David Hume’s dictum that it is ‘a just political maxim, that every man
must be supposed a knave’.*? To be sure, as James Madison observed,
there is some truth in this:

Ambition must be made to counter ambition. The interest of man must be
connected with the constitutional rights of the place. It may be a reflection on
human nature that such devices should be necessary to control the abuses of
government. But what is government itself but the greatest of all reflections
on human nature? If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal controls on govern-
ment would be necessary.®

Yet Madison also insists that:
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As there is a degree of depravity in mankind which requires a certain degree
of circumspection and distrust, so there are other qualities in human nature
which justify a certain portion of esteem and confidence. Republican govern-
ment presupposes the existence of these qualities in a higher degree than any
other form. Were the pictures which some have drawn ... faithful likenesses
of the human character, the inference would be that there is not sufficient
virtue among men for self-government; and that nothing less than the chains
of despotism can restrain them from destroying and devouring one another.*

Given the aims of uncovering the truth about justice and the common
good, Madison seems quite right: voting cannot be based simply on each
voter seeking his self-interest.

Those who maintain that the common good arises out of majority
voting typically conflate the interests of the majority with the common
good, as in the following passage from The Economist:

Taxes are imposed for what government believes to be the common good.
Some people will condemn the ends the government decides on: pacifists
may object to defense spending, or greens to spending on new roads. Most
pay anyway. They have other ways of making their case: through the press,
through the legislature and even, as a last resort, by sitting down in the
streets. But at the end of the day government must govern, and tax, in the
interests of the majority.*

Note that at the beginning of the passage the concern was with the com-
mon good; by the end it was simply the interests of the majority.

I do not wish to suggest that voting cannot be a reliable procedure to
answer some questions. However it seems very difficult indeed to show
that in general it is the most reliable way to discover the right answer,
because it is difficult to conclusively show that the average citizen is an
epistemic asset on most disputed questions for which there is a right
answer; and although it does seem plausible that the average voter is an
epistemic asset in determining what is in her interests, it seems doubtful
that the voting mechanism is a reliable way of aggregating judgments of
individual interests into a judgment about what law or policy best pro-
motes the public interest. (Familiar worries about the tyranny of the
majority under democracy attest to these doubts.)

Vox populi, vox dei versus liberal individualism

If the average citizen has a 51 percent chance of being correct, then in an
electorate of 10,000 citizens, the majority is virtually infallible. It would
thus seem that, once the votes have been counted, members of the minor-
ity should not only accept the verdict of the majority, but change their
minds.* As Rousseau puts it, a member of the minority should each say ‘If
my particular opinion prevailed against the general will, I should have
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done something other than what I had willed, and I should not have been
free’. ¥ It seems as if the voice of the people is the voice of God: it is infallible.

It is hard not to think that this gives far too much weight to a democra-
tic vote. It certainly appears illiberal, as it endorses a radical conformism:
each is to believe what the majority decrees to be right (recall here the neo-
Wittgensteinian view, section 4.4). Persisting in one’s minority belief in
the face of a majority vote seems simply stubborn — if the Condorcet
theorem is applicable, and if the majority passes the competency thresh-
old, it is virtually certain that the majority is correct. Something must be
wrong about this. Suppose that a competent majority has voted, and
decided that abortion is always wrong (hardly an impossibility, at least in
the United States). And suppose that you voted against this law. You have
thought long and hard about this issue, and firmly believe that a woman'’s
right to control her own body outweighs any moral status a fetus might
possess. You have considered all the arguments for the majority’s opinion,
and they strike you as bad arguments. You just cannot see, for example,
how the fetus could have a right to life. Now, however, the majority has
spoken: being a good democrat, and having understood the Condorcet
jury theorem, you ask yourself — “To be rational, must I believe as the
majority believes?’

Immanuel Kant, for one, thinks not. He identifies three maxims of ‘com-
mon human understanding ... (1) to think for oneself; (2) to think from the
standpoint of everyone else; and (3) to think always consistently’.* This
book has been exploring the second (and in doing so I have put great
weight on the third). However, a devotion to what Kant calls ‘the public
use of reason’ — thinking from the standpoint of others — should not lead
us to abandon Kant’s first maxim — to think for yourself. Indeed for the
liberal, thinking for oneself is crucial to being a rational individual. In our
abortion case, if you have rejected all the arguments in favor of the major-
ity’s views, then it seems impossible that you can rationally come to adopt
their opposition to abortion simply on the basis of the dictum that
‘1,000,000 Americans (in the majority) cannot be wrong’. To rationally
believe that abortion is wrong must be to believe it for good, relevant,
reasons — to see why it is wrong.* But you do not see why it is wrong: think-
ing for yourself, the reasons that you accept as good reasons, lead you to
reject their view. How can it then be rational — consistent with thinking for
yourself — to abandon your view and accept theirs?

It might be thought that we often do this, as for example when we
accept the authority of a doctor, and do what she tells us even if we are
unable to think the matter through for ourselves. Most of us do not have
the expertise to evaluate the doctor’s diagnosis and prescription; even if
she seeks to explain it to us in detail, few of us have the background in
biology, physiology or the clinical experience to really make a judgment
about what should be done. To a very large extent we follow the doctor’s
judgment. Of course, we may get a second opinion, but then we are
following another doctor’s opinion. To be sure, we do not totally surrender
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our judgment: if the doctor tells us that we need to stand on our head for
a week to cure our headache, few will take that judgment seriously. But,
within a wide range, we rely on the doctor’s judgment because we believe
it is superior to our own. As one scholar observes ‘the basic purpose of
this sort of authority is to substitute the knowledge of one person for the
ignorance or lesser knowledge of another person, although what the
person who defers thereby comes to possess as a surrogate for his igno-
rance is not knowledge, but “true belief” in the sense of belief that is
indeed justified, though the believer knows not why’.*’

But in this case we employ the expert’s judgment because we believe
that if we did take the time to study the problem, and were able to under-
stand the relevant considerations, then we would agree with the expert.
The expert’s judgment is taken to be a proxy for what we would decide if
we had the knowledge she has. But in our voting case, we have thought
things through and we have come to the opposite conclusion. This seems more
like the case where the doctor tells us to stand on our head: everything we
know (except that everyone tells us that this is an expert) leads us to
believe that this is a totally stupid thing to do. In this case, respect for
Kant’s maxim to think for yourself should lead us to reject the doctor’s
advice, and the majority’s judgment, as incorrect.

The thoroughly conformist view of the world suggested by the appli-
cation of Condorcet’s jury theorem to democratic decisions — in which
public reason displaces thinking for yourself — is anathema to liberalism.
As John Stuart Mill observed:

There is always need of persons not only to discover new truths, and point
out when what were once truths are true no longer, but also to commence
new practices, and set the example of more enlightened conduct, and better
taste and sense in human life. This cannot well be gainsaid by anybody who
does not believe that the world has already attained perfection in all its ways
and practices. It is true that this benefit is not capable of being rendered by
everybody alike: there are but few persons, in comparison with the whole of
mankind, whose experiments, if adopted by others, would be likely to be any
improvement on established practice. But these few are the salt of the earth;
without them, human life would become a stagnant pool. Not only is it they
who introduce good things which did not before exist; it is they who keep the
life in those which already exist.*!

6.4 Estlund’s modest epistemic conception

David Estlund recognizes that a Rousseauean view based on the jury
theorem can ‘get out of hand” — “epistemic conceptions of democracy are,
in a certain sense, too epistemic’.* His version of epistemic democracy —
epistemic proceduralism — seeks to avoid some of these difficulties with



POLITICAL DEMOCRACY 165

the jury theorem while still advancing a case for democracy that relies on
its ability to get the correct answer. According to his epistemic proce-
duralism, democracy seeks to combine procedural fairness with epistemic
competency: a properly constituted democracy is, firstly, an impartial pro-
cedure for adjudicating differences among individual opinions and,
second, is suited to its cognitive task because its reliability is ‘just-better-
than randomness’ but still is the ‘best available’.* Estlund sees the latter,
epistemic, claim as ‘conservative’ insofar as he is maintaining only that a
properly constituted democracy gives a just-better-than-fifty/fifty proba-
bility of yielding the correct answer. He thus takes great care to distance
himself from the ambitious followers of Rousseau who, employing
Condorcet’s jury theorem, seem to make the majority’s judgment infalli-
ble. As he sees it, the epistemic virtues of democracy are modest, but it is
the best procedure we have for arriving at legitimate decisions about
what is just or morally right.

Moral expertise versus democratic procedures

At this point the reader might be wondering why, if our aim is to get the
morally correct or just answer, we should rely on the democratic majority
rather than the rule by the enlightened or the wise — what Estlund calls
‘epistocracy’. If we could identify a subset of the adult population who
are especially apt to give the correct answers to disputed questions about
justice and the common good, it would seem manifestly more reliable to
let them decide than to ask everyone (i.e., to ask the less competent as
well). Mill advances a plausible case for a version of epistocracy, in which
those who are more educated, and presumably have a better grasp of
public affairs, receive more votes.* If our regulative concern is to track
public morality, the common good, or justice, as well as possible, it is
reasonable to suppose that we ought to seek out political wisdom and give
it special weight. Mill believes that all reasonable people would acknowl-
edge that the political judgment of some is superior to that of others. ‘No
one but a fool, and only a fool of a peculiar description, feels offended by
the acknowledgment that there are others whose opinion ... is entitled to
greater consideration than his’.*> Mill, then, suggests that our common
concern with instituting the most reliable procedure would lead us to
reject democratic political equality — hence his plural voting scheme. Mill
thus maintains that epistemic considerations eliminate democratic equal-
ity. To be sure, the reasoning underlying the jury theorem tells us that
things may be more complicated than this: it matters how much more
competent the experts are, and how many of them there are. Still, it does
not seem unreasonable to suppose that some group significantly smaller
than the entire adult population may be the most reliable source of correct
moral judgments.



166 CONTEMPORARY THEORIES OF LIBERALISM

Estlund replies to epistocracy by invoking what we might call the
Reasonable Objection Criterion of Political Legitimacy.* ‘Sovereignty’, he
says, should not be “distributed according to moral expertise unless the
expertise would be beyond reasonable objections of individual citizens’.*”
His basic claim, I think, is that while there may well be moral experts, it is
always open to doubt precisely who they are; consequently any proce-
dure that selects a specific group of experts will be subject to reasonable
objections from some citizens that the experts are not especially reliable.
As Estlund asks, ‘who will know the knowers?"* Mill proposes an educa-
tional standard, but it can reasonably be disputed that eggheads have
little practical experience. After all, not even many philosophers believe
that philosophers ought to be kings. But philosophers will have reasonable
objections to the special claims of the world-wise, who will have plausi-
ble objections to the special claims of the religious, or the old, etc. If so,
epistocracy fails to satisfy the Reasonable Objection Criterion of Political
Legitimacy.

What is the best?

If Estlund is going to show that democracy is the best available method of
resolving moral disputes (that meets the Reasonable Objection Criterion
of Political Legitimacy), he needs to provide a pretty clear idea about
what constitutes ‘bestness’. He asks us to

[a]ssume that for many choices faced by a political community, some alter-
natives are better than others by standards that are in some way objective. (For
example, suppose that progressive income tax rates are more just than a flat
rate, even after considering effects on efficiency.) If so, it must count in favor
of a social decision procedure that it tends to produce the better decision.”

It seems that Estlund is attracted to a probabilistic interpretation of this
property that counts in favor of the social decision procedure, let us call it
probabilistic reliablism:

Given two social decision procedures D, and D,, that D,, over
a run of cases, yields a higher percentage of correct answers
counts in favor of D, (over D,).

If we adopt probabilistic reliablism as our sole criterion of the epistemic
value of social decision procedures, then the claim that democracy is
the best available method of resolving moral disputes (that meets the
Reasonable Objection Criterion of Political Legitimacy) amounts to the
claim that, over a run of cases, it yields a higher percentage of correct
answers than any other decision procedure that passes the test of political
legitimacy.
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In endeavoring to show this, Estlund is tempted to draw on a modified
version of the jury theorem (although in the end he is hesitant about
relying on it):

It is possible to have majority rule perform better than .5 (random) even if
voters are on the average worse than .5, so long as individual competencies are
arranged in a certain way. For majority rule in a given society to be correct more
often than not, all that is required is that, more often than not, voters have, for
a particular instance of voting, an average competency only slightly better
than .5. The group is almost certain to get it right in every such instance, and
so more often than not.”

This weakened jury theorem does not endorse the extreme deference that
seemed so implausible in the original version. That the majority is, over
the long run, somewhat more apt to be correct than incorrect hardly
makes them the voice of God, with whom it is an impertinence to dis-
agree. We thus would seem to have an epistemic case for democracy — the
majority tends to be correct — without going too far.

Suppose Estlund could offer a definitive proof that majoritarian proce-
dures were selected by probabilistic reliablism. (As I said, he is reluctant
to rely on this modified version of the jury theorem). Would that be suffi-
cient to show that democracy is epistemically suited to its task? I think
not. Estlund observes that ‘[g]ood performance should take into account
more than just how likely it is to get the correct answer, but also how far it
is likely to deviate from the best outcome’.”" If we assume an issue space
in which the correct answer is at point x, then a social decision proce-
dure’s virtue depends not only on how often it hits x but on its usual
or maximum deviation from x. For example, if we consider simply proba-
bilistic reliablism, we might select D, over D, if D, selects the
correct answer 52 percent of the time while D, selects it 49 percent. But
suppose that in the case when D, doesn’t select the correct answer it devi-
ates greatly — picking not just the wrong answer but one far away from it —
while D, is always in the neighborhood of the correct answer, even if it
more often fails to find the exact address. On the minimal deviation
criterion of bestness, D, would be better than D,.

The minimal deviation notion of bestness seems to help the majoritar-
ian defeat an important rival, what Estlund calls ‘Queen for a Day’,”
according to which a single voter is picked at random to make a decision.
Queen for a Day is interesting because it seems procedurally fair (each
person stands the same chance of being selected) and over the long run its
average competency is the average competency of the population. So it is
arguably just as fair and as competent as majoritarian democracy. But
Queen for a Day seems to do badly indeed if we adopt a minimal devia-
tion conception of bestness, for it will sometimes select crazy proposals
that only one person supports, something a majoritarian system will
never do. If we assume that the extreme tails of the distribution of voters
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in our issue space are apt to be far from the right answer, Queen for a Day
will have a larger deviance over the long run from the right answer, and
so not be best on this dimension.

The existence of a small number of evil voters is literally no threat to a majori-
tarian procedure’s performance, but they would occasionally, or at least with
some chance, be Queen for a Day. This counts against that method. On the
other hand, a small number of esoteric moral experts is no benefit to a majori-
tarian procedure, but they will have some chance of being Queen for a Day.
These two considerations appear to balance out.”

Let us interpret this as saying that a few evil voters can make Queen for a
Day not only give a wrong answer, but a very wrong one, thus hurting it
on the minimal deviation dimension; on the other hand, there are times
when, because the moral expert will be Queen, it may perhaps have an
edge over majoritarianism in probabilistic reliability. So we might say
their strengths and weakness offset each other: majoritarianism (say) wins
on the minimal deviation dimension and may lose on probabilistic relia-
bility, while Queen for a Day has the opposite result. But there is no
reason why we should think, these balance out.”* Some might insist that
minimal deviation is much more important than probabilistic reliablism,
while others may follow Estlund in essentially giving them equal impor-
tance. As soon as we introduce two dimensions the problem of determin-
ing what procedure is best becomes terribly complex, and it is hard to see
how any firm conclusion can be reached that one procedure is unequivo-
cally ‘the best’. The point is not that, somehow majoritarianism and
Queen for a Day tie, but that there is no clear way to say which is better,
because it is not clear what constitutes being better.

It is not just that majoritarianism and Queen for a Day score differently
on the two dimensions. Consider median with a vengeance:

Given an issue space ranging from 0 to 10 on a metric scale,
always choose the option at 5 regardless of the distribution of
the voters.

Median with a vengeance can never diverge more than 5 from the correct
answer; almost any other system of voting can diverge more than 5. If
bestness is understood as minimizing the maximum divergence, median
with a vengeance is hard to beat. If we assume that the correct answer is
randomly distributed along the space, the average divergence of median
with a vengeance will be less than 3. Yet if the correct answers are
randomly distributed on the scale, it will get the correct answer only one
time in eleven, not at all excelling on the probability of getting it right
dimension. It is thus reasonable to conclude that majoritarianism will
have a lower score on the minimal deviation dimension than median with
a vengeance but will do better on probabilistic reliablism. On the face of
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it, one reasonable way of ordering these procedures on the two dimen-
sions looks like:>

Probabilistic reliablism Minimal deviation
Queen for a Day Median with a vengeance
Majoritarianism Majoritarianism

Median with a vengeance Queen for a Day

Given this complexity about bestness, if Estlund bases his case for
democracy on the claim that it is the best way to get at the truth, he has
two options. One is to drop the minimal deviation criterion of bestness.
But not only would that give Queen for a Day a big boost in its competi-
tion with majoritarianism, it seems wrong. It does, after all, matter not
only how often a system is wrong, but how far it goes astray. A system
that typically selects a just government but with periods of extreme
oppression is not obviously epistemically better than one that chooses a
slightly unjust government more often but is never oppressive. The other
option, then, is to give up probabilistic reliablism, and restrict bestness to
the minimal deviation criterion. But this leads to a problem that has been
under the surface all along — just how we understand minimal deviation
is itself a highly controversial issue. Do we minimize maximum deviation
from the correct answer or average out all deviances over the long run?
Do we ignore small departures from the right answer and only average
out big mistakes? Do we, perhaps, just measure how likely a system is
to make a big mistake? All these will lead to different conceptions of
bestness, even if we restrict ourselves to simply the minimal deviation
criterion.

Democracy and public justification

My point here is that, leaving aside all the doubts about the applicability
of the jury theorem, any claim that democracy is epistemically the best
available social decision procedure (that meets the test of political legiti-
macy) is inherently controversial, as the idea of ‘bestness’ is itself open to
reasonable dispute. Estlund does not think that that this is a serious
problem; even if we have some reasonable doubts about the idea of best-
ness, he replies, ‘there might be no reasonable controversy about what is
the best procedure’.”® But, although he insists that the matter must be stud-
ied further, it certainly looks reasonable on epistemic grounds to dispute
that democracy is the best procedure: indeed, many democratic theorists
have been deeply skeptical of the claim that the best way to decide issues
of justice is to take a vote. As we have seen, Mill, for example advanced
cogent objections to mass democracy (on one person, one vote) as the best
way to seek truth and justice.
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Now Estlund is quite right to point out that, as a sort of ‘epistocracy’,
Mill’s own proposal cannot meet the Reasonable Objection Criterion of
Political Legitimacy. But we see here that epistemic democracy too has
difficulties meeting this criterion. If democracy is to be politically legiti-
mate as a definitive way to resolve our disputes about justice and the
common good, it should not rest on claims that citizens have good
grounds for rejecting. Just as sovereignty should not be ‘distributed
according to moral expertise unless the expertise would be beyond
reasonable objections of individual citizens’,”” neither should democracy
claim authority over the lives of citizens if its core claims are open to
reasonable doubt. Democracy offers us a procedure to resolve our conflict-
ing moral judgments; if we have reasonably divergent beliefs about the
soundness of democracy as a way to do this, it does not really resolve our
problem of conflicting judgments. We should recall here Robert Nozick’s
warning: “When sincere and good persons differ, we are prone to think
they must accept some procedure to decide their differences, some
procedure they both agree to be reliable and fair. Here we see the possi-
bility that this disagreement may extend all the way up the ladder of
procedures’.™

It appears, then, that Estlund’s epistemic proceduralism fails to meet
his own Reasonable Objection Criterion of Political Legitimacy: the claim
that democracy is best is open to reasonable doubt. Even the claim that it
is epistemically better than Queen for a Day is open to reasonable doubt,
because it is open to doubt what is the best conception of bestness.
Although Estlund sees his defense of democracy as resting on a modest
epistemic claim, it is still too strong. We might try an even more modest
claim:

Democracy’s minimal epistemic claim: No method for resolving
moral disputes can be shown beyond a reasonable doubt to be
epistemically better than democracy.

Democracy’s minimal epistemic claim insists that no alternative social
decision procedure can be shown beyond a reasonable doubt to be epis-
temically superior. On epistemic considerations alone, it is reasonable
to doubt whether any alternative is better. For many this reasonable
doubt may be based on Estlund’s innovative and interesting weak
version of the jury theorem: although it does not show beyond reasonable
doubt that democracy is the best, it provides the grounds for reasonable
doubt that other decision procedures are better. The strong version of
the jury theorem also provides grounds for such reasonable doubts.
And proposals such as epistocracy, while not unreasonable, are open to
reasonable doubts that they can reliably identify the moral sages and
that, once identified, these sages will effectively implement the correct

policy.
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Epistemic incommensurability, democracy and public justification

Estlund believes that democracy’s minimal epistemic Claim is ‘no use to
an epistemic approach to democracy at all, since it is based on the
assumption that no procedure can be legitimately compared on epistemic
grounds with any other procedure’.” Now in one way he is right: the
argument contends that from the perspective of public justification,
democratic and non-democratic procedures are incomparable in the sense
that it cannot be shown beyond a reasonable doubt that democracy is
epistemically worse than, better than, or just equal to, its competitors.
Recall our incompleteness analysis of incommensurability in section 2.3,
according to which:

Values V| and V, are incommensurable if there is no ordering
of them according to which one (and only one) of the follow-
ing holds: (a) V| is better than V,, (b) V, is better than V,, (c) V, is
equal to V,.

Now given our reasonable disagreements about the best way to weigh
probabilistic reliability and minimum deviance, it does seem that we are
unable to publicly justify the claims that democracy is epistemically
better than Queen for a Day, Queen for a Day is epistemically better than
democracy, or that democracy is epistemically equal to Queen for a Day.
But given Estlund’s commitment to public justification in the guise of the
Reasonable Objection Criterion of Political Legitimacy, this incommensu-
rability has the consequence that epistemological considerations do not
eliminate democracy.”’ The distinctive feature of democracy — what sepa-
rates it from all other procedures that cannot be eliminated on epistemic
grounds — is its distinctive moral quality: it is a fair and impartial way to
resolve disputes and treats all with equal respect (see sections 5.2 and 8.5).
The claim, then, is that, pace Mill, democracy cannot be shown to be epis-
temically inferior to its competitors. If democracy is superior, it is not, I
think, because it can be clearly shown to be epistemically better, but
because it can be shown to be morally superior. It is morally superior
insofar as it can be verified from the public perspective, and, as Cohen
stresses, it accords to each the status of political equal (see section 5.2).

So what is wrong with random procedures? — back to deliberation

This, though, does not show what is wrong with a random procedure
such as Queen for a Day, which also accords to each an equal voice (inter-
preted as an equal chance of being selected queen for a day) and cannot
be shown to be epistemically inferior to democracy. It seems that Queen
for a Day is warranted in making the same claims as democracy: (1) none
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can be shown beyond a reasonable doubt to be epistemically superior and
(2) it is fair to everyone by according each an equal chance. I think we can
see, however, that Queen for a Day-like procedures are deeply objection-
able on both epistemological and moral grounds because they provide
incentives to ignore public justification.

For the epistemic democrat, we require a social decision procedure
because we differ about what is the morally best policy or candidate. This
is a problem because we are committed to publicly justifying our political
proposals. That others disagree with me is not simply a practical problem;
even if | have sufficient power to impose my will, their dissent neverthe-
less poses a moral problem. As deliberative democrats rightly stress,
unless I can justify my proposals to them, I am not warranted in imposing
on them (see section 5.2). Because we face constant disagreement on these
matters, we require a way to resolve our disagreements: democracy is jus-
tified because, from the epistemic view, no other system can be shown
(beyond a reasonable doubt) to be more reliable, and it is uniquely fair.

We thus must keep in mind that our interest in democracy derives from
our interest in publicly justified policies. Now random procedures do not
induce one to justify one’s views to others. Even if the random selection
takes place after a period of deliberation, it remains the case that, once one
is queen one’s proposal can be enacted into policy even if it is manifestly
unjustified and self-serving. Although one might insist that proposals
under Queen for a Day must pass through a deliberative period, their
selection is not at all tied to their deliberative success. Indeed, policies that
did not withstand deliberative scrutiny stand an equal chance of success
with policies that met the challenge of public justification. Such social
decision making procedures induce citizens to ignore the very point of
democracy: to arrive at publicly justified decisions.

As Estlund and deliberative democrats recognize, the property of being
reason-recognizing is indeed fundamental to a social decision procedure.
By divorcing — or under modified versions, ‘distancing” — decision from
deliberation in this way, Queen for a Day undermines the moral founda-
tions of the democratic order. Deliberation is not simply that which comes
before a decision — it must be the basis of it in a democratic order. The
epistemic, procedural and deliberative aspects of democracy all must be
synthesized by an adequate conception of the democratic ideal.

6.5 Summary

In this chapter I have examined several interpretations of the idea that a
democratic vote can constitute or reveal the will of the people, the moral
truth or public reason, and thus aggregative democracy shows how a
notion of public reason can arise out of a diverse and conflicting set of
individual judgments. In section 6.2 I examined two versions of this
thesis: (1) that the act of voting itself aggregates individual judgments into
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an overall public judgment and (2) the act of voting is evidence of a public
will which is formed through aggregating private wills. Riker is certainly
right that the former is implausible: given the inability of any system of
preference aggregation to meet both the uniqueness and Arrovian
requirements, it is impossible to see voting as producing a public will.

Riker’s criticisms also weaken the second, more sophisticated, popular
will theory: if there is in principle no reasonable and unique way of com-
bining individual wills into a social will, then there is no “popular will” for
voting to be evidence of.

Section 6.3 examined ‘epistemic’ theories of democracy, according to
which voting is an indicator of “political truth” or ‘the correct answer’. We
saw that reliance on Condorcet’s jury theorem is worrying on at least two
counts. (1) We have, in fact good reason to doubt that the average compe-
tency of the average voter is greater than 50 percent, given the complex-
ity and multidimensionality of political issues. (2) If the jury theorem does
hold, the voice of the people becomes the voice of God, instructing us
what to believe, even if we cannot accept as compelling the reasons given
to us for these beliefs. This, I suggested, would lead us to violate Kant’s
liberal maxim — ‘think for yourself’.

Section 6.4 considered David Estlund’s more complex epistemic view,
which weakens the epistemic claims made for democracy. Even Estlund’s
modest epistemic case, I argued, seems unable to meet his own criterion of
political legitimacy: if we are unsure of what constitutes the best — as well
as unsure as to whether democracy gets us the best, whatever that is — some
citizens will have reasonable objections to democratic procedures. At the
close of section 6.4 I argued that a minimal epistemic claim can be made for
democracy: no method for resolving moral disputes can be shown beyond
a reasonable doubt to be epistemically better than democracy. Conjoined
with the Reasonable Objection Criterion of Political Legitimacy, this does at
least show that epistemic considerations do not lead us to reject democracy.
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7.1 Political liberalism: the basic idea
Rawls and the post-Enlightenment liberalism

John Rawls’s A Theory of Justice, published in 1971, changed contemporary
political theory. In that book Rawls presented a reformulation of the social
contract theory of Locke, Rousseau and Kant, providing a justification of
the liberal state. This theory, which he called ‘justice as fairness’, argued
that parties to an original contract, situated without knowledge that
might bias them, would accept two principles of justice to regulate the
basic structure of society:

1. Each person is to have an equal right to the most extensive system of
equal basic liberties compatible with a similar system of liberty for all.
2. Social and economic inequalities are to be arranged so that they are both
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(a) to the greatest benefit of the least advantaged....
(b) attached to offices and positions open to all under conditions of
fair equality of opportunity’.!

Rawls, however, came to believe that as presented in his Theory of Justice,
justice as fairness was, like J.S. Mill’s liberalism, a form of ‘Enlightenment
liberalism, that is a comprehensive liberal ... doctrine” that overlooked the
problem of reasonable pluralism, the fact that the free exercise of human
reason in modern democratic societies leads us to embrace a ‘diversity of
reasonable comprehensive doctrines’.? As with Mill’s liberalism, Rawls
now believes that justice as fairness, as presented in A Theory of Justice, pre-
supposed the possibility of agreement on a liberal conception of value and
goodness. Given reasonable pluralism, Rawls insists, any (successful)
attempt to unite society on a shared comprehensive doctrine — which
would include the doctrine of A Theory of Justice — requires the oppressive
use of state power to suppress competing, reasonable, comprehensive
doctrines. The aim of his political liberalism is to defend such a liberal
political conception — a post-Enlightenment liberalism that takes seriously
the problem of reasonable pluralism, and which all reasonable citizens can
affirm regardless of what reasonable comprehensive doctrine they hold.
Rawls stresses that political liberalism searches for more than a modus
vivendi (see section 3.1). His question is not whether people devoted to
conflicting doctrines can manage to live with each other for essentially self-
interested reasons, but how it is possible for those adhering to very differ-
ent and conflicting comprehensive doctrines to be “‘wholehearted members
of a democratic society who endorse society’s intrinsic political ideals and
values and do not simply acquiesce in the balance of social forces’.?

The basic argument

Rawls, then, tells us that his motivation for writing Political Liberalism was
the realization that, as presented in A Theory of Justice, justice as fairness
was a ‘comprehensive, or partially comprehensive’” doctrine (PL: xviii).

The serious problem is this. A modern democratic society is characterized not
simply by a plurality of comprehensive religious, philosophical and moral
doctrines but by a pluralism of incompatible yet reasonable comprehensive
doctrines. No one of these doctrines is affirmed by citizens generally. Nor
should one expect that in the foreseeable future one of them, or some other
reasonable doctrine, will ever be affirmed by all, or nearly all, citizens.
Political liberalism assumes that, for political purposes, a plurality of reason-
able yet incompatible comprehensive doctrines is the normal result of the
exercise of human reason within the framework of free institutions of a
constitutional regime. (PL: xviii)

Elsewhere Rawls goes so far as to claim that there exists a plurality of
‘perfectly reasonable’ comprehensive doctrines (PL: 24n). This reasonable
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pluralism of comprehensive views renders them unacceptable as bases for
the justification of political power: ‘[P]olitical power is always coercive
power backed by the government’s use of sanctions” (PL: 136). Now, says
Rawls, according to the ‘liberal principle of legitimacy”:

our exercise of political power is fully proper only when it is exercised in
accordance with a constitution the essentials of which all citizens as free and
equal may reasonably be expected to endorse in the light of principles and
ideals acceptable to their common human reason. (PL: 137)

Thus it would seem that because there exists a reasonable plurality
of comprehensive doctrines, basing the justification of political power
on any single doctrine — or subset of comprehensive doctrines — would
violate the liberal principle of legitimacy.

This leads Rawls to seek a political conception that ‘all affirm’ (PL: 38)
and is ‘shared by everyone’ (PL: xxi). Such a conception would be sup-
ported by, or at least not conflict with, the diverse reasonable comprehen-
sive doctrines that characterize our democratic societies. This political
conception is a ‘module’ (PL: 12-13; 144-145)* that fits into our many
reasonable, yet irreconcilable, comprehensive views. And because this
political conception can be affirmed by all reasonable comprehensive
doctrines, oppressive state power is not required to uphold it (PL: 37).
Rawls now reinterprets justice as fairness, seeing it not as a comprehen-
sive doctrine (as in A Theory of Justice) but as such a political conception:
‘If justice as fairness were not expressly designed to gain the reasoned
support of citizens who affirm reasonable although conflicting compre-
hensive doctrines . . . it would not be liberal” (PL: 143).

The interpretation of Rawls’s texts is notoriously difficult; at different
points Rawls appears to reinterpret his earlier statements, and at times
apparently affirms competing interpretations of his views.” Is not difficult
to find in Rawls’s work passages that support widely different interpre-
tations. Rather than, as it were, patching together passages from Rawls
(which can be done to make quilts of many different patterns), I shall try
to make his basic argument more precise. I do not claim that this captures
everything Rawls says (I think it is doubtful than any consistent interpre-
tation could do that). It will, though, give us an insight into the basic
structure of Rawlsian political liberalism. I propose, then, that we recon-
struct Rawls’s argument along the following lines:

1 The Principle of Liberal Legitimacy: The exercise of political power is
legitimate only if it accords with a constitution the essentials of which
all free and equal citizens may reasonably be expected to endorse.

2 In our democratic societies, there exists a reasonable pluralism of com-
prehensive religious, philosophical and moral views.

3 If (i) free and equal citizen Alf holds a reasonable comprehensive view
C, and (ii) if citizen Betty’s reasonable comprehensive view C; is
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‘irreconcilable” with C,, then (iii) Alf cannot reasonably be expected to
endorse Cg.

4 If Alf cannot reasonably be expected to endorse CB’ he cannot reason-
ably be expected to endorse a constitution whose justification requires
endorsing Cj.

5 Therefore a constitution relying on C; as in step 4 violates the Principle
of Liberal Legitimacy (step 1).

6 Given step 2, for every reasonable comprehensive view C, there exists
another reasonable comprehensive view held by some free and equal
citizen that is irreconcilable with it.

7 Therefore, there exists no constitution satisfying the Principle of
Liberal Legitimacy that requires the endorsement of any specific
comprehensive view.

8 However there exists a political conception P such that there exists
no reasonable comprehensive view C,, where it is the case that C, is
irreconcilable with P.

9 Given step 8, a constitution relying on P for the justification of politi-
cal power does not violate the Principle of Liberal Legitimacy.

Step 3 is necessary. Fundamental to Rawls’s political liberalism is the
(uncontentious) claim that it is unreasonable to expect a person to endorse
an otherwise reasonable comprehensive view that is irreconcilable with
his own reasonable view. Step 8 also seems necessary; unless step 8 holds,
a constitution depending on P is open to the same objection as a constitu-
tion depending on a comprehensive view. Interestingly, Rawls sometimes
qualifies the claim in step 8. He tells us, for example, that consensus on
the political conception should include ‘all the reasonable opposing reli-
gious, philosophical, and moral doctrines likely to persist over generations
and to gain a sizable body of adherents’ (PL: 15).° This suggests an alternative
to step 8:

8* However there exists a political conception P such that there
exist few reasonable comprehensive views C,, where it is the
case that C,_ is irreconcilable with P.

7.2 What is the political? Comprehensive conceptions distinguished
from political values in terms of three features

What is a comprehensive conception?

Rawls’s core argument — and so his entire political liberalism — apparently
depends on the fundamental contrast between comprehensive views
and the political conception. Indeed, the very contrast between
‘Enlightenment liberalism’ and ‘political liberalism’ turns on the basic
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distinction between a comprehensive view and a political conception.
What, then, is a ‘comprehensive view’, and how is it to be distinguished
from the political conception?

Rawls repeatedly describes ‘philosophical’, ‘moral” and ‘religious’
‘doctrines’ (PL: xxvii, 4, 36, 38, 160) or ‘beliefs’ (PL: 63) as ‘comprehensive’.
Indeed, so often does Rawls characterize comprehensiveness in terms of
moral, religious and philosophical doctrines or beliefs that a reader may
be tempted to conclude that doctrine C is comprehensive if and only if it
is a moral, religious or philosophical doctrine or belief. This would make
sense of Rawls’s insistence that “political liberalism applies the principle
of toleration to philosophy itself” (PL: 10). Philosophy is like religion —
something about which politics should not take sides. Just as a traditional
liberal political order tolerates a variety of religious views and does not
invoke any in the justification of laws and policies, Rawls apparently
seeks to tolerate all reasonable philosophical and moral doctrines while
abjuring appeal to any in the justification of constitutional essentials. But
though it is tempting to understand ‘comprehensive conceptions’ in this
way, it would be wrong. Rawls is clear that:

the distinction between the political conception and other moral conceptions
is a matter of scope; that is, the range of subjects, to which a conception
applies and the content a wider range requires. A moral conception is general
if it applies to a wide range of subjects, and in the limit to all subjects univer-
sally. It is comprehensive when it includes conceptions of what is of value in
human life, and ideals of personal character, as well as ideals of familial and
associational relationships, and much else that is to inform our conduct, and
in the limit to our life as a whole. A conception is fully comprehensive if it
covers all recognized values and virtues within one rather precisely articu-
lated system; whereas a conception is only partially comprehensive when it
comprises a number of, but by no means all, nonpolitical values and virtues
and is rather loosely articulated. Many religious and philosophical doctrines
aspire to be both general and comprehensive. (PL: 13)

Comprehensive and general doctrines cover a wide range of topics,
values and ideals applicable to various areas of life while, in contrast, the
scope of the political is narrow.

However, Rawls tells us later on that ‘[m]ost people’s religious, philo-
sophical, and moral doctrines are not seen by them as fully general and
comprehensive, and these aspects admit of variations and of degree” (PL:
160). It is not certain whether Rawls believes that most people are correct
in this self-conception, but it seems clear that they must be. Few people
have all-embracing philosophies of life that provide a single, coherent
perspective on questions of value, human character and social life.” So
most people do not actually possess, and so cannot rely on, (fully) com-
prehensive moral, religious and philosophical doctrines. This itself is a bit
of a puzzle: why should the contrast between comprehensive views and
the political be the point on which the entire doctrine rests when most
people do not actually possess fully comprehensive doctrines?
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Three features of political values

Rawls tells us that ‘liberal political principles and values’ ‘fall under the
category of the political’, and that ‘these political conceptions have three
features:”®

First, their principles apply to basic political and social institutions (the basic
structure of society);

Second, they can be presented independently from comprehensive
doctrines of any kind (although they may, of course, be supported by a rea-
sonable overlapping consensus of such doctrines); and

Finally, they can be worked out from fundamental ideas as seen as implicit
in the public culture political culture of a constitutional regime, such as the
conceptions of citizens as free and equal persons, and of society as a fair
system of cooperation.’

The second feature relates to Rawls’s crucial claim that political liberalism
‘aims for a political conception of justice as a freestanding view’ (PL: 10).
It is thus ‘expounded apart from, or without reference to, any ... wider
background’ (PL: 12). In particular, it must be the case that the justification
for appeal to any specific political value makes no necessary reference to
a comprehensive view. How, then, can a political conception be justified?
This seems to lead to the third point: ‘they can be worked out from
fundamental ideas as seen as implicit in the public culture political
culture of a constitutional regime’. Unlike non-political values, political
values can be ‘worked out’ by drawing simply on the fundamental ideas
implicit in the public political culture of a constitutional regime. It might
seem that this characterization of the political values renders non-political
the apparently political values of those who reject constitutional regimes
(recall here the Nazi apologist Carl Schmitt, section 1.3); if their values are
alien to the very idea of a constitutional regime it would seem that these
values cannot be genuinely political. However, Rawls insists that this is
not the case:" these non-liberal conceptions of the political are unreason-
able political conceptions (because they fail to meet the third require-
ment), but are nevertheless genuinely political, because they meet the first
condition. ‘[A] value is political only when the social form is itself politi-
cal; when it is realized, say, in parts of the basic structure and its political
and social institutions’."

The first and third features of political values do not much help us in
understanding the political: each of them itself refers to the idea of the
political. A political value is one that applies to basic political and social
institutions’ (first feature) and a reasonable political value can be worked
out from the public, political, culture of a constitutional regime. Neither
of these help us identify the idea of the political, since both presuppose
that we already know what a political institution is. But that is precisely
what we want to know: what characterizes the political? To say that political
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values apply to political institutions, and can be worked out from our
political culture, presupposes what we need to know: what is the mark of
the political that distinguishes it from other values in our culture? That
political values can be worked out independently of comprehensive
doctrines does not tell us how to locate the political.

Can the core idea of ‘freestandingness’ do the job? No. As we see here,
the claim that political values are freestanding is explained by saying that
they can be worked out from the public political culture; but since we do
not know what the political is, we cannot rely on it when explaining how
the political is freestanding. It seems as if Rawls is saying that the politi-
cal conception is freestanding because it relies only on political values; but
that still leaves us in the dark about what a political value is.

What about the possibility that V is a political value if and only if it can
be expounded apart from any comprehensive view? Given that a com-
prehensive view is a system of thought that is wide in scope and rich in
content, ranging over many areas of life, a simple prohibition on appeal
to comprehensive views (as in step 7 above) is unable to exclude moral,
religious or philosophical beliefs — as opposed to comprehensive views or
general theories — from serving as the basis for an exercise of political
power that meets the criterion of Liberal Legitimacy. That a belief is
moral, religious or philosophical does not itself show that it is compre-
hensive or general. Indeed, Rawls himself indicates that the political
conception has moral, epistemological and metaphysical elements (PL: 10,
11, 13, 62). Moral, religious and philosophical beliefs need not be, and
very often are not, comprehensive or general. They may cover a limited
topic and stand alone. Consider, for example, the beliefs that:

(A) God exists;

(B) the external world is real, and a proposition is true if it
describes the world accurately;

(C) children should respect their parents;

(D) stealing is wrong;

(E) people who work hard deserve more than those who do
not.

Each of these beliefs may be narrow in scope, and is embraced by a wide
variety of people with different comprehensive views and is the object of
a wide, though certainly not complete, consensus in the United States.
Together, these beliefs would seem good candidates for meeting the test
of (8*) — which is supposed to be the distinctive feature of the political.
Belief (B) is interesting; it is philosophical, and is debated by philoso-
phers, but there is probably much more consensus on it than on any
political claim that Rawls makes. Beliefs (C)—(E) are all very widely shared
moral beliefs, though it seems that Rawls is one of the few who
denies (E)."2
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It might be objected that, although (A)—(E) are simply beliefs and are not
themselves comprehensive doctrines, they inherently are parts of com-
prehensive doctrines and so we might say are necessarily dependent on
comprehensive doctrines. If so, the ban on appeal to comprehensive doc-
trines in step 7 would apply to them. It is hard, though, to see why we
should accept this, unless we suppose, for example, that one cannot have
religious intuitions without having a full-blown religious system. It seems
manifest that a belief in a deity can be ‘expounded apart from, or without
reference to, any ... wider background’ — at least no ‘wider background’
than is necessary to establish the political conception. People have moral,
religious and philosophical intuitions (‘there must be a design to the uni-
verse’, ‘there must be a creator’) that do not rely on any wide-ranging or
general philosophic or religious view of the world. Many people have
abstract and isolated intuitions that there is a deity, that true statements in
some way correspond to a real external world or that certain actions
simply are morally right or wrong. Remember, ‘the distinction between
the political and other moral conceptions is a matter of scope’. A mere
belief in a deity does not imply a general view that regulates many areas
of one’s life. Indeed, it may regulate no areas, insofar as this belief may
have no consequence for one’s actions or plans. (Even deism, which influ-
enced American founders such as Franklin and Adams, and which goes
beyond a simple belief in a deity to include a general philosophical convic-
tion that there must be some sort of first cause or designer, hardly consti-
tutes a comprehensive doctrine. In contrast to Christian theological
religions, it need not advance a plan for life or provide values for a number
of areas of life, but can and did serve as a general unpinning for scientific
understanding of the universe.)

My point here is that intuitions (A)—(E) can well be freestanding in the
sense that they are not necessarily imbedded in any comprehensive
doctrine. They only seem intimately related to comprehensive doctrines if
one supposes that ‘comprehensive’ means ‘religious’ or ‘moral’, but we
have already rejected that interpretation of Rawls. But if this is so, then a
ban on appeal to comprehensive doctrines will not imply a ban on appeal
to a belief in a deity in political reasoning. A Rawlsian should want to
exclude beliefs such as A, C and E, but this exclusion does not follow from
the principle of Liberal Legitimacy as applied in steps 7 and 8*.

Two significant points follow from this. First, we cannot accept a simple
understanding of the political in terms of freestandingness alone, while
moral, religious and philosophical doctrines are inherently parts of com-
prehensive views. But Rawls’s other two features of the political concep-
tion do not help, because each presupposes that we have already
identified the political. We still are in search of the criteria that sets off the
political and makes it distinctive. Second, I think that it is not comprehen-
sive doctrines that Rawls must object to, but simply appeal (in the justifi-
cation of constitutional essentials) to any belief b when it is the case that
some citizen entertains a reasonable belief that is irreconcilable with b. The
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relevant distinction is not between the comprehensive and the political,
but the reasonably disputed and the not reasonably disputed. Thus it
would appear that we should reformulate step (3) as:

If (i) free and equal citizen Alf holds a reasonable comprehen-
sive view C_, and (ii) if Betty’s reasonable belief b is ‘irreconcil-
able” with C_, then (iii) Alf cannot be reasonably expected to
endorse b.

But this is still not quite correct. As we have seen, Rawls himself appar-
ently admits that most people do not possess fully comprehensive
doctrines. Suppose Alf is one of these citizens whose views do not hang
together into a highly coherent scheme; but suppose that, while he does
not obtain the integration of a fully comprehensive view, he still has
various reasonable beliefs, and b is inconsistent with them. His system of
beliefs is “partially comprehensive’ insofar as it does form some sort of
system, but it has no single or few leading idea(s), and a number of issues
are not covered. It still would seem unreasonable to expect him to endorse b.
Thus we have:

(3*) If (i) free and equal citizen Alf holds a reasonable belief b,
and (ii) if reasonable belief b is ‘irreconcilable” with b, then (iii)
Alf cannot be reasonably expected to endorse b.

I suspect that some — perhaps Rawls, and certainly Joshua Cohen (see
section 5.2) —would object that downgrading the source of Alf’s objection
to b (from that premised on a comprehensive view of life to a mere rea-
sonable belief) undermines the conviction that it is wrong to expect Alf to
endorse b. Recall that Cohen insists that it is deeply held beliefs that should
be respected; thus while he may well respect an objection to a constitution
based on a deep religious conviction, he is apt to dismiss one based on a
merely ‘reasonable belief’. We have already examined some worries about
this ‘depth” requirement (see section 5.2). More generally, the focus of
political liberalism on reasons deriving from ‘comprehensive views’ indi-
cates its prepossession with the political implications of theistic religious
disagreement. In this respect political liberalism is a distinctively
American political theory; understandably, it has less resonance with
Europeans, whose political culture is characterized by more secular
disputes. A more general political liberalism — one suited to the modern
condition of reasonable pluralism rather than simply its American mani-
festation of religious pluralism — would concern itself with disagreement
arising from the plurality of reasonable beliefs in general. After all, ignor-
ing Alf’s objection just because it is based on a reasonable belief and not a
‘comprehensive’ doctrine seems unjust. Alf is not a schizoid personality
without an integrated belief structure; he has obtained sufficient integra-
tion such that, having considered his other beliefs and values, he has
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come to a reasonable belief that b,. To disregard this still seems to ignore
his status as a free and equal person. Recall, moreover, that Rawls does
not think that most people possess fully comprehensive doctrines: to
insist that only fully comprehensive doctrines are the grounds for genuine
complaints based on the Principle of Liberal Legitimacy implies that most
citizens are precluded from appealing to Liberal Legitimacy. Surely this
would be an unwelcome result for a political liberal.

7.3 What is the political? The ‘a priori’ interpretation
The political as whatever concerns the basic structure

Rawls believes that political is focused on the justice of the basic structure
(PL: Lecture VIII). He gives us a list of obviously political values:

those mentioned in the preamble to the United States Constitution: a more
perfect union, justice, domestic tranquility, the common defense, the general
welfare, and the blessings of liberty for ourselves and our posterity. These
include under them other values; so, for example, under justice we also have
equal basic liberties, equality of opportunity, ideals concerning the distribu-
tion of income and taxation, and much else.®

Rawls says that ‘other social forms” — non-political forms, such as clubs
and teams — may share some of the political values, such as efficiency, but
a value is only properly political when it applies to a social form that “is
itself political” such as the basic structure and its social and political insti-
tutions.' The upshot of this seems to be that a value becomes a political
value when it applies to political matters, and political matters concern
the basic structure of society and its corresponding social and political
institutions. So the crucial contrast is between political values, which con-
cern the political structure, and comprehensive doctrines, which appeal to
other sorts of values.

As Habermas has pointed out, Rawls appears to be positing a concep-
tually basic (in Habermas’s words, an ‘a priori’) distinction between the
political and non-political spheres.”” Rawls seems to suppose there are
various fairly well-defined concepts - ‘the moral’, ‘the philosophical’,
‘the religious’, which combine into ‘comprehensive views’, and that these
can be distinguished from ‘the political’, which applies to the basic struc-
ture, on which all reasonable people necessarily agree. For example, in the
above quotation Rawls explains the difference in scope between compre-
hensive doctrines and the political conception by pointing out that ‘[a]
conception is fully comprehensive if it covers all recognized values and
virtues within one rather precisely articulated system; whereas a concep-
tion is only partially comprehensive when it comprises a number of, but
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by no means all, non-political values and virtues and is rather loosely
articulated” (PL: 13)". The italicized phrase indicates that the distinction
between the political and the non-political is logically prior to the distinc-
tion between the comprehensive and the political: Rawls explicates a com-
prehensive doctrine as one that appeals to non-political values. If this is his
view, then we need to know what is political before we can know what is
a comprehensive doctrine, for the very idea of the comprehensive is
defined in relation to the political. So the idea of the political is conceptu-
ally prior to the idea of a comprehensive doctrine. Notice that this is incon-
sistent with explicating the political in terms of freestandingness, for
freestandingness presupposes that we already know what a comprehen-
sive doctrine is, and then identify the political as one that does not appeal
to such doctrines. Now we see that comprehensive doctrines are identified
as ones that are not political, reversing the order of conceptual priority.

Habermas seems correct that Rawls’s political liberalism relies on con-
ceptually basic contrast between the concepts of the political and non-
political (or social), one that on reflection seems dubious and contentious.
Rawls (though he denies it"”) seems to posit a basic distinction between
the “political” and the “social’, the latter being the realm of ‘comprehensive
doctrines of all kinds — religious, philosophical, moral’. (PL: 14). As
Habermas observes in his own criticism of Rawls, ‘the boundaries
between public and private” [by which he means the political and non-
political] are ‘historically shifting” and ‘in flux"*® - indeed, they have been
one of the main sources of dispute between different ‘comprehensive’
theories of theories of self and society — i.e., what we often call ‘political
theories’.” The concept of politics, it has been argued, is ‘essentially con-
tested’, being composed of a number of dimensions that can be ordered
differently, producing different conceptions, each of which is a reasonable
interpretation of the concept.”

That the political is focused on the justice of the basic structure (PL:
Lecture VIII) is a reasonable — perhaps the correct — view, but it is by no
means an uncontentious conception of the political endorsed by all
reasonable citizens. This is, I think, well illustrated by Rawls’s own dis-
cussion of whether monogamy is a political value. Acknowledging that
traditionally the state’s interest in the family has been ‘specified very
broadly’, he continues:

But in a democratic regime the government’s legitimate interest is that public
law and policy should support and regulate, in an ordered way, the institu-
tions needed to reproduce political society over time. These include the
family (in a form that is just), arrangements for rearing and educating
children and institutions of public health generally. This ordered support and
regulation rest on political principles and values, since political society is
regarded as existing in perpetuity and so maintaining itself and its institu-
tions and culture over generations. Given this interest, the government would
appear to have no interest in the particular form of family life, or the relations
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between sexes, except insofar as that form or those relations in some
way affect the orderly reproduction of society over time. Thus appeals to
monogamy as such, or against same-sex marriages, as within the govern-
ment’s legitimate interest in the family, would reflect religious or compre-
hensive doctrines. Accordingly, that interest would appear improperly
specified.?

Although Rawls’s understanding of the appropriate sphere of politics is
reasonable, it is hardly unreasonable to entertain different conceptions of
the role of the state. Consider the view of Lord Devlin who, in the United
Kingdom in the 1960s, argued against the Report of the Committee on
Homosexual Offences and Prostitution which proposed, essentially, legali-
zation of homosexuality. Devlin argued:

Society is entitled by means of its laws to protect itself from dangers, whether
from within or without .... Societies disintegrate from within more frequently
than they are broken up by external pressures. There is a disintegration when
no common morality is observed and history shows that the loosening of
moral bonds is often the first stage of disintegration, so that society is justi-
fied in taking the same steps to preserve its moral code as it does to preserve
its government and other essential institutions. The suppression of vice is as
much the law’s business as the suppression of subversive activities.”

Thus Devlin believed that societies disintegrate if ‘vices” such as homo-
sexuality are not suppressed. It might seem that Devlin actually
embraces Rawls’s conception of politics as the ‘institutions needed to
reproduce political society over time’; they just disagree about what is
required to achieve that aim. But the disagreement is deeper: it concerns
what is meant by a society, and what is required for its preservation.
Devlin is arguing that a society is partially constituted by a code of moral-
ity, which includes public acknowledgment of conceptions of virtue and
vice. This being so, it is the proper office of a government to protect this
morality by legally punishing those who engage in vicious acts, such as
homosexuality.

Rawls, of course, would insist that Devlin is improperly drawing on a
comprehensive view. But Devlin’s reply is that the enforcement of such
social norms of good conduct is quintessentially political. If, as Rawls
sometimes does, we define a comprehensive doctrine as that which draws
on non-political values, then Devlin will insist that he does not draw on a
comprehensive doctrine, since the enforcement of shared morality is the
crux of the political. If, in contrast, Rawls appeals to the idea that a com-
prehensive morality is one that is wide in scope and rich in content, rang-
ing over many areas of life, Devlin can dispute that his understanding of
shared morality is comprehensive. It includes, to be sure, norms that pro-
hibit some sexual acts, but there is no reason to think that the regulation
of sexual activity is more comprehensive than in Rawls’s own theory, which
would regulate the family to ensure that it is consistent with justice.
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Indeed, Rawls goes so far as to say that ‘a liberal conception of justice may
have to allow for some traditional gendered division of labor within fami-
lies ... provided it is fully voluntary and does not result from or lead to
injustice’.” Given that a mark of a comprehensive doctrine is that it
includes ‘ideals of familial ... relationships’ (PL: 13), it is not at all obvious
why this is not comprehensive. If we compare the areas of family life
potentially subject to regulation by Rawls’s and Devlin’s political values,
it is dubious indeed that Devlin’s is more comprehensive. Which is more
comprehensive: prohibiting homosexual acts or abolishing most gendered
division of labor in the household?

The point here is that the boundaries of the political are themselves
disputed. A Rawlsian, then, cannot rest content relying on a generally
accepted understanding of the properly political. But if that is so, then we
still have not yet identified what constitutes the political; and if we do not
know that, we do not know what “political liberalism’ is, or how political
liberalism is to be distinguished from Enlightenment or comprehensive
liberalism.

7.4 What is the political? The political as a constructed realm of
reasonable agreement

Rawls’s discussion of whether autonomy is a political value suggests a
more fruitful path to identifying the political. The value of autonomy,
Rawls tells us, may take two forms: (1) political autonomy, the legal inde-
pendence and assured integrity of citizens and their sharing equally with
others in the exercise of political power and, (2) moral autonomy, which
‘characterizes a certain way of life and reflection, critically examining our
deepest ends and ideals, as in Mill’s ideal of individuality’.** Now, says
Rawls, ‘[w]hatever we may think of autonomy as a purely moral value, it
fails to satisfy, given reasonable pluralism, the constraint of reciprocity, as
many citizens, for example, those holding certain religious doctrines, may
reject it’. > Rawls argues here that moral autonomy cannot be a reasonable
political value because some citizens would reject it. A political value® is
reasonable if it meets several conditions. First, it must affirm — or at least
be consistent with — the importance of achieving a fair system of cooper-
ation, and it must support abiding by the requirements of such a system.
Second, it will not seek to repress competing reasonable doctrines. Third,
it must recognize that the ‘burdens of judgment’lead to conflicting judg-
ments about questions of the good and the claims that others have on us
(see section 1.3). Thus, maintains Rawls:

Citizens are reasonable when, viewing one another as free and equal in a
system of social cooperation over generations, they are prepared to offer one
another fair terms of cooperation according to what they consider the most
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reasonable conception of political justice.... The criterion of reciprocity
requires that when those terms are proposed as the most reasonable terms of
fair cooperation, those proposing them must also think it is at least reasonable
for others to accept them, as free and rational citizens.”

So perhaps we should see the politically reasonable as constructed out of that
on which we reasonably agree, or at least that which is not subject to
reasonable veto. On this reading the non-political is, by definition, those
matters on which our use of reason leads us to different, reasonable con-
clusions. It is, by its very nature, the realm of reasonable pluralism. In con-
trast, we can, at least in part, define the political as those matters on which
human reason converges, and so necessarily generates constitutional prin-
ciples that satisfy the Principle of Liberal Legitimacy.*® As Rawls says, the
‘spheres of the political and the public ... fall out from the content and
application of the conception of justice and its principles”* Once we
reasonably agree on a conception of justice, this identifies a political
perspective on which we all agree. So rather than seeing the idea of the
political as one that is logically prior to the notion of a comprehensive
doctrine, now the order of priority is reversed: we start out with people’s
comprehensive views, and construct out of them the notion of the political.

This interpretation links up with Rawls’s description of the political as
a module. In addition to describing the political as ‘freestanding’ (see
section 7.2 above), Rawls says that, ‘[t]o use a current phrase, the political
conception is a module, an essential constituent part, that fits into and can
be supported by various reasonable comprehensive doctrines that endure
in the society regulated by it" (PL: 12). On this interpretation of the politi-
cal, the liberal political conception is a module that can form a part of
every comprehensive doctrine because we have defined that politically
reasonable in just that way: that which every comprehensive doctrine
shares.

This approach to identifying the political avoids the problems I have thus
far been canvassing. It does not rely on an a priori or uncontroversial
(within the limits of reasonability) notions of what is inherently political,
moral, philosophical or religious. To be sure, it implies that what prima
facie appears to be a moral belief can end up part of the political (should it
turn out to be shared), but Rawls expressly allows this: the political
conception, he tells us, ‘is a moral conception worked out for a specific kind
of subject, namely, for political, social, and economic institutions” (PL: 11).%*

Convergent and consensus justifications

Fred D’Agostino has identified two ways in which human reason can
agree: consensus and convergence.>® A consensus argument seeks to show
that everyone has reason R to accept belief X. Such an argument seeks to
show that we share a reason for endorsing X. In contrast, a convergence
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argument seeks to show that we have different reasons for endorsing X,
though we all have some reason for endorsing it. Rawls employs both
types of arguments in his case for agreement on the political.

As we have seen, Rawls argues that the political conception can be
justified as freestanding (PL: 10): it is based on a conception of persons as
reasonable and rational, free and equal — a conception that is said to be
implicit in our democratic society, and so shared by all. Justice as fairness
thus expresses ‘shared reason’ (PL: 9). Rawls argues that justice as fairness
is a justified political conception because it articulates the requirements of
the concepts of the person and society that all reasonable citizens in our
democratic societies share. However, Rawls does not believe that this
exhausts justification. In later stages of justification — what he refers to as
‘full” and “public’ justification — citizens draw on their full range of beliefs
and values and find further reasons for endorsing the political concep-
tion.” Thus ‘overlapping consensus’ constitutes a convergent public justi-
fication, drawing on our various ‘comprehensive doctrines’.

Reasonable pluralism and political conceptions

The key idea, then, is that the political conception exemplifies a consen-
sus and convergence of the powers of our reasoning. The content of this
political conception is ‘broadly liberal in character”:

By this I mean three things: first, it specifies certain basic rights, liberties, and
opportunities (of the kind familiar from constitutional democratic regimes);
second, it assigns a special priority to these rights, liberties and opportunities,
especially with respect to claims of the general good and of perfectionist
values; and third, it affirms measures assuring all citizens adequate all-
purpose means to make effective use of their basic liberties and opportunities.
(PL: 223)

Justice as fairness, as Rawls now interprets it, is simply one such liberal
conception; because ‘each of these elements can be seen in many different
ways, so there are many liberalisms’ (PL: 223). This is significant: Rawls
acknowledges that there are diverse interpretations of the basic concept of
a liberal political order. Indeed, he insists that ‘it is inevitable and often desir-
able that citizens have different views as to the most appropriate political concep-
tion; for the public culture is bound to contain different fundamental ideas
that can be developed in different ways’ (PL: 227).* Rawls also accepts
that citizens arguing in good faith and employing public reason will not
accept ‘the very same principles of justice” (PL: 214).

This is puzzling. If citizens entertain ‘different views as to the most
appropriate political conception’ a society cannot be what Rawls calls
‘well-ordered’. In a well-ordered society ‘everyone accepts, and knows
everyone accepts, the very same principles of justice” (PL: 35). Now in A



192 CONTEMPORARY THEORIES OF LIBERALISM

Theory of Justice, achieving a well-ordered society was necessary for us to
adjudicate our disputes while treating each other as free and equal moral
persons. If we possess a public conception of justice to resolve our dis-
putes, and we all know that we all accept this conception of justice, then
despite a great diversity in personal ideals — in personal notions of what
makes life worth living and how it is best lived — we possess a common
standard by which to peacefully resolve our disputes without any resolu-
tions simply being imposed on some by others. However, Rawls now
seems to think that reasoning together will not itself lead us to a well-
ordered society; the reasoning of free and equal citizens may lead them to
all accept the liberal concept of justice, but will not lead them to all
embrace justice as fairness, the ‘very same principles of justice’, or the
same views of constitutional essentials. And no evidence indicates that
Rawls believes disputes about the favored political conception and the
principles of justice are a sign that some citizens are either irrational or
unreasonable. Indeed, it seems an instance of the ‘burdens of judgment’,
which was originally introduced to show why we disagree about moral,
philosophical and religious matters (see section 1.2). In his account of the
burdens of judgment, Rawls stresses the complexity of value disputes,
and the different way of ordering and weighing values (PL: 54-58). It
seems that it is precisely this complexity in ordering and weighing “polit-
ical values’, and the complexity of developing democratic ideals, that
leads to competing reasonable political conceptions. Reasonable pluralism
does, after all, apply to political conceptions. At only the most abstract level —
the level of the very concept of a liberal order — does Rawls indicate that
the exercise of the powers of human reason produces agreement. At more
specific levels — and by ‘specific’ here, I mean something as abstract as
justice as fairness (see section 7.1) — our use of reason leads to reasonable
disagreement.

Some passages in Political Liberalism indicate that Rawls’s argument is
that: (1) justice as fairness is a reasonable liberal political conception of
justice and (2) citizens living under it will tend to develop allegiance to it,
and thus (3) a society ruled by justice as fairness will move toward being
well-ordered as citizens come to see that it coheres with their moral, reli-
gious and philosophical views. Thus, we might interpret Rawls as saying
that, while reason alone does not now produce consensus on his favored
liberal political conception of justice, the long-run tendency of a society
living under justice as fairness is to converge on it. As Rawls stresses,
there is a path to an overlapping consensus on justice as fairness that,
through a series of steps, leads to a well-ordered society (PL: 158-168).

However, before a society converges on justice as fairness, there will be
some period in which free and equal citizens exercising their reason will
disagree whether justice as fairness is the favored political conception.
(Indeed, it is very difficult to believe that this period will not extend indef-
initely. That the reasoning of free and equal people will some day lead
everyone to accept justice as fairness seems, at best, a controversial
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prediction.) During this period — however long it lasts — the exercise of
political power on the basis of a constitution justified by appeal to justice
as fairness violates the criterion of Liberal Legitimacy (see sections 7.1 and
7.2). Recall:

The exercise of political power is legitimate only if it accords
with a constitution the essentials of which all free and equal
citizens may reasonably be expected to endorse.

and

(3*) If (i) free and equal citizen Alf holds a reasonable belief b,
and (ii) if reasonable belief b is ‘irreconcilable” with b, then (iii)
Alf cannot be reasonably expected to endorse b.

Now suppose citizen Alf believes that the most reasonable liberal politi-
cal conception of justice enshrines private property, allows for a social
provision of a minimum income (with no further provision of equality),
and seeks to award people differentially on the grounds of economic
desert. We can assume that this reasonable articulation of the liberal
concept of justice — which is in fact a popular one* — departs in impor-
tant ways from justice as fairness. Assume further that the majority
accepts justice as fairness as the favored political conception; on that
basis, they adopt a constitution that allows socialism, and the legislature
proceeds to institute a market socialist regime. Citizen Alf, however, has
a reasonable political doctrine that includes a reasonable belief that
private property ought to be protected by a just constitution; it is thus
unreasonable to expect him to endorse a constitution that allows social-
ism. Consequently, if we demand allegiance to the Principle of Liberal
Legitimacy, a society cannot start on the path to being well-ordered
under justice as fairness.

It might be replied in Rawls’s defense that, while there may be reason-
able disagreement as to whether justice as fairness is the favored political
conception, rational and reasonable citizens can reach consensus on what
he calls ‘constitutional essentials’. As Rawls notes, Kurt Baier suggests
that Americans already have broad consensus on these matters (PL: 149).%
The Principle of Liberal Legitimacy does not require consensus on a corn-
ception of justice, but only on constitutional essentials. Moreover, in Rawls’s
steps to a well-ordered society based on justice as fairness, a constitu-
tional consensus is prior to an overlapping consensus based on justice as
fairness. So, as long as rational and reasonable free and equal citizens
endorse the same constitutional essentials, the Principle of Liberal
Legitimacy is satisfied.

Rawls, however, explicitly tells us that reasonable and rational free and
equal citizens disagree about constitutional essentials. ‘A vote can be held on
a fundamental [constitutional] question as on any other; and if the question
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is debated by appeal to political values and citizens vote their sincere
opinion, the ideal is sustained” (PL: 241). Public reason, Rawls tells us, rarely
leads to close agreement, even on matters of constitutional essentials and
basic justice (PL: 241). And, again, this is essentially because of what we
might call the ‘burdens of (political) judgment’ (see section 1.2). The politi-
cal values relevant to constitutional essentials are multiple and complex, and
so free and equal citizens exercising their powers of practical rationality and
reasonability come to good-faith different answers about their proper
weighing, leading to diverging views of justified constitutional essentials.
Even in the political - in this case, constitutional — sphere reasonable plural-
ism manifests itself. If citizen Alf has a reasonable belief that clause X is
essential to a just constitution, then employing political power under a
constitution that contains Y, where Y is irreconcilable with X, violates the
Principle of Liberal Legitimacy. And, as a matter of fact, such debates occur
in constitutional deliberations in the United States. Some American liberals
insist that constitutional clauses upholding freedom of contract and pre-
venting the taking of private property are constitutional essentials (that have
been ignored); others follow Rawls in insisting that the protection of exten-
sive private property rights is not a constitutional essential.*®

To be sure, here too Rawls believes that a series of steps can lead to a
constitutional consensus (PL: 158-164). But, as we saw above, it must be
true that before there is such a consensus the exercise of political power is
illegitimate. As long as the Principle of Liberal Legitimacy is honored, the
process cannot get under way. If we view Liberal Legitimacy as a con-
straint on the exercise of political power, it not only blocks a constitution
premised on ‘comprehensive” doctrines, it blocks justice as fairness — and
indeed any specific liberal conception — as well. Of course, if Rawls could
distinguish political from non-political values, then he would have a
ground for distinguishing reasonable disagreement about political values
from reasonable disagreement about non-political values; but we are now
trying to explicate the political /non-political distinction in terms of reason-
able disagreement, so it cannot be employed to resolve the problem.

So what? Recall that we began section 7.4 by exploring the idea that, for
Rawls, the liberal conception of the political might be constructed out of
that on which all reasonable persons agree. But we have seen that on
Rawls’s own estimation, there is hardly any such area at all. No specific
liberal conception of the political is vindicated.

The weakened principle of liberal legitimacy

Rawls is aware of these problems; his response is to implicitly weaken the
Principle of Liberal Legitimacy to allow for such reasonable political
pluralism.

Rawls seems to exploit an ambiguity between strong and weak senses
of what it is ‘reasonable’ to endorse. He often tells us that the ‘political
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conception is a reasonable expression of the political values of public
reason and justice between citizens seen as free and equal’ (PL: 247; see
also, 243, 246, 253) or gives ‘reasonable” answers to questions about how to
weigh political values and constitutional essentials (PL: 225). We are also
told that citizens may ‘reasonably accept’ the terms of cooperation speci-
fied by the political conception (PL: 16). Now this is much less than Rawls
required proposals based on ‘comprehensive doctrines’. Recall step (3):

If (i) free and equal citizen Alf holds a reasonable comprehen-
sive view C,, and (ii) if citizen Betty’s reasonable comprehen-
sive view C, is ‘irreconcilable” with C,, then (iii) Alf cannot
reasonably be expected to endorse C,.

The political parallel would be:

If (i) free and equal citizen Alf holds a reasonable political view
of constitutional essentials, P, and (ii) if citizen Betty’s reason-
able political view P; is ‘irreconcilable” with P, then (iii) Alf
cannot reasonably be expected to endorse P

If we accept this, the claim that P; is ‘reasonable’ or gives ‘reasonable
answers’ is in no way sufficient to show that it passes the test of Liberal
Legitimacy; simply put, on this stronger criterion, it is not reasonable to
expect a citizen to endorse a doctrine just because it is a reasonable doctrine.
Indeed the whole problem of reasonable pluralism is that there are
numerous reasonable views that are irreconcilable with other reasonable
views; political liberalism’s search for consensus in the domain of the
political was intended as a response to this very problem: to ‘resolve the
impasse in our recent political history . . . that there is no agreement on
the way basic social institutions should be arranged if they are to conform
to the freedom and equality of citizens as persons” (PL: 300). Yet Rawls
often seems content to rely on the claim that his favored political concep-
tion is simply a reasonable political view. But that would imply the
following Principle of Weak Liberal Legitimacy:

The exercise of political power is legitimate if it accords with a
constitution the essentials of which all free and equal citizens
can see as reasonable.

Weak Liberal Legitimacy suggests that it is reasonable to expect a
citizen to endorse a political view just because it is a reasonable political
view. In another place, however, Rawls seems to insist on a stronger
requirement:

we honor public reason and its principle of legitimacy when three conditions
are satisfied: a) we give very great and normally overriding weight to the idea
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it prescribes; b) we believe public reason is suitably complete, that is, for at
least the great majority of fundamental questions, possibly for all, some com-
bination and balance of political values alone reasonably shows the best
answer; and finally, c) we believe that the particular view we propose, and the
law or policy based thereon, expresses a reasonable combination and balance
of those values. (PL: 241)¥

Clause (b) is more demanding than the test implied in Weak Liberal
Legitimacy. It requires us to assume that there is a uniquely reasonable best
answer to the political question. Surprisingly, however, clause (c) does not
require a person to believe that the answer she is proposing is the best
answer supposed in (b), only that it is a reasonable answer (thus reverting
to the view I considered in 1 above). It is not clear that this is simply an
oversight.® Rawls tells us that the answer provided by public reason
‘must at least be reasonable, if not the most reasonable’ (PL: 246). Again,
this suggests that any reasonable answer is sufficient. However, even sup-
posing that one interprets (c) to require a good-faith belief that one’s rea-
sonable answer is the uniquely most reasonable answer, if we apply this
criterion to ‘comprehensive doctrines’, it would allow, say, one to advo-
cate a constitution upholding Millian ‘comprehensive’ liberalism. For the
Millian could claim: (1) that he believes that there is a uniquely best
answer to this question (the Millian one), though of course there are other
reasonable views too, and (2) he is advocating the doctrine which, in good
faith, he believes is the uniquely most reasonable one. If we reduce the
demands of Liberal Legitimacy to requiring simply a good-faith belief
that one’s reasonable view is the best or most reasonable one, constitu-
tions relying on ‘comprehensive” doctrines are legitimate.

Rawls, however, insists that the ‘answer provided by public reason
must at least be reasonable, if not the most reasonable, as judged by public
reason alone’ (PL: 246).¥ Thus Rawls can insist that in the case of a Millian
constitution, its reasonability is not judged by public reason alone, but in
reference to the Millian comprehensive view. This reply brings us full
circle, for it supposes a basic (what Habermas called an ‘a priori’) contrast
between the political (or public) and the non-political (see section 7.3). If
we could distinguish in an uncontentious manner the properly political
from the non-political or social, then we would be in a position to distin-
guish what is inconclusive on political grounds from what is non-politically
inconclusive. However, having given up that attempt, we have been seek-
ing to construct the notion of the political out of the reasons we can share.
If both Millian liberalism and justice as fairness are reasonable views, that
their adherents believe to be correct but which cannot be shown to be
uniquely reasonable to others, we do not have the conceptual resources to
say that one appeals to the properly political while the other does not.
Each has its own reasonably acceptable, but alas, also reasonably
rejectable, conception of the political.
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The dilemma of political liberalism

We now can see the dilemma of political liberalism. If Rawls could
identify a uniquely reasonable conception of the political — one which
manifestly excluded Millian and other ‘comprehensive’ liberalisms as
reasonable political doctrines — he could identify a realm of reasonable
though conflicting political opinions that was restricted to a small family
of political conceptions, one of which would be justice as fairness. Thus
the idea of a basic contrast between ‘comprehensive’ and ‘political’
doctrines. We have seen, though, that this basic contrast cannot be main-
tained. We have reasonable differences about what is properly political,
while many beliefs associated with comprehensive doctrines are widely
shared. The alternative, then, is to abandon any logically basic contrast
between the political and the social, and to instead construct the notion of
the political out of the reasons we share. But since the use of human
reason leads us to reasonable disagreement about conceptions of justice
and constitutional essentials, the political qua shared is limited to the
abstract concept of a liberal political order.

7.5 Political liberalism and deliberative democracy
Rawls on public deliberation, normal politics and fundamental politics

In many ways political liberalism and deliberative democracy (see
Chapter 5) are distinct doctrines. Political liberalism stresses justification
of basic political principles that can be the focus of an overlapping con-
sensus among irreconcilable comprehensive doctrines, while deliberative
democrats stress an open-ended discourse that validates political claims.
Rawls, however, describes himself as a deliberative democrat.*® And
Cohen, our example of a liberal deliberative democrat, is in many ways a
follower of Rawls’s political liberalism.

While there is clearly overlap between them, Rawls’s idea of the public
use of reason significantly departs from deliberative democracy. Most
important, for Rawls the clear exemplar of public reason is the supreme
court of a constitutional regime (PL: 231). ‘The idea of public reason
applies more strictly to judges than others”.* Now on the face of it, this
accords ill with deliberative democracy. In the United States — which is,
manifestly, Rawls’s model — the Supreme Court is made up of a handful
of lawyers, hardly representative of the citizenry at large. If we under-
stand the point of deliberation as an actual discourse that validates norms
among those to whom they apply (see section 5.1), it is impossible to
understand how the discourse among these nine lawyers can validate
norms. So the idea must be a counterfactual test of validity: the court’s
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reasoning is the best evidence of what the citizenry at large would agree to
if they brought to a successful conclusion the right sort of discourse. We
thus again encounter the worry that a highly elitist procedure may be best
for discovering what the people would agree to (see section 5.1). Despite
its difficulties, the argument for deliberative democracy based on the
need for actual discourse among those to whom the norms apply provides
a firmer link between public reason and democratic deliberation.

It is important to note that the principle of Weak Liberal Legitimacy
applies only to matters of basic justice and constitutional essentials. In
Political Liberalism Rawls thus allowed that ‘citizens and legislators may
properly vote their more comprehensive views when constitutional
essentials and basic justice are not at stake’ (PL: 235, but cf. 252).2
Suppose, then, a matter is before us that does not involve a constitutional
essential, say, whether we should have a government-provided education
system or one which is government funded but which is provided by pri-
vate schools (e.g., through vouchers). Now suppose that the main argu-
ment given by those supporting government provision is that a single,
government-run, system will be better able to ensure that citizens are
raised to endorse certain controversial views: overall, the system will be
more favorable to, say, multiculturalism and environmentalism. It will not
go so far as to repress competing views, for it will be careful to remain
within the bounds of the basic liberal constitution; but within those
bounds the majority explicitly advocates the use of state power to uphold
its own comprehensive views.

It is hard not to conclude that this is an illiberal and oppressive policy.
Some citizens are to be subjected to coercive state enactments that are
designed to further (reasonable) doctrines that are irreconcilable with
their own reasonable views. It is hard to see why any citizen should
reasonably be expected to accept a coercively-imposed law when this law
has been justified by appeal to comprehensive doctrines that the citizen
reasonably opposes. To be sure, a Rawlsian state will not be grossly
oppressive, as it must respect the publicly justified essentials; it does,
though, allow many small coercive impositions that are explicitly justified
on what seem manifestly non-public grounds. In its day-to-day opera-
tions, political liberalism sanctions the majority’s use of state power to
advance its ‘comprehensive doctrines’.

We can understand why Rawls is driven to this conception of politics.
If the political is the realm of respect for the freedom and equality of our
fellow citizens because it manifests our agreement, the political obviously
cannot be instantiated in day-to-day politics, which is, first and foremost,
about the ways in which we differ. Hence Rawls must accept a dualistic
conception of politics, sharply distinguishing the constitutional (which, at
least at times) Rawls depicts as a matter of shared reasoning, and the nor-
mal business of politics, which is about the ways in which we differ and
which constitutes a hostile arena for the use of public reason.
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The proviso

In his later “The Idea of Public Reason Revisited” Rawls seems to bring
legislators and citizens closer to the reasoning of the courts. He tells us
that the idea of public reason is ‘realized, or satisfied, whenever judges,
legislators, chief executives, and other government officials, as well as
candidates for public office, act from and follow the idea of public reason
and explain to other citizens their reasons for supporting fundamental
political positions in terms of the political conception of justice they con-
sider most reasonable’.*® It would seem that any public official expresses
the ideal when she articulates her ‘fundamental’ political position in
terms of what she understands as the most reasonable conception of
justice. Rawls now also extends this to citizens at large: ‘From the point of
view of public reason, citizens must vote for the ordering of political
values they sincerely think is the most reasonable’.* It seems that Rawls
still has in mind, however, only matters of basic justice and constitutional
essentials.

Is it, then, a violation of the ideal of public reason to give reasons based
on comprehensive doctrines in political debates about basic justice and
constitutional essentials? Surprisingly, it seems that advancing such reasons
is, after all, consistent with the ideal of public reason:

reasonable comprehensive doctrines, religious or nonreligious, may be intro-
duced in public political discussion at any time, provided that in due course
proper political reasons — and not reasons given solely by comprehensive
doctrines — are presented that are sufficient to support whatever the compre-
hensive doctrines are said to support. This injunction to present proper politi-
cal reasons I refer to as the proviso.”

The proviso is at odds with deliberative democracy. According to the pro-
viso, a reason based on a comprehensive doctrine (call it R.) justifying
policy P legitimately can be introduced into public discourse if ‘in due
course’ a political reason R;,, which also justifies P, is presented. But surely
R cannot function in a public discourse aimed at reasoned agreement; it
is not a reason that others (who do not share the comprehensive view) can
accept, and so R, cannot provide reasons to them. To advance ‘reasons’
that are in principle not considerations that can appeal to others is not to
engage in public deliberation with them. Since, ex hypothesi, we do not
expect reasoned convergence on comprehensive doctrines, then we can-
not expect reasoned convergence on the case for P based on R.. As Rawls
himself stresses, ‘public justification is not simply valid reasoning, but
argument addressed to others’.*

The proviso does this much: if one knew that the case from R to P satis-
fied the proviso, then a citizen who advocated P would know that her
position was publicly justified, because she knew that (in addition to this
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non-public argument, which does not justify) there is another, public
justificatory, argument — that R, supports P. And so her support for P, after
all, meets the test of public justification (see section 5.3). However, if she
already knows that her argument for P from R satisfies the proviso
because there is a public argument for P from R, it is mysterious why she
does not advance the good (public) argument to her fellow citizens. Why
give an argument that will not appeal to reasonable others when one has
an argument that will? If, on the other hand, she does not know that the
proviso is met because she does not know of the argument for P on the
basis of R, then it seems she has no business advancing R.. The only case
in which the proviso makes (some sort of) sense is when a person knows
that there is a good public argument for P but does not know what it is, so
instead she advances an argument based on her comprehensive doctrine,
which she knows does not provide public reasons. But it really is hard to
see how one can be confident that there is a good public argument without
knowing what it is, and why, faced with that knowledge, one’s response is
to provide an argument that one knows is not a good public argument.

Although Rawls, like Cohen (see section 5.4) wishes to insist that his
conception of the reasonable is political and minimal, introducing the pro-
viso adds a clear logical-epistemic element. For according to the proviso,
the argument from R to P is allowable in public discourse only if there
exists another argument, for P from R;. But then we need to have a good
grasp of whether R, really (logically and factually) supports P. To decide
those issues, though, we need to deal with matters of justified belief, good
inference, and so on.

7.6 Conclusion and summary
Five leading ideas

I have been critical of Rawls’s political liberalism. It is important to stress,
though, that its problems are important, as they stem from five com-
pelling ideas.

1 Respect for the freedom and equality of our fellow citizens requires
that the state’s exercise of coercive authority must be justified to each
and every citizen. This, of course, is the core idea of the Principle of
Liberal Legitimacy. Difficulties arise when we add the second com-
pelling idea:

2 The free exercise of human reason leads us to disagree on a wide vari-
ety of issues concerning value, goods, ideals of the good life and so on.
One citizen’s reasonable views are often reasonably rejected by others.
This, of course, is our Post-Enlightenment quandary. Consequently:
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3 Many of the beliefs we hold most dear are not available to us in our
efforts to satisfy the Principle of Liberal Legitimacy, as they are the
subject of reasonable disagreement.

4 If we are to meet the Principle of Liberal Legitimacy we must thus
restrict the beliefs or considerations to which we appeal, restricting
ourselves somehow to those reasons which we all share.

5 However, as we have seen, even in politics our reason leads us to dis-
agree. We cannot go very far by understanding the political as charac-
terized by the absence of reasonable disagreement.

To accommodate all five of these ideas we need to better grasp the idea of
reasonable disagreement, and how it leads to problems in satisfying the
Principle of Liberal Legitimacy. We shall turn to this problem in the next
chapter.

Summary

In this chapter I examined John Rawls’s “political liberalism’. A shared
liberal political conception of justice, he argues, is ‘freestanding’, or a
‘module’ in all reasonable comprehensive views, and thus can form the
basis of a well-ordered society under conditions of modern pluralism.

In section 7.1 I tried to tease out of Rawls’s complex writings a more
specific and formal argument for his political liberalism. We saw that the
argument apparently hinges on the fundamental distinction between com-
prehensive doctrines — about which there is reasonable disagreement — and
the political conception, on which reasonable people can agree. Section 7.2
then turned to the crucial ideas of the political as the freestanding, and its
contrast to comprehensive doctrines. I questioned this distinction: numer-
ous apparently non-political beliefs are freestanding and are neither com-
prehensive nor necessarily parts of comprehensive doctrines. Overall, 1
expressed skepticism about the pivotal role Rawls assigns to the idea of a
comprehensive doctrine: I suggested that the idea of objections to constitu-
tional essentials based on reasonable beliefs was the really crucial notion.

Whereas section 7.2 focused on the characterization of the political in
terms of the idea of freestandingness, sections 7.3 and 7.4 examined the
metaphor of the political as a ‘module’. Rawls might be interpreted as
saying that the distinctive features of our notion of the political renders it
inherently modular (section 7.3) or that we can construct a shared module
out of our comprehensive views (section 7.4). I tried to show how, under
Rawls’s political liberalism, the domain of the political is a response to the
reasonable pluralism of comprehensive doctrines: Rawls wishes for a
common point of view that allows the Principle of Liberal Legitimacy to
be satisfied. However, I have argued that (1) the domain of the political is
itself characterized by reasonable pluralism and (2) Rawls does not, and
I believe cannot, show how this reasonable pluralism is a distinctive
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political sort of pluralism that does not run afoul of the Principle of
Liberal Legitimacy, and so is not a worry for political liberalism. There is
no way to understand the political — either as an inherently distinct sphere
or as a construction of shared human reasons — that insulates it from the
problems of reasonable pluralism. Although Rawls plausibly argues that
there is a convergence on the very basic idea of a liberal order that
respects individuals as free and equal beings, it does not seem that this
agreement extends further into constitutional essentials or understand-
ings of basic justice. Whereas deliberative democrats (see Chapter 5) and
Rawlsian political liberals would have us see politics as a realm of agree-
ment, it seems first and foremost a sphere of disagreement.

Section 7.5 then briefly analyzed the nature of public deliberation under
Rawlsian political liberalism, and whether it constitutes a form of deliber-
ative democracy. We saw that for Rawls the exemplar of public reasoning
is not democratic deliberation but the Supreme Court: an elite group of
constitutional experts. I argued that this focus on the reasoning of the
Court does not accord well with an actual discourse view of public justifi-
cation, but is consistent with a counterfactual view of public justification —
what the people would agree to under the right circumstances. Finally, we
considered the way in which Rawls allows citizens to appeal to non-
public reasons in political discourse and, in particular, his ‘proviso’. To a
surprising extent, non-public reasons would be an entirely legitimate part
of political discourse under Rawlsian liberalism.
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8.1 Why reason publicly?
Five good reasons

Our analysis of theories of public reason has, thus far, uncovered five
reasons that each of us has to reason publicly.

(1) As Hobbesian accounts (Chapter 3) rightly stress, the clash of pri-
vate judgments — especially about matters relating to politics — leads to
conflict. If we are to have a peaceful cooperative social life, we at least
require public reasons about what we shall all do, even if we do not have
to adopt these reasons as guiding our beliefs.

(2) We often need to act in concert. The coordinative analysis of reason
and politics reminds us that social life holds out the possibility of coordi-
nated action that benefits everyone, but for that we cannot each be guided
by our own understandings of what is best (Chapter 4).

(3) As deliberative democrats (Chapter 5) maintain, public deliberation
can lead us to what is the true or best judgment. Epistemic democrats
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(sections 6.3-6.4), we have seen, also search for what is true through
consulting the public, and aggregating their opinions into a social decision.

(4) Cohen (section 5.2) and Rawls (Chapter 7) remind us that if we are
to treat others as free and equal persons we must respect the principle of
liberal legitimacy: ‘our exercise of political power is fully proper only
when it is exercised in accordance with a constitution the essentials of
which all citizens as free and equal may reasonably be expected to
endorse in the light of principles and ideals acceptable to their common
human reason’.! Only if our claims on others can be justified to them, do
we respect them.

(5) Habermas'’s analysis of ‘reactive attitudes’ (section 5.1) reveals that
our basic view of others presupposes that norms of justice are justified to
them. We are indignant when we are attacked or treated without due con-
sideration. In this sense we view ourselves as moral persons who have
claims on others that they restrain themselves in certain ways, and we
view others as capable of acting on these claims. But we can only expect
others to act on these constraints if they have adequate reason to do so.
Thus we suppose that our norms of justice — our public morality regulat-
ing our social life — can be justified to others.

Another reason: the liberal principle and justification

Let us consider more carefully the sort of constraints we suppose apply to
others, and how this shows our commitment to public justification.
Consider Stanley Benn'’s story of Alan the pebble splitter:

Imagine Alan sitting on a public beach, a pebble in each hand, splitting one
pebble by striking it with another. Betty, a casual observer, asks him what
he is doing. She can see, of course, that he is splitting pebbles; what she is
asking him to do is to explain it, to redescribe it as an activity with an intel-
ligible point, something he could have a reason for doing. There is nothing
untoward about her question, but Alan is not bound to answer it unless he
likes. Suppose, however, that Betty had asked Alan to justify what he was
doing or to give an excuse for doing it. Unlike explanations, justifications
and excuses presume at least prima facie fault, a charge to be rebutted, and
what can be wrong with splitting pebbles on a public beach? Besides, so far
as we can tell, Alan is not obliged to account to Betty for his actions. ...

Suppose Betty were to prevent Alan from splitting pebbles by handcuffing
him or removing all the pebbles within reach. Alan could now quite properly
demand a justification from Betty, and a fu quoque reply from her that he, on
his side, had not offered her a justification for splitting pebbles, would not
meet the case, for Alan’s pebble splitting had done nothing to interfere with
Betty’s actions. The burden of justification falls on the interferer, not on the
person interfered with. So while Alan might properly resent Betty’s interfer-
ence, Betty has no ground for complaint against Alan.?
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Benn’s claim — and I think it is the quintessential liberal claim — is that
there is a basic asymmetry between you acting and another interfering
with your actions. Alan does not have to justify his pebble splitting to
Betty: he is under no standing requirement to show Betty that he has good
reasons for what he is doing. On the other hand, it is required of Betty that
she justify to Alan interfering with his actions, or stopping him from what
he is doing.

Benn'’s point is not simply that Alan and Betty may see the world this
way, but it is almost impossible for them (and us) not to see social rela-
tions as being governed by this principle of non-interference. Suppose
Alan did not accept the principle. It follows that he cannot reasonably
experience resentment or indignation when, for no good reason, Betty
stops him from doing what he intends to do. Admittedly, in some cases
Alan might be able to claim the protection of special rights, such as the
right to free speech or privacy. However, the interest in Benn’s pebble-
splitting case is that Alan is performing an inconsequential act on a public
beach, so it is not protected by any of the famous ‘rights of man’.
Nevertheless, Alan must claim a right to freedom to perform such incon-
sequential activities. Unless he claims a general right to non-interference,
it would be perfectly permissible for Betty to follow him around all day
long, gently pushing him aside or snatching up every object he is about to
reach for (as long as she does not violate, say, any of his basic rights as
specified by the United States Constitution’s Bill of Rights). I venture that
Alan would be indignant. Betty is setting about thwarting his agency
without being able to give him any good reason; she is trying to under-
mine Alan’s ability to decide what he will do. In effect, she is seeking to
supplant him as the decision maker about what /e will do. As do we, Alan
sees an important asymmetry between himself and others in deciding
what he will do: unless good reason can be provided to the contrary, e is
the one who makes decisions about what /e will do. It takes a special case
for Betty to interfere. As John Stuart Mill said, ‘[o]ver himself, over his
own body and mind, the individual is sovereign’.?

The liberal tradition in political philosophy maintains that each person
is free to do as he wishes until some justification is offered for limiting his
liberty. All men, said John Locke, are naturally in ‘a State of perfect
Freedom to order their actions...as they see fit...without asking leave, or
depending upon the Will of any other Man’.* As liberals see it, we neces-
sarily claim liberty to act as we see fit unless reason can be provided for
interfering. I shall call this the Liberal Principle:

(1) A person is under no standing obligation to justify his
actions;

(2) Interference with another’s action requires justification;
unjustified interference is unjust.
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The Liberal Principle proclaims a presumption in favor of liberty. It
places the onus of moral justification on one party rather than another;
liberty is the moral status quo in the sense that it requires no justification
while departures from it do. What Benn calls the ‘principle of non-
interference” and what Locke called the ‘right to natural liberty” are alike
in insisting that liberty determines the point of departure for all subse-
quent ethical and political justification.

Benn'’s argument provides the basis for an extended version of Rawls’s
Principle of Liberal Legitimacy. It will be recalled that Rawls applies the
Principle of Liberal Legitimacy only to political institutions (see Chapter 7);
Benn's argument shows that its scope should not be so restricted. Just as
a governmental use of power that cannot be justified to reasonable citizens
manifests disrespect for their freedom and equality, an interference by Alf
against Betty, interfering with her freedom, manifests the same disrespect.
The Principle of Liberal Legitimacy is a constraint on individuals as well
as states. Liberals are thus committed to what we might call the
Individualized Principle of Liberal Legitimacy:

Alf’s interference with Betty is legitimate only if there exists a
justification for it that Betty may reasonably be expected to
endorse.

Supposing then, that all liberal individuals are committed to The
Individualized Principle of Liberal Legitimacy, they have but two options:
(1) to abjure interference with others or (2) arrive at publicly justified prin-
ciples that allow some impositions. As the Hobbesians have taught us, the
first is not a real option. To opt for (1) would be to unilaterally renounce
what Hobbes called ‘the right of nature’ — to defend ourselves.” Rational
liberal citizens are thus committed to option (2); arriving at justified prin-
ciples that sanction interference. It is because we all have a moral interest
in arriving at such a justification that, as Rawls puts it, we all have reason
to seek a mutual accommodation® and meeting others half-way is a virtue
of civility.

8.2 Public justification
Personal and public reasons

Alf could easily satisfy the Principle of Individualized Liberal Legitimacy
if his perspective was universally valid, in the sense that whatever was a
reason for Alf to act was also a reason for every agent to act. His stand-
point and the public standpoint would then be identical. But once again
the problem of modern pluralism arises. Because there is reasonable dis-
agreement about values, in particular how they are to be ordered and
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traded-off against each other (see sections 1.2 and 2.3), my appeal to what
I value (or, we might say, my preference ordering) is not apt to provide
others with good reason to refrain from acting in ways they desire, based
on their own value orderings.

As a liberal citizen seeking to justify a moral demand on Betty, then, Alf
must be able to distinguish between his personal or private reasons from
public reasons — considerations that are reasons for others as well as for
him. The former are reasons that flow from his values, ends and plans;
though they may well be central to Alf’s way of living and his character,
he must acknowledge that no matter how important they are to him, they
are not in themselves reasons for Betty. Public reasons, in contrast, are
considerations that are not only verified from Alf’s perspective, but from
Betty’s as well.

Justifications and challenges

What is required, then, is that we be able to consider matters impartially,
and understand that many considerations that are crucial to us may not
matter to reasonable others. And we must refrain from appealing to the
personal in our public justifications, despite the fact that the private or
personal reasons may, in our own lives, be far more salient. Now in his
discussion of the place of religious convictions in politics, Kent
Greenawalt maintains that such compartmentalization is as unattractive
as it is impossible:

To demand that many devout Catholics, Protestants, and Jews pluck out their
religious convictions is to ask them how they would think about a critical
moral problem if they had to start from scratch, disregarding what they
presently take as basic premises of moral thought. Asking that people per-
form this exercise is not only unrealistic in the sense of the impossible; the
implicit demand that people try to compartmentalize beliefs that constitute
some kind of unity in their approach to life is positively objectionable.”

Greenawalt concludes ‘that the threads of publicly accessible reasons can-
not be disentangled from religious convictions and personal bases of
judgment, and that strenuous efforts to make the separation would carry
psychological costs and impair people’s sense of individual unity’.?

Our examination of Rawls’s political liberalism shows the element of
truth in Greenawalt’s view. The attempt to show that the political con-
ception of justice is a module, that fits into any comprehensive doctrine
without being modified by the doctrine in which it is embedded, fails (see
section 7.3). One’s beliefs are interconnected. But to deny that political jus-
tice is an autonomous module is not to say that people are incapable of
impartiality, and cannot see the difference between reasons that matter to
them and reasons that matter to others. Considerable evidence indicates
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that what Jean Piaget called ‘decentering’ is a normal human cognitive
achievement.” Whereas the child is egocentric and so ‘mixes up subjective
and objective facts’, equating his perspective with a universally valid one
(and develops universalistic proposals based on it), as a person develops
through adolescence, he comes to appreciate the difference between his
perspective and others’, and so develops objectivity."” Again, while this
says nothing specifically about religious beliefs, it does indicate that dis-
tinguishing personal and important beliefs from those that can be vali-
dated from the perspectives of others is within the grasp of normal adults.

Suppose, then, that as a normal adult Alf develops the ability to distin-
guish what matters to him and what matters to others — he develops an
understanding of impartiality. On the basis of this understanding, Alf
offers a reason R, to Betty that he claims justifies proposal P, that she must
redistribute some of her holdings to Charlie. As is fairly likely, suppose
that Betty resists; she believes that Alf has erred. To support her claim she
might advance several different challenges.

(1) She may, firstly, contest Alf’s notion of impartiality: what he calls a
public reason, she charges, actually stems from his private concerns. The
line between personal and public reasons is not clear and bright for all to
see; we can and do disagree. Some claim that this shows impartiality
cannot be achieved," but this seems wrong. As we have seen, a valid claim
that R, is a public reason may be controversial. Indeed, perhaps the great-
est problem with deliberative democracy was its failure to appreciate this
(see section 5.3); the search for publicjustification and the search for actual
consensus are distinct. That we all accept that R is an impartial reason is
neither necessary nor sufficient for its impartiality. We all can be mistaken
in thinking a consideration to be a public reason (since any person can be
mistaken about what reasons he has); and so too I may be entirely correct
that R is a public reason despite your dissent. To be sure, disputes about
the correct account of impartiality pose difficulties for liberal theory (and
resolving such disputes will occupy us presently), but disputes about the
demands of impartiality do not show that impartiality is a chimera.

(2) Secondly, Betty may argue that Alf’s purported reason just isn't a
reason at all, as it is based on false beliefs, a misinterpretation of her
values, etc.

(3) Lastly, Betty may acknowledge that Alf has advanced a genuine
public reason in support of redistribution, but she may advance a counter-
reason (R;), which she insists is stronger, against redistribution."

Responses to challenges

What is Alf to do in the face of these challenges? As I have said, the easy
and automatic response — that Betty’s dissent ipso facto shows that
his public justification is not valid — won’t do, for we have seen in this
book that consensus is neither necessary nor sufficient for a valid public
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justification. As a citizen committed to advancing public justifications, Alf
ultimately has no choice but to evaluate the cogency of Betty’s challenges
(see section 5.3). Even if he seeks to rely on the judgment of a third party
whom he believes has superior wisdom, this still could be justified only if
Alf has grounds for believing that the third party was better able to eval-
uate the cogency of Betty’s challenges; and that means that Alf’s response
to Betty would ultimately be based on his conclusion about the merits of
her challenge. In the end, Alf cannot help but rely on his own reasoning
in deciding what constitutes a valid public justification. After all, what
other resources could he rely on to make a judgment? Ultimately, he must
think for himself (see sections 4.4 and 6.3).

One judgment Alf might make is that Betty has defeated his proposed
justification. Let us say that, characteristically, Alf’s justification R, is
defeated by Betty’s response R if:

(@) R, and R; are directly competing; R, and R; are directly
competing for Alf if, given Alf’s other beliefs, Alf’s accepting
Ry rationally undermines his belief that R,,."?

(b) Given Alf’s beliefs, Betty’s shows (i) that he has adequate
reason to accept R; and (ii) he has better reason to accept R,
than he has to accept R,

A word of explanation about this second clause: it does not require that
Betty is correct."* The point, rather, is that the R, is such that, given his
system of beliefs, Alf has adequate reason to accept it, better reason to
accept it than he does R, and that acceptance rationally undermines his
acceptance of R,. To better see this, consider a case in which Betty’s
response does not meet condition (b):

Betty Gets Lucky: Alf argues that justice demands that the high-
est marginal tax rate should be 65 percent; that, he claims,
would result in a political-economic order that works to the
benefit of all citizens. Betty responds that this rate is far too
high; after a top marginal rate of 25 percent, economic growth
slows, unemployment increases, and the least well off are dis-
advantaged. Rawls told her so in a dream. It just so happens
that Betty is right about the relation of marginal tax rates,
growth and the advantages to the least well off.

Even though she turns out to be correct, it is not more reasonable for Alf
to embrace RB than R, as her case relies on a non-public consideration.
Recall here that, according to Public Justification as Agreement in
Reasonable Belief, Principle/policy P is publicly justified if and only if
everyone has reasonable grounds for accepting it (or no one has reason-
able grounds for rejecting it) (see section 5.3). Thus it is not enough for
Betty to be lucky, or to have a mysterious ability to guess how tax rates
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will affect economic growth — Alf must have reasonable grounds for
accepting her response.

The requirement that Betty ‘show” that it is more reasonable for Alf to
embrace R; than R, is also meant to indicate that Betty’s position is
strongly justified. It seems manifest that our moral and political beliefs
can be justified to varying degrees;'® we can distinguish arguments that
provide some evidence for a belief from those that are conclusive. This is
not a matter of the simple probability that the belief is true;" it is better
described in terms of the metaphor of the strength of the reasons for
accepting it. The intuitive idea here is that to claim soundly to have ration-
ally defeated a competing proposal we must provide a strong case that
the other has reason to adopt our view and abandon his challenge. “We
must be able to show that the other person is mistaken if he persists in his
earlier decision about how to act. For that, we must be able to show that
the principle invoked is somehow valid beyond reasonable doubt’."®

The second possibility, of course, is that Alf may conclude that his
justification is victorious over Betty’s challenge. Let us call a justification
victorious if it has been open to public challenges for a considerable
period” and has defeated all of them. Surely deliberative democrats are
correct that actual, widespread public discussion and debate, is crucial to
achieve justification of our beliefs and norms (see Chapter 5). That is, R,
is a victorious justification if, each time it has been confronted with a chal-
lenge, someone has replied in such a way as to defeat the challenging
claim —i.e., all challengers have been shown that it is more reasonable for
them to embrace R, than their competing position. Of course, the status of
the claim that R, is a victorious justification is provisional; it may be
defeated by future challenges. Recall here Mill’s insistence on both free
debate and his stress on our fallibility (see section 1.1).

Undefeated justifications and minimal rationality

Some philosophers have described this justification game as a trial by
combat, one that ‘is usually terminated by an admission of defeat or a
proclamation of victory or both’.** Indeed, philosophers who adopt this
general approach to justification typically maintain that defeat or victory
are the only two options. If one does not meet (i.e., defeat) every chal-
lenge, it is often said, one must abandon one’s claim.? It should be clear,
however, that defeat and victory do not exhaust the possibilities; claims
can be undefeated but not victorious. Alf’s justification R, is undefeated if no
challengers have shown that it is more reasonable for Alf to accept their
challenge than to continue believing R ; but for this to occur does not
imply that Alf has shown any of them, much less all of them, that it is
more reasonable for them to accept R than continue holding to their chal-
lenges. As we saw in our examination of Rawls’s Weak Principle of Liberal
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Legitimacy (see section 7.4), showing your own beliefs to be reasonable is
not equivalent to showing competing beliefs to be unreasonable.”

The widespread resistance to this idea stems, I think, from what may be
called the ideal of the comprehensively rational agent. According to this
ideal, Alf’s belief that R is a fully rational belief only if it is based on full
consideration of all the relevant evidence and all his well-grounded
beliefs, all his premises are true and his deliberations leading to R, are
logically impeccable.” To be sure, it is acknowledged that actual agents
usually can only approximate this ideal, but that is only to say that actual
agents can seldom be fully rational (see again section 5.3). However, inso-
far as one has done one’s best, and so has concluded that R, is the best
reason, one then (on this idealized view) must conclude that belief not-R,
is less reasonable. This does not imply that one believes one’s own delib-
erations to be infallible, but insofar as one has concluded that R, is the
soundest reason, one has also ipso facto concluded that others manifest a
defect of reason if they embrace not-R, even after one has defended the
virtues of R,,. If all this is so, then as long as one is convinced that R is the
soundest reason, one must believe that all competing positions are less
reasonable. Victory or defeat then seem the only possible outcomes of
justificatory combat.

The ideal of comprehensive rationality understands information gathe-
ring and computational costs as excuses for falling short of the ideal, but
not as the basic conditions of human cognition. Employing computational
complexity considerations from computer science, Christopher Cherniak
nicely demonstrates that ideal rationality is so ideal ‘that it cannot apply in
an interesting way to actual human beings’.** In place of the comprehen-
sive ideal, Cherniak proposes a conception of the minimally rational
agent; a minimally rational agent makes some, not all, sound inferences
from his belief set and he responds to some, not all, inconsistencies.”
Indeed, that is all any human can do, as searching a belief set for all pos-
sible inferences or checking it for all possible inconsistencies is hopelessly
beyond the capacity of human cognitive resources. On the other hand,
checking inferences and inconsistencies that are actually brought before
us (into our active memory) is much less costly; and so responding to
actual challenges rather than all possible ones is fundamental to justifica-
tion, given the limits of our reasoning resources.”

We can now perhaps better understand why Rawls is driven to the
Weak Principle of Liberal Legitimacy: our beliefs, including our beliefs
about basic justice, politics and common good, are often reasonable, but
hardly conclusively correct. Indeed, different people will reasonably dis-
agree on the justification of policies and programs. We are so far from per-
fectly rational agents (see section 5.3), that our normal condition is one of
reasonable disagreement, even about the political (see sections 7.3-7.4).
And that being the case, the confrontation between our beliefs may result
in neither defeat nor victory but an epistemological standoff.
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We thus have good grounds to embrace a version of what I earlier (see
section 5.3) called Public Justification as Agreement in Reasonable Belief:

Principle/policy P is publicly justified if and only if everyone
has reasonable grounds for accepting it over all challengers
to it.

In terms of victory and defeat, a principle or policy P is only publicly
justified if it is victorious — it defeats all challenges and competing
reasons. For then it has been shown not only that each person has a good
reason to embrace it, but all reasons not to embrace it have been defeated,
and so not embracing P is unreasonable.

8.3 When public reasoning is inconclusive
Inconclusiveness distinguished from indeterminacy

This, of course, is a demanding requirement. Because our belief systems
are so complex, and so many considerations are relevant to disputes about
what is publicly justified, it is often impossible to defeat another’s pro-
posed justification and proclaim victory. To be sure, it is not always impos-
sible to do so; we must be careful not to press the point too far. There is
good reason to think that liberal theory has had some important victories;
free speech and other civil rights, some rights of private property and
some redistributive (i.e., welfare) rights are, I think, elements of a publicly
justified conception of justice.” Yet even these important victories point to
the limits of public reason; as John Gray emphasizes, as soon as we move
beyond these abstract principles to their application in specific cases,
‘indeterminacy” arises.”® However, talk of ‘indeterminacy’ can easily lead
us astray (see section 4.4). Because two roots of inconclusiveness are the
complexity of our belief systems and our limited ability to process all the
information at our disposal, it seems to me quite misguided to claim, as do
some, that in such cases public reasons ‘run out’, and so must be supple-
mented by private reasons.” The problem is not that public reasoning
is indeterminate in the sense that there are not enough reasons to yield a
conclusion; the difficulty is that there are so many relevant reasons that all
cannot be adequately canvassed and weighed. (We again see that, there are
solid grounds for adopting the weaker rather than the stronger analysis of
incommensurability (see section 2.3)).

It is because our moral disputes are not typically indeterminate that it
makes sense to form opinions and keep arguing about them. If the total-
ity of reasons is really insufficient to form a conclusion, forming any opin-
ion is unreasonable. If the only way to get enough reasons to form an
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opinion is to rely on essentially private reasons, arguing with others is
generally pointless, for we know that many others, though reasonable,
simply do not share these private reasons. And even if we do form our
opinions on such private reasons, to impose a morality based on them is
to abandon the liberal commitment to public justification. Moral debate
among liberal citizens makes sense because we can and do form opinions
on the basis of public reasons; it is so inconclusive because so many con-
siderations are relevant either directly, or because problems about which of
two reasons is ‘weightier’ can only be discussed by appealing to yet other,
background, considerations, thus reintroducing problems of complexity.

Consider, for instance, disputes about the protection of animals. Some,
such as Greenawalt, claim that publicly accessible reasons simply are not
enough to tell us what to do; it is as if one who restricted herself to public
reasons would be, quite literally, speechless on this issue. Greenawalt
leads us to this conclusion, though, by examining the differing, but very
definite and not at all uncertain, views of such philosophers as Peter
Singer and Tom Regan. Now assuming that neither has achieved victory
on this issue, there are two possibilities: (1) since the relevant public reasons
are not sufficient to ground a conclusion, Singer and Regan can only come
to their conclusions by relying on essentially private considerations or
(2) they arrive at their conclusions by relying on publicly accessible reasons,
but because questions of the nature of agency, consciousness and moral
rights are so complex, they defend different positions neither of which
defeats the other. Our account of reasonable belief points to the latter.
Differences of opinion on such matters are apt to result from the abun-
dance of relevant public reasons and our inability to process all of them
rather than the paucity of such reasons. Moreover, the latter has the
advantage over the former of making sense of the ongoing public debate
on such problems.

Epistemological standoff, the state of nature and adjudication

Philosophers can keep arguing and publishing about these unresolved
issues — indeed, these are just the issues that philosophers typically do
argue and write about. However, as citizens we are in a different position.
Whether animals are to be protected or income redistributed are pressing
matters of practice, not just material for philosophical reflection. If, as
seems likely, most of our moral disputes result in epistemological stand-
offs, what are liberal citizens committed to public justification to do right
here and now?* If Alf has an undefeated, reasonable, belief that Betty’s
wealth should be redistributed to Charlie, but he acknowledges that he
has not defeated her challenges, what should he do? They seem to have
two options: wait for victory or make moral demands based on his
(merely) reasonable belief.
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Waiting for victory (or defeat) On the face of it, there is much to be said
for waiting until his view is victorious (or has been defeated). It is, I think,
at the heart of deliberative democracy: until discourse has vindicated a pro-
posal to everyone, no norm has been validated (see section 5.1). And after
all, if Alf is really committed to public justification, in a fairly obvious sense
he has yet to justify his view to Betty; he has not yet shown that she has
reason to adopt his view and abandon her competing position. So imposi-
tion of his view on her would seem unjustified. Moreover, we have seen
that according to the Liberal Principle (section 8.1), there is a presumption in
favor of liberty: the burden of proof, we have said, is on those who would
limit the liberty of others. If so, then, the burden of proof would appear to
lay squarely on Alf, as his moral demands aim to restrict Betty’s liberty. Until
his public justification of restraints is shown to be victorious, it would seem
that he is committed to non-interference. Supposing that outright victory is
rare, the upshot would be a regime of minimal restraints, or perhaps even
some version of anarchism in which we simply ‘agree to differ’.**

We need, however, to distinguish two cases of inconclusive justification:

(A) Merely Inconclusive Justification. Alf favors policy P, but he
cannot defeat reasonable objections to it.

(B) Inconclusive Interpretations of Justified Principles. Principle
P has been publicly justified; everyone has been shown to
have good reasons to accept it, and no one has good
reasons to reject it. But P is open to interpretations P,, P,
and P, none of which can be conclusively justified as the
correct interpretation.

In the case of (A), a merely inconclusive justification, the wait for
victory option really does seem appropriate: the proposal has not been
adequately justified. Here Alf is seeking to override other people’s reason-
able objections but has not been able to show that they are committed to P.
It seems quite right that the Liberal Principle is a barrier to such proposals:
it insists that others should be free to go about their business unless inter-
ference is justified to them, and this is precisely what Alf has not been able to
do. Case (B) is more complicated. Here, we suppose, a principle P has been
victoriously justified, so others such as Betty have conclusive reason to
embrace it, and to act in accordance with it (other things equal). The
problem, however, is that it remains an open question just what action P
requires: Alf has an undefeated, unvictorious case that P requires, say, P,, but
Betty offers a competing inconclusive case that P, is the best interpretation.

This is not a mere possibility: it seems a standard condition. And it is
the problem at the heart of Rawls’s political liberalism: although the basic
idea of a liberal order can be justified, there are competing reasonable
interpretations of what that requires. As the legal scholar Alexander
Bickel remarked about ‘majestic concepts’ such as freedom of speech,
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‘men may in full and equal reason and good faith hold differing views
about ... [their] proper meaning and specific application’.”® It seems that
the actual consequence of waiting for victorious justifications would be a
social life in which few specific moral demands could be made, and in
which our publicly justified principles could never be applied. Indeed, for
Alf and Betty to do nothing at all in case (B ) would, for practical purposes
at any rate, to embrace the defeated option that P is not justified or is irrele-
vant to practice. For if Alf waits until his specific proposal is victorious,
and Betty waits until her specific proposal is victorious, then no specific
course of action will be justified — P will be of no consequence.

The distinction between merely inconclusive and inconclusive inter-
pretations of justified principles, I believe, allows us to unite two aspects
of public reason. Rawls understands public reason as reasoning based on
justified principles: ‘[o]nly a political conception of justice that all citizens
might reasonably be expected to endorse can serve as a basis of public
reason and justification’.** On the face of it, this is puzzling: it would seem
that the justified political conception is an outcome of public reason, not
the basis of it. We can now see, though, that both are true. First, public
reason is the basis of the public conception of justice insofar as the con-
ception is victoriously justified. But, once articulated in this manner, the
public conception becomes itself the basis of further public reasoning.
Although victorious justifications are no longer forthcoming, proposals
based on the public conception nevertheless are exercises in public
reason. In contrast, inconclusive demands on others that cannot be
expressed in terms of the public conception must be dismissed.*

Imposition of one’s judgment Waiting for victorious justification, then,
would commit us to an essentially de-moralized social life in which our
justified principles would have no practical import. Because of that even
deliberative democrats admit that we must cut-off deliberation and take a
vote (see section 5.3). In the end the deliberative democrats, as well as
Rawls (see section 7.4) embrace another alternative: one must rely on
one’s best judgment about what is publicly justified, and take that as
determining what moral demands one can make on others. We impose
our reasonably rejectable policies on others. To Immanuel Kant, though,
relying on one’s individual judgment characterizes the state of nature:

Although experience teaches us that men live in violence and are prone to
fight one another before the advent of external compulsive legislation, it is
not experience that makes public lawful coercion necessary. The necessity of
public lawful coercion does not rest on a fact, but on an a priori Idea of
reason, for, even if men were to be ever so good natured and righteous before
a public lawful state of society is established, individual men, nations and
states can never be certain they are secure against violence from one another
because each will have the right to do what seems just and good to him, entirely
independently of the opinion of others.*
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Kant goes on to insist that justice is absent in the state of nature because
each relies on his own judgment, and thus ‘when there is a controversy
concerning rights (jus controversum), no competent judge can be found to
render a decision having the force of law’.? Indeed, Hobbes, Locke and
Kant all maintain that the chief inconveniences of the state of nature arise
from individuals relying on their individual, controversial, judgments
about natural rights and natural law. The chief inconveniences are two,
one moral and one practical.

The moral flaw of the state of nature ruled by individual judgment is
that we act without justification. As I have already argued, to impose an
undefeated but unvictorious public justification on another fails to meet
the demands of public justification. To have satisfied yourself that your
demands are justified is far short of showing others that your demands
are justified. If public justification is the ‘moral lodestar of liberalism’,*®
and reflects a commitment to respect for persons, relying on one’s indi-
vidual judgment in this way manifests disrespect and is unjust. Jeffrey
Reiman persuasively argues that imposing such inadequately justified
principles on another is an act of subjection: one is supplanting the other’s
own judgment about what the other should do, and replacing it with your
(merely personal) judgment about what the other should do.”

Leaving aside its moral shortcomings, as Hobbesians have taught
us (Chapters 3 and 4), a state of nature (i.e., a regime in which people
all relied on their undefeated but unvictorious judgments) would be
characterized by uncertainty and conflict, undermining the basis for
cooperation. Inconsistent interpretations of each other’s rights and
responsibilities would lead to conflict and thwart the development of set-
tled expectations. This, of course, is a familiar theme in liberal, and espe-
cially contractualist, political philosophy: Hobbes’s, Locke’s and Kant’s
accounts of the state of nature all aim to establish variations of it.
Although on some matters we can agree to differ, disputes engendered by
competing judgments will block common action and, as R.E. Ewin points
out, this includes ‘common recognition of the limitations on individual or

private action’.*

8.4 The liberal umpire
Locke versus Hobbes

Alf appears trapped in a dilemma. The option of waiting for victorious
judgments is consistent with the Liberal Principle, but seems to doom him
to an amoral life in which even justified principles have no effect, since
they cannot be interpreted. On the other hand to simply impose a reason-
able, but not conclusively justified belief, seems inconsistent with the
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demand for public justification and the principle of Individualized Liberal
Legitimacy. I have stressed that, in the end, the deliberative democrats and
Rawls take this second route. Although they begin by embracing a strong
conception of the requirements of public justification, in the end the
demands of practice require that a much weaker test be applied.

It is here, I think, that our examination of Hobbesian-inspired liberalism
is illuminating. We saw in Chapter 3 that Hobbes was sensitive to the
problems caused by conflicts of private judgment, and provides a case to
adopt a public reason as defined by the sovereign:

And because, though men be never [sic] so willing to observe these laws [of
nature], there may nevertheless arise questions concerning a man’s actions;
first, whether it were done, or not done; secondly, if done, whether against the
law or not against the law; the former whereof, is called a question of fact; the
latter a question of right, therefore unless the parties to the question, covenant
mutually to stand to the sentence of another, they are as far from peace as ever.
This other to whose sentence they submit is called an ARBITRATOR. And there-
fore it is of the law of nature, that they that are at controversy, submit their right to
the judgment of an arbitrator.*!

Hobbes, we saw (section 3.2), would have our private reason supplanted
by the sovereign’s, but sincere reasoners cannot accept that: as I argued, we
cannot accept something as true just because it benefits us, or helps secure
social peace (section 3.2). Locke provides a better model for adjudicating
the requirements of public reason among private reasoners who arrive at
conflicting judgments — a model of arbitration that avoids Hobbes’s more
extreme claims. Locke argued that in order to escape the inconveniences of
each relying on his own moral judgment, we appoint an ‘Umpire’* to
adjudicate our disagreements. Consider an umpire in a game, such as
baseball. The umpire is needed, first and foremost, because when players
have disputes, they need to get on with the game. They require some inter-
pretation of the facts and/or the rules, so that play can proceed. Thus the
key role of the umpire, as the voice of public reason, is not to tell us what
to believe, but what to do: once the umpire has spoken, the players will
accept his judgment as guiding action, if not necessarily belief.

Yet, although the first function of the umpire is to give practical resolu-
tions of our disagreements, its decisions are not mere Hobbesian acts of
will, proclaiming that its reason is definitive. Rather, its authority is par-
tially based on his claim to be at least competent — to be good at getting
the answers right. The umpire does his best to track the best arguments.
In baseball, for example, the umpire seeks to provide the correct ruling
based on shared rules and concepts.” Thus umpiring has an epistemic
element — it is truth-seeking, but its claims to have authority do not suppose
that it always reaches the correct answer. Even when we believe that the
umpire gets it wrong, we still have reason to accept his judgment, for
generally we need some practical resolution of our dispute.
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Umpiring, then, is based on the supposition that (1) there is intractable
difference of opinion; (2) to proceed with practice, there must be a practi-
cal resolution of the dispute; (3) that this practical resolution need not be
accepted by all the parties as the correct solution but (4) the authority of
the umpire’s decision requires that it seeks to arrive at the best answer.
Sincere reasoners committed to public justification who also wish to get
on with their lives require precisely this sort of umpiring of their disputes.
It honors their commitment to sincerity and thinking for themselves (see
sections 3.2, 5.3 and 6.3) since it never requires anyone to abandon what
she thinks is the best reason. It also honors their commitment to public justi-
fication because no one simply imposes her will, or even her reasoning, on
another: each accepts the action directives of the umpire, who seeks an
impartial resolution of the dispute. Lastly, the umpire honors the commit-
ment to deliberation, for the umpire always seeks to act on the basis of the
best possible reasons, and considers the merits of the opposing views.

Liberal politics, reasonable disagreement and umpiring

Citizens committed to the Individualized Principle of Liberal Legitimacy
in a pluralistic world require precisely this sort of umpiring of their dis-
putes. They do not act coercively against another simply on the basis of
their own controversial reasoning: all have conclusive reason to submit
their dispute to the umpire, who provides an impartial practical resolu-
tion of the dispute.

The umpire’s legitimate decision is, then, simply a reasonable judg-
ment. Umpires are not sages who we suppose always give the best
answer. It is not at all inconsistent with accepting the authority of an
umpire to insist that your opinion is more reasonable. Rather, umpires are
unique in that they alone have the authority to use coercion to support a
reasonable, though contentious, interpretation of liberal principles. Note,
then, that justificatory liberalism provides a coherent account supporting
Rawls’s observation that the judgment of public reason — the umpire — ‘must
at least be reasonable, if not the most reasonable’.** Because of their
intractable disputes about what is the most reasonable interpretation of
publicly justified liberal principles, free and equal individuals would
embrace an umpire who is empowered to act on its reasonable, but by no
means conclusively correct, judgment about these matters.

This is important. Liberal legitimacy, Rawls and I have agreed, requires
that coercion must be justified in a way that is not subject to reasonable
objection; because of that the justification must be conclusive — not subject
to reasonable dissent or objection. But because of political pluralism, normal
politics can, at its best, only claim to result in reasonable conclusions; in
Rawls’s words, they are ‘reasonable, if not the most reasonable’ (section 7.4).
Citizens can reasonably dissent from reasonable laws and policies. The
idea of liberal adjudication explains why the government can satisfy the
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Individualized Principle of Liberal Legitimacy even though it can only be
shown that its judgments are reasonable, not conclusively justified.
Because (1) we require a common answer on questions of justice, (2) we
have conclusive reason to embrace an umpire, (3) we thus have a good reason
to follow the directives of the umpire even though they are only reason-
able. In short, there is a conclusive justification to follow the reasonable but not
conclusive decisions of the umpire.

Is the liberal state too limited?

It has been objected that this view too greatly limits the scope of state
action.® On this view, a specific action P undertaken in some area of social
life by the liberal umpire is justified only if there is a conclusive reason for
the government undertaking some sort of action in that area, of which P
is a reasonable option. Thus, for example, a specific national health care
scheme could only pass the test of liberal legitimacy if there is a conclu-
sive justification — a justification that no citizen has sound reasons for
rejecting — that there be some sort of national health care (or that there be
some sort of distributive justice arrangement, of which the health care
scheme is a case). If there is no conclusive justification for a principle or a
type of policy, then the ‘wait and see’ stance seems dictated by the Liberal
Principle: if thus far no conclusive justification has been given, then thus
far no government action is justified. Only when government action can
be justified as a reasonable interpretation of a conclusively justified
requirement will it pass the test of the Individualized Principle of Liberal
Legitimacy.

This is a demanding requirement; it has been pointed out that many
social policies may fail to pass this test.* A small minority that has
reasonable objections to such policies could block them if they cannot be
brought under more general publicly justified requirements. This, of
course, is a consequence of applying the test of public justification not
simply, as Rawls would have it, to constitutional essentials and matters of
basic justice, but to all interferences with individual liberty. The extent of
legitimate political action is bound to shrink. There can be no good justi-
fication for the majority simply legislating pursuit of its own goals or con-
cerns in the face of reasonable objections by the minority, even a small
minority. In contrast to political liberalism, this seems a more genuinely
liberal conception of politics. Liberals traditionally have been wary of
government action, and have demanded that coercive legislation meet
demanding requirements.

We might contrast two views of liberal political principles: the limiting
and the empowering.” On one model, liberalism advances fundamental
moral principles that government may not violate. A government is
unjust if it enacts legislation that oversteps these bounds by, say, seeking
to establish a religion or severely curtailing freedom of speech. However,
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in the eyes of some, as long as a government respects these constraints, its
legislation is just. This view is advanced by Robert Bork, who argues that

[t]he United States was founded as a Madisonian system, which means that it
contains two opposing principles that must be continually reconciled. The first
principle is self-government, which means that in wide areas of life majorities
are entitled to rule, if they wish, simply because they are majorities. The second
is that there are nonetheless some things majorities must not do to minorities,
some areas of life in which the individual must be free of majority rule.*®

I believe that this inadequately articulates the liberal ideal of limited
government. Bork’s underlying idea is that a majority may properly legis-
late its preferences except when it runs afoul of constitutional restraints.*
To be sure, this is a limited government of sorts — the majority is not
allowed to do some things. But, given the Liberal Principle, every legisla-
tive act by the majority, because it constitutes an imposition on the minor-
ity, stands in need of justification (see section 8.1). Unlike individuals, who
can often act without imposing on others, all legislative acts of the major-
ity are impositions, and so every such act stands in need of justification.
‘Justice’, said Madison, ‘is the end of government™ and justificatory liber-
alism concurs. The basic problem that requires political society, according
to traditional social contract theory and justificatory liberalism, is that our
opinions about the demands of justice are inconclusive. Because of this,
and because of our commitment to justify our demands to others, we are led
to embrace an umpire, judge or arbitrator. The authority of the umpire, then,
is based on its claim to adjudicate disputes about what can be publicly
justified. The umpire only is empowered to speak on these matters.

To some, this is disconcerting as it limits the scope of politics and the state.
But if action in some area is subject to reasonable objection by some, by what
right does the majority coerce the unwilling minority to follow their lead? As
the deliberative democrats rightly emphasize, only laws that pass the test of
public justification treat all citizens as free and equal (see section 5.2). If it is
indeed the case that many current government policies cannot be publicly
justified, then a radical reevaluation of the proper scope of politics is in
order. It is not clear that we should take a conservative attitude by assuming
that what we now do in the political sphere must be justified.

8.5 Adjudicative democracy: deliberative, procedural
and weakly epistemic

The virtues of an umpire: competency and fairness

All this has been assuming that a certain umpire, or method of umpiring
reasonable disagreements, could be conclusively justified among reasonable
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citizens who disagree about what laws and policies pass the test of liberal
legitimacy. Citizens require an umpire: what is required to be an excellent
umpire?

Umpires must be competent. They must be competent because they are
seeking to give the best judgments they can on the merits of the dispute.
Umpires in sports must know the rules, be able to observe the players,
and so on. In politics, the umpire must be able to give judgments that
track what is publicly justified. It is here that the arguments of the advo-
cates of deliberative democracy (Chapter 5) and aggregative democracy
(Chapter 6) can teach us much. If our aim is to arrive at laws that pass the
test of public justification then deliberative democrats have provided a
strong case that a good way to do this is to ensure widespread deliberation
and discussion. In a public arena in which arguments are advanced and
criticized the most unreasonable proposals are unlikely to find favor. This
is not to say that we should expect anything remotely approaching actual
political consensus (see section 5.3). Disagreement is not an accidental or
a transitory characteristic of politics: it is the crux of politics under condi-
tions of reasonable pluralism. Here the case for epistemic democracy
comes into play (see sections 6.3 and 6.4). Having deliberated, and done
our best to eliminate unreasonable proposals, we have some reason to
think that voting may provide a competent way to aggregate individual
judgments into a social decision.

It may be thought that this backtracks on my criticisms of both deliber-
ative and epistemic democracy. With respect to deliberative democracy, I
argued that elitist procedures — such as a supreme court — may do just as
well as the actual deliberations of the citizenry at large in deciding what
would be agreed to by reasonable citizens deliberating in good faith (see
sections 4.5, 5.1 and 7.5). And I was critical of Estlund’s epistemic defense
of democracy - the claim that it tends to give the best results (section 6.4).
Reasonable pluralism, I argued, also extends to disagreements about what
is the best. However, all that the advocate of deliberative-political demo-
cracy requires is what I called Democracy’s Minimal Epistemic Claim: no
method for resolving moral disputes can be conclusively shown to be
epistemically better than democracy (section 6.4). It cannot be shown that
rule by experts, for example, is better at tracking public justification than
is political democracy.

Democracy’s Minimal Epistemic Claim is enough because democratic
procedures have a decisive advantage over all the others that cannot be
shown to be epistemically inferior to democracy: democracy is fair, inso-
far as it gives each person an equal say in the outcome. We want a com-
petent umpire, because we want the umpire to give us the best answer.
But because we know that the umpire will often side against us, and so
we will have reasonable disagreements with the umpire, we need to
ensure that the umpire is fair. It is one thing for the decision to go against
you, quite another when it goes against you because the umpire is biased
against you. One has reasonable objections to an umpire that is biased
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against you and your views. Thus even if political democracy cannot
show that it is superior to Mill’s plural voting scheme (see section 6.4),
those who are given less votes in Mill’s scheme have a reasonable objec-
tion: their reasonable views will be disadvantaged — not because of their
content, but just because they are held by them rather than members of
the ‘epistocracy’.

One might query, however, whether Democracy’s Minimal Epistemic
Claim really is enough. If all procedures were terrible, then democracy
may not be worse than any, but it would not be competent. If all the
umpires are blind, we would still not wish to submit our disputes to the
fair blind umpire. But reflecting on the general arguments in favor of
deliberative and political democracy, we have strong reason to think that
democracy is not a terrible way to decide disputes. It may be too strong
to say that it is the best, but a procedure that depends on extensive dis-
cussion and consulting a wide number of people is, given everything we
know, not a terrible way to protect liberal rights. As J.5. Mill emphasized,
‘the rights and interests of every or any person are only secure from being
disregarded, when the interested person is himself able, and habitually
disposed, to stand up for them’. He went on to insist that ‘[HJuman
beings are only secure from evil at the hands of others in proportion as
they have the power of being, and are, self-protecting’.> Following Mill,
modern democrats have insisted that the chief benefit of democratic
government is that the rights of citizens are more likely to be protected
against incursion by those holding power. Such responsive government,
it is claimed, is more apt to avoid injustice than are those that vest politi-
cal power in an ‘enlightened few’.”

This case for democracy as widely responsive institutions is parti-
cularly strong insofar as it supposes that justice and interest typically
coincide when one’s basic rights are at stake. A government enacting
legislation that attacks one’s basic rights and civil interests does one an
injustice. Consequently, even a citizenry without a strong commitment to
upholding justified principles is apt to disagree with such policies. This
familiar point is so important it has a strong claim to be deemed the first
theorem of liberal democracy: political procedures that are widely responsive
to the judgments of the citizenry have been shown to be reliable protectors of basic
individual rights.

The case for political democracy as an umpiring mechanism would be
inconclusive if, while political democracy was fair, some other umpiring
procedure was more competent. For then the two virtues of an umpire
would point to different procedures, and reasonable people may disagree
about how to weigh them. Some may prefer a slightly biased but much
more competent umpire to a fair but considerably less competent one. But
given (1) Democracy’s Minimal Epistemic Claim and (2) its manifest fair-
ness, it is the uniquely best method for umpiring our political disputes.

Democracy, then, is a conclusively justified umpiring mechanism. In his
or her deliberations each citizen presents what he or she believes is the
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best public justification; the voting mechanism constitutes a fair way to
adjudicate our deep disagreements about what is publicly justified. It
does not seek political consensus, but reasoned debate about what is best
justified, and procedures that do a tolerable job in tracking justification.
Adjudicative democracy recognizes that our commitment to sincere
public justification is precisely what produces principled disagreement;
democracy is required just because even rough consensus is not a plausible politi-
cal ideal. Thus the everyday institutions of democratic rule such as voting
are, on the adjudicative conception, the heart of democracy, for they
define how the umpire operates.

Three types of disagreements

In contrast to deliberative democracy, on the adjudicative conception
actual consensus is not even a regulative ideal. The normal condition of
politics is that we disagree. We need, though, to distinguish three types of
political disagreement.

Reasonable disagreement about justified policies and laws The adjudicative
theory of democracy focuses on reasonable disagreement, i.e., where Alf
and Betty disagree about what principle or policy is publicly justified, but
understand the position of the other as reasonable (though erroneous).
The adjudicative conception supposes that most of the disagreements
between most of the people most of the time are this sort: people have
different political views, but do not dismiss the views of most other citizens
as unreasonable. This, I have argued, is just the sort of case in which our
commitment to public justification leads us to submit to the democratic
umpire:* I believe my proposal is correct, but I also see your objection as
reasonable. If we are to arrive at a common policy, we need some way to
adjudicate our dispute.

Unreasonable disagreement The second sort of disagreement is more trou-
bling: one party sees the competing position of the other as unreasonable.
Suppose Alf believes that P is publicly justified, and is entirely convinced
that Betty’s support of not-P is unreasonable. It is hard to see why Alf
should submit the disputes to an umpire. Why submit to arbitration when
the other’s position is, in your view, manifestly unreasonable? It may thus
seem that the adjudicative view has the same fatal flaw as the deliberative
conception and political liberalism: we do not have consensus on the
reasonable. Two considerations, however, indicate that the adjudicative
conception can admit this lack of consensus without undermining the
justification of the democratic order.

First, in complex communities we do not have simply dyadic disagree-
ments. Alf may believe Betty’s opposition to P is unreasonable, but there
is also Charlie’s and Doris’s objections to consider. If Alf believes that their
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objections to P are reasonable, then he will still have reason to submit the
justifiability of P to the umpire.

Second, indeed, assuming Alf has faith in the reliability of the umpire,
he may even agree, for purely pragmatic reasons, to adjudicate his dis-
pute with Betty. To revert to the baseball example, suppose that Betty
claims a right to a fourth strike. If we understand umpiring simply as a
way to resolve reasonable disputes, Alf has no reason to submit the dis-
pute to adjudication as it is manifest that she has no case, and it would be
outrageous for the umpire to rule in her favor. It is not a question open to
reasonable dispute. Nevertheless, Alf may indeed refer the claim to the
umpire for purely pragmatic reasons. If Betty also has faith in the umpire,
it will be a quick way to resolve the conflict and get on with the game. If
he has faith in the reasonability of the umpire, then he has good reason to
appeal to the umpire even in the face of what he sees as an unreasonable
proposal. Now, interestingly, both parties may be in the same position. Alf
may believe that Betty’s position is unreasonable, while she may view his
as beyond the bounds of plausibility, yet each may view the umpire as a
reasonable way to decide their disputes. They may do so because they
may believe it is impartial, and that it is generally reasonable. What is of
interest here is that political life is possible even in the face of mutual con-
viction of the unreasonability of others if each party has grounds for
accepting the reasonability of the umpiring mechanism.

Disagreement about the justifiability of the umpire It may seem that all this
at least supposes a basic consensus on the justifiability of the umpire.
What if citizens disagree about that? It is here that philosophical questions
of justification must be distinguished from questions of efficacy. The justi-
fication of the umpire does not depend on widespread actual consensus
on its justifiability. Perhaps a large group of anti-democratic citizens wish
to overturn democracy. This certainly does not show that democracy is
unjustified. If, given all his cognitive resources, Alf concludes that there
are no reasonable objections to the democratic method of resolving
disputes — reasonable given his own epistemic standards — then he will con-
clude that democracy is justified, even in the face of its rejection by many.
However if, for whatever reasons, many citizens reject the democratic
method, it will no longer serve its practical function of actually resolving
disagreements. Alf may well conclude that, however justified the demo-
cratic state, his fellow citizens are so irrational or immoral that it cannot
perform its task of actually resolving disputes, and so appeals to it are
pragmatically pointless.

Of course if his fellow citizens are thoroughly irrational or immoral, Alf
himself may reject democracy on deeper grounds: when placed in the
hands of his fellow citizens it yields consistently unreasonable results. In
this case the dark side of jury theorem - demonstrating the incredible
incompetence of some majorities — would come into play (see section 6.3).
As I argued in section 8.4, an umpire has an epistemological task at which
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it must be competent. One’s commitment to the umpire is thus contingent
on one’s evaluation that it does a reasonable job tracking the merits of the
disputes. If Alf concludes that the umpire is incompetent, he will not see
it as furthering the Ideals of Reason and Public Justification, and so will
conclude that it is not justified. If many believe this, democracy will,
again, not be efficacious. But whether or not democracy is a justified way
to adjudicate disputes does not depend on how many people think it is
justified, but whether it does indeed conform to the Ideals of Reason and
Public Justification (see section 5.3).

Conflicts of personal reasoning

In my examination of Hobbesian-inspired liberalism in Chapter 3, I made
much of Hobbes’s dilemma. He wished to free subjects from relying on
their personal reasoning. To make out his case he showed that following
the reasoning of the sovereign would benefit them; to show that, however,
requires appealing to the subjects’ personal reasoning about what benefits
them. And, since the point of following the sovereign’s reason is to attain
benefits, one does not have reason to follow it when one no longer bene-
fits. This, though, drives subjects to constantly employ their private
reasoning to see if they should follow the public reasoning of the sovereign,
just what Hobbesians wish to avoid. Doesn’t the same problem plague the
Lockean umpire?

I think not. If a citizen judges that the umpire is making calls contrary
to victorious justifications, the citizen must conclude that the umpire is
seeking to enforce an unreasonable view, and is acting outside the bounds
of the rule of law. It is here that the Lockean and Hobbesian accounts of
the umpire differ. Hobbes insists on the inappropriateness of citizens
making obedience contingent on their judgment of the substantive merits
of the decision. The Hobbesian case has a certain plausibility so long as
we suppose that we submit to an umpire solely because of practical prob-
lems that result from brute disagreement; in that case, any disagreement
may be thought to be a matter for adjudication, for then we would always
prefer ‘action in concert’ to any way of going it alone. We have seen,
though, that this is not an especially plausible view of politics (section 4.2).
On the more Lockean account I have defended here, our commitment to
adjudication follows from our fundamental commitment to public justifi-
cation. It is when Alf is unable to victoriously publicly justify his reason-
able views about justice that he is led to arbitration; but he has no moral
reason to submit his publicly justified principles to the umpire. He has (he
believes) publicly justified them, so he cannot see how his commitment to
public justification could give him a reason to submit them to an umpire;
he has no conceptual resources that could allow him to recognize such a
reason (though, as I have pointed out, he still may have pragmatic reasons
for referring the dispute to the umpire). Certainly the mere fact that others
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disagree cannot show that he has failed to justify his claims, any more
than the dissents of creationists show that evolutionary biologists have
failed to justify their views. Citizens must, then, constantly employ their
personal reasoning to ensure that the umpire only adjudicates within the
bounds of reasonable disagreement.

Although it leads to a much messier account, Locke, not Hobbes, is
right: whether we have reason to obey the law depends on its substantive
merits. A citizen has no obligation to obey a law if the umpire is enacting
defeated proposals. Now no doubt many readers, whose patience have
been taxed for a number of pages, will wish to insist that this overlooks
Hobbes’s fundamental insight: a citizen at best thinks that a principle has
been victoriously justified, while the umpire and other citizens obviously
think differently. If Alf has judged that P has been victoriously justified
while Betty thinks that it is within the bounds of reasonable disagreement,
doesn’t this dispute need adjudication too? Aren’t we back where we
began? Not from Alf’s perspective, or from the perspective of any other
liberal citizen. From any particular perspective, a citizen’s commitment to
public justification can lead him to submit to an umpire, but this very
same reason will lead him to resist an umpire who, in his judgment, is
seeking to impose defeated — publicly unjustified — proposals on him.
Any citizen can and will distinguish what is fundamental and justified
from what is reasonably disputed; that he will submit the latter question
to arbitration will not lead him also to submit the former issue to the
umpire. Indeed, for liberals to submit all moral disputes to the umpire is
to allow that, if challenged by an illiberal citizen such as Carl Schmitt (see
section 1.3), fundamental liberal principles themselves might legitimately
be overturned by the umpire.

The problem arises when Alf’s judgments about what has been victori-
ously justified differs from Betty’s. When that happens Alf and Betty dis-
agree not simply on what is the correct outcome of political dispute, they
disagree on what should be on the political agenda. The domain of the
political, we have seen, can be contentious. Liberal politics will be, at best,
imperfect in a community so divided, for one or the other section will
refuse to-admit that a political resolution of some issue is morally legiti-
mate. If the division is restricted to a small number of issues, perhaps
devices such as gag rules will allow liberal politics to function by insulat-
ing it from those conflicts that cannot, from a practical point of view, be
successfully adjudicated.” However, if the community is deeply divided
in this way on a wide range of issues, the practical resolution of moral dis-
putes by the umpire will be precarious, for whatever the umpire decrees,
some will declare that it is a violation of a conclusively justified rule or
principle. In such a society the umpire might still typically be obeyed for
pragmatic, Hobbesian reasons, but a gnawing cynicism seems inevitable.

It would be happy indeed if we had access to a God’s-eye perspective,
which would once and for all tell us what is really and truly verified by
public reason and what we merely think is so verified. But no such
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perspective is to be had; each can only employ his own moral and cognitive
resources to arrive at his own best judgments. We can, though, avoid the
Scyllia of supposing that it is moral to impose any reasonable conviction
on others and the Charybdis of fleeing from ever standing up for our
fundamental principles, compromising on every issue or adjudicating
every disagreement.

8.6 Summary and conclusion
Summary

In this chapter I have sketched a justificatory theory of liberalism, and
have compared it to our other theories of liberal public reason. Section 8.1
began with a comparison of different post-Enlightenment liberalisms’
answers to perhaps their most basic question: why engage in public
reason? Hobbes’s followers stress the need to abandon private judgment
to attain peace and order; advocates of collective reason also stress the
need for a public reason to guide us towards cooperation. Deliberative
democrats maintain that the pursuit of validity requires actual public rea-
soning and, apparently, actual consensus. Rawlsian-inspired liberalism
stresses that only public reasoning that accords with the principle of
Liberal Legitimacy respects each as free and equal, and Habermas sug-
gests that our reflective understanding of our norms presupposes that
they are validated by public reasoning. All these are insights; justificatory
liberalism — which draws on them all — adds that public reasoning is
required given the basic liberal principle of not interfering with people
unless good reasons can be provided to them for the interference.

Section 8.2 presented an analysis of public justification that stressed
how difficult it is to meet a version of Public Justification as Agreement in
Reasonable Belief (see section 5.3). Although there are undoubtedly some
general moral principles, pointing to basic rights, to which there is no
reasonable objection, most principles and interpretations of general
principles are open to reasonable dispute. Section 8.3 then considered
what reasonable moral persons would do in the face of our typically
inconclusive public justifications. The option of waiting for a conclusive
public justification seems inappropriate when our disagreements are
about the best interpretations of conclusively justified principles: if we
always wait and see on what interpretation to employ, we will never
employ our justified moral and political principles. Even deliberative
democrats admit that the requirements of practical life require that the
discourse be cut off and a vote be taken. But simply imposing one’s own
reasonable, but also reasonably rejected, judgment fails to treat others
with respect, and violates the Individualized Principle of Liberal
Legitimacy. Unlike Rawls, I have resisted weakening the principle of
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Liberal Legitimacy to allow merely reasonable policies to be imposed on
those who reject them (see section 7.4).

Section 8.4 explored a way out of this dilemma: submit to an umpire. I
argued that the liberal state can be understood as a way to umpire our dis-
putes about the application of basic moral principles. I also explored
whether this leads to a radical reconceptualizing of the scope of state
activities. Lastly, section 8.5 argued that political democracy is the con-
clusively justified umpiring procedure. Although I rejected the more
extreme claims of deliberative and political democracy, it does seem that
they establish that democratic procedures are a reasonably reliable way to
adjudicate our disputes, and they have the decisive virtue of being fair to
everyone.

Conclusion: post-Enlightenment liberalisms

This brings to a close our examination of post-Enlightenment liberalism’s
quest for public reason. Although I believe that justificatory liberalism has
decisive advantages over its competitors, drawing on many of their
strengths while avoiding their weaknesses, we can see that most of the
theories examined here share a common conviction: reasoning together
about justice and the common good is not precluded by deep disagree-
ments that characterize our societies. This is especially so with delibera-
tive democracy, which is based on a conviction that reasonable pluralism
does not lead us to a society ordered on a mere modus vivendi or the will
of the sovereign. The pursuit of truth, justice and mutual respect can still
structure such societies. Deliberative democrats, perhaps, do not suffi-
ciently appreciate how intractable are our differences: Berlin, Gray,
Hobbes, and the political democrats are more alive to these differences,
though they tend to inadequately articulate just what public reasoning
really is. The trick for post-Enlightenment liberals is to explicate a robust
conception of public reasoning — citizens reasoning together — while
avoiding making too much a matter of consensus, or looking for agree-
ment where none is to be found. Rawls’s political liberalism is so attrac-
tive because it recognizes both plurality while endeavoring to develop
substantive theory of public reason. I have been critical of his proposal —
I believe it cannot adequately distinguish, much less isolate, the political
from our reasonable disputes about non-political values. And even if it
could, its identification of the political with the realm of reasonable agree-
ment leads it to abandon too much of normal politics to a contest between
comprehensive conceptions. It is, though, a powerful conception of post-
Enlightenment liberalism.

Our concerns in this book have been theoretical, and my approach
philosophical. Political philosophy, however, is a rigorous and careful
treatment of actual political problems. Is an ordered politics based on mutual
respect, and aiming at justice, still possible in the modern world of deep reasonable
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disagreement about values and the ends of life? To post-Enlightenment
liberals, this is the political problem of the modern era. Hopefully, my
analysis has given the reader an appreciation of its importance, complex-
ity, and the great sophistication with which post-Enlightenment liberals
have approached the question. And, perhaps most importantly, I hope I
have encouraged the reader to publicly reason about it, as I have tried to
do in this book.
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