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Preface

Political philosophy is a hard subject of study, but an attractive
one, too. It is hard because the central concepts have been fash-
ioned as much in the hurly-burly of political dispute as in the
philosopher’s study. These concepts have served as flags around
which contending causes have rallied, banners for which opposing
parties have fought — too often literally. Unlike many of the topics
of metaphysics, say, they always have a resonance for issues of
active controversy. They are the recognized currency of political
argument and debate. This immersion in our practical concerns
might be thought to contaminate the discipline, ensuring that no
work in political philosophy is without the taint of allegiance. But
this would be to suppose that there is a pristine science of political
concepts waiting to be unearthed from the debris of interminable
conflict, that the concepts can be scrubbed down and examined
free of the scrapes and bruises inflicted by their rhetorical
employment. There is no such science; there is no ‘first philosophy’
of political life. Yet it is vital that political philosophy be a careful
academic discipline precisely because it is never merely that. It is
vital that it be as scrupulous and transparent as its maker can
manage because it will always be taken to be a contribution to
struggles for power and campaigns for policies.

This makes it hard to do well. No one with a passion for political
ideas can be detached from the circumstances of their employ-
ment. Political philosophy is attractive because it promises a deep
understanding of the values at stake in daily strife, it promises a
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PREFACE

defence of causes that are dear to us. But careful thought may
reveal that the defences are flimsy or that the values are confused.
Most political philosophers will have a political agenda which
governs their personal contribution to public affairs, and no doubt
you will have worked out elements of mine by the time you finish
this book. But philosophy is an open-minded discipline, so, para-
doxically, personal commitments must be regarded as provisional,
having no more credibility than is conferred on them by the
strength of their supporting arguments.

I am particularly conscious of this since I have to report that my
philosophical position has changed during the course of writing
this book. When I began it, too long ago, I believed that the basic
principles of liberal democracy should find universal acceptance.
The grounding beliefs, that mankind is born free and equal,
seemed to me to be basic elements of a common culture that have
anchored themselves in the mind-sets of modern men and women.
We think of ourselves in this fashion, willy-nilly. These are the
guiding principles history has bequeathed us. So I didn’t think of
liberalism as a radical point of view. I thought of it as mother’s
milk to the political sentiments of all good citizens. I believed, in
the modern world, that the true conservative who is respectful of
the traditions of thought that have formed us and our political
environment, would be a liberal at least in the sense of accepting
some story about universal freedom and equality, and distrustful
of claims to authority. Of course, I recognized that values as
loosely conceived as these require clarification and analysis, that
tensions and confusions would be revealed as the grounding intu-
itions were worked up into principles and theories of a specificity
that could bear examination and assessment. But I didn’t doubt
that some cogent articulation of these values was the prospectus
of philosophers and thoughtful citizens alike.

What I had ignored was the dire effects of religious belief, in
particular the power of religion to corrode sentiments as crucial
to peaceful social co-existence as mutual respect and relaxed tol-
erance. The most noxious human capacities, agression, hatred and
cruelty, seem to coagulate around religious beliefs which advertise
their necessary distinctiveness, and then are transmuted into
communal militancy. As the hatreds expressive of conflicts
between political ideologies seem to have dried up, militant
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religion has stepped into the breach and now fuels murderous
internecine conflicts worldwide — last year the former Yugoslavia,
last month Indonesia, this week Nigeria. Doctors are murdered
outside abortion clinics in the USA, and shoppers are blown up in
Omagh. Hegel makes us shiver when he describes the mentality of
the Terror in Revolutionary France as death, ‘the coldest and
meanest of all deaths, with no more significance than cutting off a
head of cabbage’.! Rarely does a week go by nowadays without our
seeing some TV footage of bodies piled into trenches, disposed of
in the manner of waste vegetables.

So now I am a partisan, even militant, liberal. I despair of the
prospect of finding common ground with those whose religious
beliefs prescind from civility, from the task of seeking, minimally, a
modus vivendi or, maximally, substantial agreement. I no longer
see the sole task of political philosophy as the Hegelian enterprise
of exploring and refashioning a consensus. Nowadays, we have to
give as much attention to the dire task of drawing lines in the sand,
marking off values which we recognize that only some of our fel-
lows deem worthy of defence, values that are all the more crucial
for being seemingly parochial.

When my efforts are set against this agenda, I don’t claim to have
accomplished much. On reflection, rarely do I reach definitive con-
clusions. What I do hope is to have placed some intellectual
resources at the disposal of openly enquiring minds, raising ques-
tions, drafting lines of argument, provoking the kind of disagree-
ment that challenges the reader to respond. I have concentrated on
what I believe are the central areas of investigation. Though I am
no card-carrying utilitarian, I examine the utilitarian theory in
detail because I believe it is the most powerful, sophisticated and
influential normative theory which is available to us, for better or
worse. Next, I examine the core ideals of liberty, rights and justice
in the distribution of goods. Next, I study the problem of political
obligation, asking whether the state can make good its claim to
rightful authority over its citizens. Finally, I look at constitutional
issues, investigating the ethical credentials of democracy.

This self-directed focus has made it impossible for me to discuss
many issues in political philosophy which have a direct bearing
on practical and often urgent policy issues. So I don’t discuss
separately the politics of race, the particular injustice of racial
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discrimination or the legitimacy of affirmative action or reverse
discrimination. I don’t discuss justice between the sexes or the
feminist contribution to political philosophy. I don’t discuss the
acceptability of nationalism, the ethical implications of multi-
culturalism, or the proper conduct of international relations,
except by way of example when other issues are in focus. I regret
all of these omissions, but hope that those who are encouraged to
tackle the questions I haven’t raised may find in the book materials
to help them in their efforts.

It is impossible to complete a work of this sort without accumu-
lating debts. Some of them are acknowledged in the text, some
unfortunately not. The bibliography furnishes a partial guide to
my reading, but I should record the books I have had alongside
my desk throughout the period of composition. Unsurprisingly
perhaps, these have been Hobbes’s Leviathan, Locke’s Second
Treatise, Hume’s Treatise, Second Enquiry and Essays, Rousseau’s
Discourse on the Origins of Inequality and Social Contract, Hegel’s
Philosophy of Right, J.S. Mill’s Utilitarianism and On Liberty,
Rawls’s Theory of Justice. Temperamentally, I don’t seem to make
much progress in political philosophy without first stepping back
and studying what these giants of the discipline have to say.

My acknowledgement of personal debts must also be patchy.
Students can always be relied upon to prompt their teachers into
rethinking positions which would otherwise solidify into nos-
trums. Colleagues who, after reading students’ work or listening to
them in tutorials, stop me in the corridor and ask ‘Do you tell them
that ?7’, have similar effects — collapse of stout party and back to the
drawing-board. Over the years, bits of this material have been read
to philosophers in Glasgow and other universities, and I have wel-
comed and sometimes used their comments. Nick Zangwill read
some of the manuscript material and I benefited from his advice.
John Shand read early versions of the first five chapters, correct-
ing errors and helping me clarify obscure material. Pat Shaw has
read just about all of it; his criticisms, advice and encouragement
have been invaluable. I am a duffer with a word processor and all
things IT. My neighbours on the top floor of the philosophy
department in Glasgow, Angus McKay and Susan Stuart, have
responded kindly and patiently to my pathetic, panicky, pleas for
assistance. John Shand, the series editor, and Tony Bruce and
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Muna Khogali at Routledge, have been helpful and accommodat-
ing in the face of my prevarications and the anonymous referees
they have recruited have improved the final version.

Since I expect that this book will be used largely for teaching, it
is appropriate that I thank my teachers of political philosophy. I
was first introduced to the subject at Kirkham Grammar School by
Bernard Coates. There was no National Curriculum and political
philosophy was certainly not on the examination syllabus, but
Bernard thought it would be interesting for us to discuss the con-
tract theories of Hobbes and Locke, so we did. I was so excited I
immediately took the only valuable book in the house, a beautiful,
many-volume work on The Horse: Its Treatment in Health and Dis-
ease, and swapped it for a tatty copy of Sabine’s History of Political
Thought. 1 suspect the booksellers, Messrs Halewood, of Friar-
gate, Preston, are still laughing. This initial interest was rekindled
in London, when I found myself preparing abstracts of material
directed to questions my brother had spotted for his final exams at
the LSE, but unfortunately had not had any time to study. It was
fostered at Bedford College, London, by David Lloyd-Thomas, who
had the wonderful, generous gift of finding good and interesting
ideas in the most hurried and turgid essays I presented to him. My
interests were further encouraged by Robin Downie when I came
to Glasgow. It’s a pleasure to acknowledge my debts to all of them
and express my gratitude.

My wife, Anne, has had a lot to suffer in the preparation of this
book. Mercifully she takes no interest at all in its contents, not
having a philosophical bone in her body — so I thank her for the
blessed relief.
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Chapter 1

Introduction

Young children, we understand, are born philosophers. They ask
exasperated parents such deep questions as ‘Where is my mind?’ or
‘Is Granny living with all the other dead people in the church-
yard?’. The spirit for philosophy which is born out of naiveté is
soon extinguished, so the taste for philosophical reflection has to
be rediscovered. I conjecture that it is an acquired taste, prompted
by some strange contingency. Who knows the story behind your
picking up this book? Still, some brands of philosophical enquiry
are more likely to be prompted than others. An adolescent who
found himself pondering the nature of numbers would be a splen-
did eccentric. By contrast, youthful rebellion can be relied upon to
kindle low-level philosophical musings about the rules of
behaviour. If parents say such and such is the right thing to do and
the teenager insists that he does no wrong in not doing it, the
conflict of views is likely to raise all sorts of philosophical ques-
tions: What is the nature and extent of parents’ authority? What
sort of respect is required for their rules? They can enforce their
demands and prudence may dictate compliance, but does that
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make it right? If the question of who decides what behaviour is
acceptable and what is not seems up for grabs, the question of how
to decide will surely follow. Is it a matter of choice or preference or
personal belief? And so on.

Such questions (and many more) comprise the subject of ethics,
and I suspect that most people dip their toes into the water in the
minimal sense of recognizing that there are questions to be
answered, issues to be debated. Political life has the same char-
acter of putting philosophical questions up front. Authoritarian
regimes prompt the same reflections as authoritarian parents.
Democratic regimes conduct debates about competing policies in
terms of the values such policies embody. Liberty may be opposed
to justice. The public interest may require the sacrifice of persons’
rights. This is the diet of editorials in tabloids as well as the broad-
sheet newspapers. Questions of ethics and political philosophy are
ubiquitous, in the very air we breathe. The surprise for many is
that the problems are not novel, that there is a rich history of
careful deliberation about them, that the questions which seem
fresh in 2000AD have often been recorded as debated for the last
two and a half millenia.

We are heirs to this rich tradition of philosophical dispute.
Though philosophical problems seemingly spring up afresh each
day like mushrooms, similar problems have been worrying folks for
as long as intellectual problems have been recorded. When we take
seriously the philosophical questions posed directly in political
life, we encounter immediately a vast literature organized around
the problems mankind has encountered, the philosophers who
have contributed to their solution and the theories that have been
recurrently proposed as the means of tackling them.

The prospect can appear dismal. You ask: Do I have an obliga-
tion to obey the law? and one of nature’s teachers gives you a
reading-list — as they say, from Plato to NATO. In truth, this should
be a source of excitement, since the history of philosophy does not
parade itself as a progressive discipline in the manner of the his-
tory of science. You can learn from the Ancient Greeks, not least
because the present is a small parish inhibited by parochial con-
cerns. Escape into past ways of thinking, in philosophy if not in
physics, can be a liberation. What a marvel it is to read Plato’s
report in the Republic of Socrates working out why might is not
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right, or Hobbes at the time of the English Civil War describing
anarchy and arguing for the necessity of an absolute or
unrestricted sovereign power. These are people you will want to
argue with and you will find, to your pleasure, that it can be hard
to do so.

Everyone who studies political philosophy has to know some-
thing about the history of the subject because that history is a
priceless resource as much as it is an antiquarian interest. But this
book will not address this history directly. Rather we shall concen-
trate on the central questions of political philosophy and the lead-
ing theories that have been employed to answer them. For the
moment, I want to examine the methodology of political phil-
osophy, to say a little more about the relationship of theory to
judgement in the sphere of ethics — of which political philosophy
is evidently a part.

The methods of ethics and political philosophy
A methodological impasse?

Let’s begin our reflections with a hackneyed example. Suppose we
have a sheriff who, along with utilitarian thinkers, believes the
right action is the one that produces the greatest human welfare.
Faced with a rioting mob, he decides a scapegoat is required to
prevent widespread harm. He selects a plausible (but innocent)
culprit for punishment and calm is restored. Harm and injustice is
done to the poor innocent — but the greater evil is averted. The
utilitarian sheriff defends his action as the right thing to do in the
circumstances. A critic objects. The sheriff’s action was wrong
because it was unjust. No amount of benefit to any number of
third parties can vindicate the punishment of an innocent man or
woman. That principle is inviolable.

How are we to adjudicate the issue? On the side of the sheriff,
supposing all the facts of the case are right, is a deep and plausible
moral theory. The pity is that this theory of what constitutes right
action commits him to doing what would normally be judged a
wrong action. On the side of the critic is the principle (‘intuition’
is the term often used here) that it is unjust, and therefore wrong,
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to punish the innocent. The sheriff has a theory, which he can
defend if pressed, which enables him to judge what is right in
tricky cases like this. She (the critic) thinks that his theory is
indefensible if it justifies him acting in a way that violates her
principle. So — do we keep the theory and sacrifice the principle or
do we jettison the theory because we cannot find it in us to reject
the principle?

This question, often posed in the discussion of utilitarianism, is,
at bottom a dispute about methodology. There are many ways for-
ward and all of them are controversial since philosophical dispute
reaches into the methods of ethical and political theory as well as
the diet of problems which give rise to speculation about the
appropriate method for tackling them. First, we need to under-
stand the notion of a theory as the sheriff is employing it. The first,
simplest, conception takes the theory to be a systematization of
the moral and political judgements we are inclined to make. We
find ourselves judging that this action is right, that action wrong,
that this system is fair, that unjust. And we accord these judge-
ments considerable status. They are not self-evident or absolutely
unrevisable, but we are more likely to stick to them than we are to
accept a theory which is inconsistent with them. We recognize that
we operate with a great and complex stack of moral principles and
reflection suggests that such judgements are the product of a
deeper principle — in the case of the sheriff, the utilitarian view
that actions and practices are right if they maximize well-being.
We have explained the judgements we reach, but this explanation
may serve wider purposes. It may guide us when we find ourselves
in a difficult dilemma. In entirely novel circumstances, of the sort
that medical advances seem to throw up daily, the theory may show
us the way forward. Obviously, this conception of moral theory
cannot help us if we review the above example. The sheriff and his
critic differ precisely on whether the case represents a decisive
example which should cause us to reject or qualify the theory.
Since both agree that what is decisive is the authority of the par-
ticular moral judgement or rule, I shall dub this view
‘particularist’.!

A different conception of moral theory regards the task of
the theorist very differently. On this account, the task of moral
theory is to validate or generate moral principles, to serve as a
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foundation for them. Utilitarianism may be viewed in this light,
too, since, as we shall see, its techniques may be employed to assess
not just specific actions and practices, but moral rules as well. If
this is right, if some such theory finds conviction, whether it is
utilitarianism, Kantian formalism which uses the test of the
categorical imperative, contractualism or the theory of Divine
Command, it follows that our intuitions regarding subordinate
principles are all revisable in light of the theory to hand. Posses-
sion of such a theory would settle the dilemma posed by the
sheriff’s actions and the critic’s challenge. We can dub this notion
of theory ‘foundationalist’ — again with warnings about incautious
use of the terminology. Unfortunately, I have no such theory to
hand, believing that all attempts to delineate such an ambitous
project have failed.

We have two different conceptions of moral theory and two dif-
ferent accounts of the status and revisability of the moral judge-
ments and principles that such theories (in their different ways)
encompass. It is worth noticing that these disputes about the
nature of normative ethics find an echo in deep disputes about the
appropriate methods of political philosophy. Hegel noticed that
modern subjects claim what he described as ‘the right of the sub-
Jective will’, a distinctively modern attitude which claims ‘that
whatever it is to recognize as valid should be perceived by it as
good’. (Alternatively: ‘The right to recognize nothing that I do not
perceive as rational is the highest right of the subject.’)® This
stance may be dubbed ‘individualist’ or even ‘liberal’. It echoes
Kant’s claim that ‘Our age is the genuine age of criticism, to which
everything must submit’.? In this context, the thought is that the
individual who seeks the credentials of principles or institutions
has detached himself from their moral ‘pull’ in order to conduct
his investigation. He has placed himself above the mélée, abstract-
ing from all prejudice and allegiance in order to carry out a judi-
cious review of what theory (in the guise of reason) requires. Sup-
pose I find myself questioning the obligations I hitherto felt to a
parent or a child. I see others behaving differently and wonder if
perhaps I can legitimately do the same. It looks as though the only
way I can examine these questions is by stepping outside of the
institutions of domesticity and subjecting them to an external
assessment. Or suppose I find myself breaking the law with
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impunity and no sense of guilt — buying my under-age child a glass
of cider in a country pub. Being philosophical, this causes me to
wonder whether I have a general obligation to obey the law. Again,
once prompted, once the question has been asked, I find myself at a
distance from the press of what hitherto I had taken to be an obli-
gation. Detaching myself from the moral force of the institutions
that bind me by their rules, I can pursue my investigation as an
outsider would. Should I subscribe to this general rule or should
I modify or reject it in the light of the best reasoning I can
command, the best theory at my disposal?

In the seventeenth century, for a variety of reasons, philo-
sophers who reflected on politics began to question the grounds of
their allegiance and the legitimacy of the constitutions of particu-
lar states. From what stance could this appraisal be conducted? It
seemed obvious to some that the best way to answer the question of
whether or not they had good reason to obey a sovereign power was
to hypothesize that they had none — and then ask whether rational
agents with a specific set of wants (Hobbes) or wants and values
(Locke) would have good reason to establish one. They deduced
that those without a sovereign power (as they said, in a State of
Nature) would recognize that a sovereign ought to be instituted;
those who found themselves already subject to the claims of sover-
eign authority should recognize it as legitimate. The reasoning
which generated these conclusions could be advanced by (or
expained to) each sceptical individual. Individualism of this meth-
odological stripe has its origin in a sceptical impulse that subjects
to scrutiny what many take to be the givens of one’s moral and
political regime. In order to conduct this scrutiny, it is evidently
necessary to have some theory at hand that can serve as the test of
the principles called for judgement. It is worth adding at this point
that those who detach themselves in thought from the concrete
demands of the institutions which govern them, seeking a ration-
ale that should be good for any enquirer, generally attribute to all
persons a moral status that endows them with liberty and equality
as well as the universal ends of survival and ‘commodious living’.
In a nut-shell, this is why individualism as I have described it may
also be termed ‘liberalism’. (And while we’re charting the ‘isms’,
this stance of the detached, disengaged, perhaps alienated,
enquirer may be described as ‘atomism’ if a society is thought to
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comprise an aggregate of such individuals. But an intellectual
health warning should be issued concerning the careless use of
philosophical labels!)

By contrast, a different view will reject the possibility of this
radically abstracted self. Call its protagonist the ‘communitarian’.
She will insist that we cannot, even in thought, strip off the linea-
ments of our personalities — for our moral constitution goes as
deep as this. For better or worse, we are burdened by intuitions
concerning the moral standing of ourselves and others and what it
is for folks like us to live well. Our views on these matters are not
optional extras; they will be embedded deeply in our language and
the very ways we think. On an extreme view, we just find ourself
located at a particular, specifiable, moral address. According to
some feminists, humans are possessed of a socially constructed
gender which has determined in a fundamental way their moral
orientation — towards categories of rules and duties (men) or vir-
tues of care and compassion (women). Most of us are enmeshed in
families whose structures are describable in terms of rights and
duties from which we cannot renege without doing wrong. These
families may find their origins, sustenance and detailed regulation
within a tribe or race, which may subscribe to a religion or world-
view which gives point to its ceremonies and rituals. Such wider
communities may inhabit a region with environmental exigencies
which structure their domestic constitution. In the modern world
they are likely to be regulated by a state whose history (and myths)
deeply engage the allegiance of the people.

Our identities may be thick with attachments and emotional ties
deriving from all of these sources and more; attachments and ties
which cannot be repudiated or even questioned without the deep-
est personal loss and fragmentation. Such a dense moral address
Hegel called our ‘ethical life’. Its reality and the objectivity of the
claims it makes upon us he called ‘ethical substance’.

The modern debate between the individualist and the communi-
tarian is not a fad of the moment. It echoes (in a distorted fashion,
for historical purists) the contrasting views of Plato and Aristotle
on the good society — Plato advancing a utopian vision founded on
a conception of justice he worked hard to elaborate, Aristotle
describing those institutions mankind has discovered to be neces-
sary for the fullest expression of human nature. At the turn of the
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nineteeth century, battle was renewed again between another pair
of near contemporaries, Kant and Hegel — Kant aspiring to a
standpoint of reason which in ethics takes us right outside the
phenomenal world of everyday experience into a noumenal world
where principles of practical reason are disclosed to any dispas-
sionate enquirer; Hegel, by contrast, finding this standpoint
‘empty’ and counselling us to seek a deep understanding of the
principles and institutions which history has deposited as the
framework of our social lives. To grossly caricature the contrast,
the individualist seeks a perspective of reason whereas the com-
munitarian articulates a description of ethical reality.

In the context of political philosophy, I am tempted to label the
respective camps ‘radical’ and ‘conservative’. The individualist
position is radical because of the implicit commitment to subject
all beliefs and institutions to review, according none a privileged
status of critical immunity. The communitarian position is con-
servative in the sense that it accepts the validity of central cat-
egories of moral self-description which are entrenched within the
practices and institutions of society. We cannot escape those
dimensions of moral vision and feeling in which we have been
enclosed by socialization. Outside of the sense of ourselves which
the communitarian philosopher articulates, we would not employ
the sharp vision of the detached critic; we would be altogether lost
and aimless, without any sense of characteristic human ends or
aspirations. We must begin at that place where we come from.

The issue is complex, but it should not be too hard to see how
this dispute about the character of political theorizing reproduces
the methodological disputes recorded earlier. The first should be
obvious. In the first part of this chapter, I contrasted the respective
approaches of the foundationalist, the theorist who wields a
decisive theory, and the particularist, the thinker who takes her
stand on principles or intuitions. The differences evinced by these
two approaches reflect a pair of contrary dispositions — a top-down
impulse to validate and a bottom-up need to explain and system-
atize. I believe that, in so far as the individualist/communitarian
distinction is concerned with the methodology of ethics and polit-
ics, the same two dispositions are at work. The individualist, as
I have characterized this position, is committed primarily to
evaluation from a theoretical stance he endorses. Unless rules,
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principles, practices and institutions can be validated in the light
of higher values to which he subscribes he will not authorize them,
they have no claim to legitimacy. The communitarian, by contrast,
is distinguished by what she takes as given, the values, principles,
practices and institutions which constitute her historically con-
tingent identity. She cannot, in fact, detach herself in principle so
as to achieve a theoretical stance from which her commitments
can be appraised.

Reflective equilibrium

Back to the sheriff’s dilemma. Since we don’t possess the quick fix
of a theory which can review the situation and settle decisively
whether the sheriff or his critic is right or wrong,” a first way
forward is to expand the data available for judgement and hope
that with more information to hand some agreement may be
attained. We may amplify the detail of the example. The descrip-
tion already available is true, we have supposed, but that does not
establish that it is sufficient for a correct verdict to be reached. In
fact, the opposite is the case. The information given in the example
is palpably insufficient for a consensus on the rightness or wrong-
ness of what the sheriff has done. When more information is
brought to bear — perhaps the critic can get the sheriff to agree
that he can’t keep secret his practice of framing innocents and so
lots of citizens will become anxious that they may be selected as
scapegoats — it may transpire that theory and intuition are brought
into line as protagonists agree that the example has not shown that
maximizing human welfare can require acts of injustice.

Second, we may review the theory. We may limit its ambitions,
draw in some of its horns. We can supplement the restricted theory
with another, different one which offers a better explanation or
justification of the troublesome case. The resulting bunch of the-
ories will be messier, an altogether less elegant intellectual struc-
ture and perhaps it will create boundary problems within the body
of theory which has been yoked together. But this may be a price
worth paying if the resultant structure promises an understanding
of how we reach decisions in a disconcertingly wide range of cases.
In the case of the sheriff, we may limit the scope of utilitarian
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reasoning and insist that independent principles of retributive
justice apply.

Third, we may review the principle about which the critic was so
confident. Perhaps we can get her to accept that there are circum-
stances, real or hypothetical, where it seems to imply conclusions
which are unacceptable. An example which illustrates much the
same point as that of the sheriff who lynches the plausible scape-
goat, but which can trigger very different reactions, concerns the
reality of systems of criminal justice. Let’s all agree that in this
world of fallible human beings it is quite impossible to devise a
criminal justice system which can be guaranteed never to convict
an innocent. Different mixes of procedural rules will generate dif-
ferent probabilities of innocents being acquitted or convicted.
Now suppose we have to set up such a system or endorse a system
which is in place. We know that sooner or later an innocent will be
punished. We know that some unfortunate individual will have to
pay for the utility (or justice) of our having instituted a workable
system of trial and punishment to deal with criminals. Against
this background — of having to establish some systematic pro-
cedures for responding to crime — the critic may come to recognize
that, in practice, any such response will permit unintentional and
undiscovered miscarriages of justice. Examples such as this may
cause the critic who is confident in her intuitions of principle
concerning the punishment of the innocent to register a doubt. In
which case she, too, may be willing to enter negotiations when
theory collides with intuition.

Let us review the conclusions of this discussion of the method-
ology of ethics. In my book there are two villains. The first is the
philosopher who claims one can get nowhere in ethics until one
has discovered, through a priori reasoning or the investigation of a
sufficient range of moral judgement, some high-level theory of eth-
ics which can serve the purposes of testing lower-level principles
of action and generating verdicts of right/wrong, good/bad, just/
unjust in respect of any particular action brought forward for
judgement. The second villain is the philosopher (or ordinary
moral agent) who believes himself endowed with a set of moral
principles or intuitions which are in principle immune to correc-
tion, which brook no qualification or exception, nor require
careful contextual elaboration.

10
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What we are left with is a pair of propensities which draw away
from and collide with each other in fruitful co-existence. The first
is a bottom-up drive to gather together judgements made in par-
ticular cases and formulate principles which articulate the ration-
ale of these judgements. We go further. Having to hand a set of
principles, we can try to establish whether this exhibits any com-
mon features which we might employ to propose a still more gen-
eral theory of ethics. Success in this endeavour would advance our
understanding of a crucial range of human activities.

The second propensity is as powerful as the first and best
thought of as a top-down impulse to cleanse our intellectual
stables. It finds its beginnings in what may seem an incontrovert-
ible insight into the nature of morality — and there are conspicu-
ous modern candidates. For the utilitarian, morality is concerned
at base with the promotion of human well-being and the relief of
human suffering; for the Kantian, it expresses our nature as
rational and autonomous creatures; for the contractualist, it elab-
orates and represents the employment of a need to find agreement
if conflict is to be avoided and co-operation facilitated, or alter-
natively, it expresses the need we feel to justify our conduct to
others. Whichever core insight we fix on is then developed into a
theory of great generality, and is consequently used in a review of
our judgements on actions and institutions, although again there
will probably be an intermediate stage of assessment where rules
and principles are subject to inspection.

I say both bottom-up and top-down strategies are propensities
because we operate consciously and spontaneously in both ways,
when we act, when we judge and when we theorize. We evaluate
actions in terms of principles and we examine principles in the
light of their verdicts in particular cases. We assess candidate
principles by asking whether they can be derived from an over-
arching theory and we endorse or challenge theories because they
entail principles we avow or repudiate.

This ideal — of satisfaction that our mix of theory, principles and
judgements is in good order — has been dubbed ‘reflective equi-
librium’ by John Rawls.? In the real world of imperfect information
and variable judgement the picture breaks down. Reflective equi-
librium will need to be created again and again as uncomfortable
facts and the disturbing implications of our theories and principles

11
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are revealed to us. It is not surprising, given this conception of the
task of ethics, that the subject has a long history and an assured
future. Our contribution to this endeavour will be to display as
comprehensive an equilibrium as can be attained in our reflections
about politics.

We have sounded an optimistic note with the promise of recon-
ciliation through the search for a reflective equilibrium. I want to
continue in the spirit of optimism. Something akin to reflective
equilibrium must be sought in reconciliation of the dispute
between the individualist and the communitarian. My sketch of
these two positions has been a caricature, too brief, too tenden-
tious, to carry conviction although it may illuminate central elem-
ents of the work of distinguished philosophers. This will become
evident as soon as we criticize these stereotypes. Against the com-
munitarian we must insist that her account is vulnerable as soon
as it is seen to defend the indefensible. Take your favourite
example of an appalling practice with deep cultural and historical
roots, the apologists for which seem blind to the iniquity: slavery,
forced conversion, suttee, trial by combat, female circumcision,
ethnic cleansing; there is no shortage of candidates! We cannot
take the unreflective conviction of enthusiastic practioners, nor
any amount of detail showing how firmly such practices are
embedded in the belief- and value-structures of specific com-
munities, to insulate them from criticism.” At the very least, we can
attempt to show how far these traditions are based on false beliefs
where this is evident. So we should be very suspicious of claims to
the effect that subscription to moral principle or identification
with institutions is somehow constitutive of the identity of poten-
tial villains. However deep their benighted views, they should be
regarded as ripe for change.

But equally, our contempt for cruelty and wickedness should not
convince us that we have attained the high ground of moral cer-
tainty. Some methodological modesty is in order. Individualism, as
I have characterized it, presupposes some conception of the wants
and values of typical individuals, once we discount the overambi-
tious claim to algorithmic reason. Hobbes identified a universal
propensity to avoid death and live commodiously. Even so sparse a
conception of human nature as this offers a hostage to fortune.
John Locke took these ends to be universal, too, and then bolstered
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his account by claiming that mankind could not act as trustees of
the purposes God had ordained for them unless they were subject
to the law of nature and recognized to be free and equal possessors
of natural rights. These premises, too, are debatable. So just as
communities may disseminate error, individualists may advance
their critical positions on the basis of moral principles which can
prove hard to defend. If communities need to find a place for
bloody-minded critics, critics should not be surprised at the
disclosure that their stance may be controversial and fallible.

As ever, some meeting of minds and temperaments must be
sought. And a model suggests itself. We are the heirs to many cen-
turies of careful moral philosophy — philosophy which both derives
from and has contributed to a common social life structured by
rules and institutions. We inescapably think of ourselves in terms
of categories which carry moral potency. Thus we believe we are
committed to and responsible for the well-being of others as well
as ourselves. We insist on being respected as persons, as bearers of
rights which command the duties of others. We claim to be
autonomous and require a domain of personal freedom within
which this autonomy can be exercised. We refuse to recognize any
moral authority which can determine for us and dictate to us
where our duty lies. Nothing shall be demanded of us which in
principle is not available for us to endorse or reject.

At the same time, and equally inescapably, we find ourselves liv-
ing within communities of fabulous complexity, our lives
enmeshed with those with whom we associate in pursuit of
domestic, economic, artistic, scholarly, religious and political
ends. These pursuits, too, frame our severally rich conceptions of
what is valuable to us and how we may live well.

My picture of our moral repertoire, which I acknowledge I have
gathered from Hegel, is that of a structured cluster of principles of
the kind listed above which are expressed in institutions, amongst
which the law is dominant. We describe ourselves and recognize
others in all of these ways — and more besides. The core terms of
self-ascription have moral power in the simple sense that identifi-
cation with them requires us to act towards others (and others to
act towards ourselves) in ways consonant with the moral rules
which constitute these patterns of identification. Thus to be a per-
son, the most elementary of moral categories, is to claim respect
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for one’s rights as one respects the rights of others. To be a parent
is to have a duty of care to the children one has brought into the
world — and much else. To be a citizen is to be an active creator of
laws which demand the subjection of their creators. Andsoon. ..

I have stressed the complexity of this inheritance because this
very complexity establishes the philosopher’s itinerary. This is a
house which very much needs to be put in order. We have to think
through every element in it, elaborating the conception of the self
which is prompted and articulating the associated values. We need
to enquire whether this structure can hang together, whether we
can be all things at once, to ourselves and our fellows. It is likely
that we demand more of ourselves and others than can be accom-
plished, that roles and principles may clash and personal as well as
social conflicts erupt.

This is the conclusion I wish to draw from these brief reflections
on the methods of ethics and political philosophy. To advance in
ethics (and particularly in political philosophy) we do not need to
find some foundational touchstone to establish the credentials
of all our beliefs at once — identifying this one as gold, that other
as dross. But nor need we endorse all that prereflectively we find
ourselves approving. There is plenty of work for us to be getting on
with in describing, explaining, systematizing and inspecting for
contradictions the set of political values our history has gathered
together. We don’t need to closet ourselves away from the demands
of our communities — but neither should we assume that the moral
demands our communities press upon us are in good intellectual
order. A moderate scepticism, predicated upon suspicions of
confusion and incoherence, is quite enough to get us started.

Political philosophy

One could divide up the subject of political philosophy in any
number of ways, hoping that a systematic treatment will leave stu-
dents with a solid grasp of the major areas of dispute. One could
begin with foundational theories, enquiring how far they generate
a set of principles which can be applied convincingly to a standard
list of philosophical problems which our political life throws up.
So one might study, in succession, say, utilitarianism, natural law
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and/or natural rights theory, Kantian autonomy-based theories,
contractualist theories and no-theory theories. (I have in mind
here that species of conservativism which argues that the political
domain of political philosophy, and perhaps ethics generally, is a
matter of practical wisdom and emphatically not susceptible to
systematic, rational theorizing.) And no doubt there are more
theories in the offing.

With our sights thus focused, we could investigate how well
these theoretical perspectives deliver the goods, asking, for
example: whether they can tell us whether we have good grounds
for accepting the state (and, in particular, its powers to coerce us
by threatening punishment) or whether we would do better
without it, in a condition of anarchy; what is the optimal
constitutional form of state authority (the rule of one: monarchy
or tyranny; a few: aristocracy or oligarchy; the many: democracy,
direct or representative; or some mix of these models); what is the
proper extent of political power: Is there a private domain which
can be invoked to limit the legitimate exercise of the states activ-
ities? Do these theories deliver an account of justice, telling us
who should own what, how benefits should be allocated, which
burdens should be accepted as due?

Suppose we take it that these problems have given rise to a range
of clear answers prior to their theoretical exploration, we can then
order our investigations differently. We can state the problem in
appropriate detail, outline those answers which best encapsulate
our intuitions, and seek out a theory from which these results
could be derived.

In the chapters that follow, I shall use both of these approaches.
In Chapter 1, I shall discuss the utilitarian contribution to polit-
ical philosophy. I select utilitarian theory for close investigation
for a number of reasons. First, because of its strength and the
detail with which it has been articulated. Amongst philosophers,
there may not be many card-carrying utilitarians nowadays, or not
many utilitarians who accept the theory in an unqualified fashion.
But utilitarianism has its classic sources in the work of Hume,
Bentham and J.S. Mill, and the core theory has been refined and
developed by countless thinkers since. It has many variants, each
of which have developed responses to both sympathetic and relent-
lessly hostile criticism. As a body of normative theory it is
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unrivalled in its sophistication. Second, from its Benthamite ori-
gins, it has been applied resolutely in the domain of practical pol-
itics. Its key insistence on computing the benefits and burdens of
all those who are affected by policy decisions has ensured its con-
tinued use by both politicians and those who criticize them.® This
practical influence has also ensured that it has been the target of
those who dispute its credentials, both generally and in the con-
text of specific policy application. In recent years, for example, it
has been heavily criticized for its role in debates concerning
environmental policy.” Third, the criticism of utilitarian theory
has often been the starting point for those who have developed
alternative theoretical positions. In no case is this more conspicu-
ous than that of John Rawls as he develops the argument of A
Theory of Justice. In which case, it is important that utilitarianism
should not be represented as a straw target; evaluation of these
competing theories requires that we understand the power and
plausibilty of utilitarianism at its strongest.

In the first part of Chapter 2 I lay out the structure and main
variants of utilitarian theory, signalling the most important lines
of criticism and detailing the utilitarian responses to them. If you
wish to skip this exercise in moral philosophy and proceed directly
to specific problem areas in political philosophy, feel free to do so.
In the second part, I look more directly at the political elements of
utilitarian theory, detailing classical or typical utilitarian
accounts of the central political values — liberty, rights and justice
in the distribution of goods. In two final sections, I examine briefly
the utilitarian account of political obligation and the utilitarian
case for democracy.

In the three chapters that follow we shall investigate in greater
depth the philosophical credentials of these central critical ideals.
In Chapter 3, I examine the value of liberty. This will prove a
complex, not to say exhaustive, task since liberty is the most
opaque of values. Although I shall be focusing on the questions of
whether or not liberty is a value, and if so, why so, the literature
has bequeathed us a complex task of careful analysis, examining a
number of influential explications of the concept of liberty. We
shall discover that these open up rather than settle the questions
concerning value and that a complex account needs to be con-
structed. At the heart of this is a controversial claim that liberty
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as a political value can never require that citizens have the
opportunity to do evil. Having clarified the conceptual back-
ground and stated why claims of liberty should be respected, I go
on to consider what liberty requires in the way of institutional
provision, how far the value of liberty supports democratic
decision-making processes and what principles should govern the
legitimate restraint of liberty by law and less formal social
mechanisms.

In Chapter 4, I tackle problems raised by the notion of rights.
Given the ubiquity of rights claims and the focus of political atten-
tion in both national and international contexts on human rights,
philosophical attention could not be more timely. As with liberty,
first there is a thicket of analysis and terminological distinction to
be entered and much jargon to be clarified. We are assisted here by
the work of jurisprudents who from Bentham onwards have been
scrupulous in the definition of terms — which is not to say that
their contributions are uncontroversial. We also look briefly at the
question of group rights before tackling the vexed issue of the
justification of rights claims. As citizens we are much better at
claiming rights than defending them.

In examining the credentials of rights claims we shall explore a
number of traditional approaches. Locke’s theological account is a
model, but the premisses from which it is advanced are claimed to
be too controversial to find widespread acceptance. Arguments
from autonomy are more promising and, indeed successful over
some of the terrain of rights. But some rights, I claim, are more
evident than the justificatory apparatus proposed for them.
Others, notably the political rights, are claimed to be a species of
group rights for which support on the grounds of their promoting
personal autonomy is inapt. Next, we re-examine, in more detail
than hitherto, the utilitarian argument for rights. This, I maintain,
is more successful than many opponents allow. But to be wholly
satisfactory, utilitarian theory has to find acceptance. It may not
be vulnerable to the charge that it cannot defend rights, but other
objections may be harder to rebut. Finally, I examine a little-
known view that I find persuasive — the no-theory theory. On this
account, the success of appeals to rights lies in the fact that
history has taught us to claim them and recognize that claiming
them requires us to respect all persons as rights bearers.
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In Chapter 5 we shall broach the questions of distributive just-
ice: how may private ownership be justified; which criteria should
we employ in order to decide who should own, or be allocated,
which benefits and burdens? We begin with another common-
sense, no-theory theory, the ‘entitlement’ theory of Robert Nozick.
Here we shall see that presenting no theory to justify property
distribution is a handicap rather than an advantage, since claims
to property will be challenged, in the name of justice, by non-
owners and by the state which wishes to engage in the redistribu-
tion of wealth and earnings. The fundamental weakness of Noz-
ick’s theory will be exposed: if private property is so important a
value that claims of right to it should be regarded as sacrosanct, to
the point that taxation amounts to forced labour, shouldn’t every-
one have some of it? At this point, I shall discuss, too, F.A. Hayek’s
rejection of a value of social justice.

Assume that justice dictates that everyone should possess some
property. This signals the need to find principles which determine
just allocations, and in what follows we discuss a number of trad-
itional contenders. The first principle to be assessed is that of
need. Like principles of liberty and rights, we shall find that claims
of need require clarification by careful analysis and, job done,
command respect. Equality is a venerable (or disreputable) prin-
ciple. Again clarification is demanded in order to answer the ques-
tion: Equality of what? A range of candidate matrices of equality
will be reviewed. Desert is a familiar criterion of just distribution
— ‘Folks should get and keep what they have earned’ is an informal
way of expressing this principle. This view is examined, but in
large part rejected. Finally we look at one of the glories of
twentieth-century political philosophy — the theory of fairness
espoused in John Rawls’s A Theory of Justice. Rawls’s theory of
justices aims to solve more questions than who should own what,
who should be allocated which benefits and burdens, but we shall
review it principally as an answer to those specific questions and
try to measure its contribution.

Chapter 6 tackles one of the great chestnuts of political phil-
osophy — the problem of political obligation. The central issues
here concern the legitimacy of the commands of government, the
authority which government claims when it addresses laws to the
citizens. From the perspective of the citizen, the question will
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often be ‘Do I have an obligation or a duty to obey the law, comply
with the requests of the sovereign, or otherwise be a good citizen?’.
In the literature of political philosophy, this clutch of related
questions can be traced back to Socrates in his cell in Athens,
deliberating whether to accept the sentence of death or escape
with the assistance of his friends.

I put these questions in the voice of the state which makes
demands of its citizens, and after some preliminary sparring dis-
cuss two approaches which reject the enterprise of justifying the
authority of the state. The first of these, anarchism, insists that
the state is an evil which cannot be justified; its use of coercive
powers is immoral and unnecessary. The second attempt to reject
the question comes from the communitarian who denies the citizen
any perspective from which the questions can be properly raised.
The authority of the state is beyond our critical reach.
Unfortunately neither of these sceptical approaches carry enough
conviction to disbar further investigation.

On any account of its powers, the state looks to be a nasty oper-
ation — this is the insight the anarchist just fails to exploit. And
might is not right. This sets up the first and most obvious justifica-
tory claim on the part of the state: however severe these powers
may be in their application to citizens, if the citizens consent to
the institutions which deploy them, the authority of the state is
conceded. This argument is irrefutable — which is not to say the
problem is solved, for it transpires that the phenomenon of consent
is more easily charged than witnessed. Some persons consent
expressly, some consent tacitly, but too many bloody-minded cit-
izens can fairly repudiate the imputation of consent for these
arguments to serve the purpose of the state which aspires to uni-
versal allegiance. The best argument from consent is addressed to
citizens of a democracy who participate in the processes of mak-
ing the decisions that bind them, but even this argument needs to
be massively qualified and even then will not convince all
dissenters.

Further arguments are needed by the state if it is to justify its
powers to coerce dissenters. A promising approach develops the
idea of hypothetical consent into a construction of a hypothetical
contract, the terms of which conclude, on the basis of premises
acceptable to all, that rational citizens ought to accept the
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authority of the state. Our judgement of this approach will be
inconclusive. Despite the workings of the great dead philosophers
— Hobbes, Locke and Rousseau — in this vein, a full modern state-
ment of the case is necessary if it is to carry conviction. A related
argument is offered by H.L.A. Hart, the Principle of Fairness,
which claims that all who receive benefits from the co-operative
efforts of others may be required to shoulder the burden of con-
tributing towards the maintenance of the scheme that secures
them — the state. Is there such a rule or convention of fairness? If
there is does it govern the relationship of state to citizen? The
responses to these questions are not obvious. The most direct
answers exploit the notion of tacit consent which the principle
was designed to articulate or replace. Finally we examine the most
venerable of all arguments, the argument from gratitude. I shall
rescue this argument from the appearance of silliness which it
carries to the sceptical modern eye, but we shall see that the condi-
tions required for its successful application impose severe limits
on the constitution and laws of the state which can be said to
deserve obedience by way of gratitude.

Finally, in Chapter 7, we broach the issue of the constitution
directly. In discussing liberty, we claim that democratic institu-
tions procure a valuable kind of freedom. On any account of
human rights, the right of political participation will be central.
The question of political obligation is easier to tackle, if not
uniquely answerable, if the constitution is democratic. We bring
all these threads together in our discussion of the claims of
democracy. No wonder subscription to the values is just about
universal.

We rehearse these values and explain their role in justifying
democratic decision procedures through a presentation of Rous-
seau’s contribution to democratic theory, which is not to say we
are reciting uncontroversial truisms. His doctrine of the general
will has been thought by many to be too opaque a mystery to serve
as grounds for the legitimacy of democratic institutions, but we
note that the clear utilitarian alternative — maximize satisfaction
by implementing the desires of the majority — is deeply
unsatisfactory.

Rousseau’s arguments are directed to the justification of direct
rather than representative democracy. For him, ‘representative
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democracy’ was an oxymoron; for us it may be a necessity as well as
an improvement on the model of direct plebiscitary decision-
making. But then, we may not be true democrats either. If we are
not, if we recognize an imperative to draw in the horns of the
enthusiastic democrat, this may be because we acknowledge the
dangers of majority tyranny. Majority tyranny is as serious a prob-
lem as we are likely to confront in our lives as politically engaged
citizens — and it is philosophically puzzling, too. We shall try to
fathom the complexities.

Finally we discuss the claims of deliberative democracy to be the
only ethically permissible method of settling deep moral dis-
agreements. We shall conclude that these claims, in reaching for an
ideal consensus, are overblown. There are good reasons for believ-
ing that substantial agreement concerning the issues put forward
for political settlement may be unreachable. Moral pluralism fos-
ters intractable debate. Differences in deep moral values, often the
product of divergent religious beliefs, seem irresolvable. Agree-
ment on a method of establishing policy, on reaching political
accommodation, is often the best we can hope for. Sadly, we have
no reason to believe that this best is good enough for the zealots of
dangerous causes. The democrat will have to use coercion to
defend his use of the ballot box.
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Chapter 2

Utilitarianism

A good way to begin is by studying a deep and well-worked-out
ethical theory which has commanded wide assent, reached clear
conclusions when tackling the philosophical problems thrown up
by our political life and produced unambiguous policy directives to
settle practical questions. I select utilitarianism because I believe
it has these features (or, at least, makes these claims). This has
been recognized by many of the most impressive recent contribu-
tors to political philosophy. Few endorse utilitarianism — but most
of them see the need to define their position against the utilitarian
salient.! Utilitarianism should not be treated as a straw target; it
has two great virtues which we should not lose sight of. First, it is
based on a thought that ought to have universal appeal: when
judging conduct, we should pay close attention to the con-
sequences of human actions in respect of their contribution to the
welfare of all those whom the actions affect. Second, (and this was
a central preoccupation of the classical utilitarian thinkers,
Jeremy Bentham and John Stuart Mill) that focus is particularly
apt for fixing the purposes of government. We would do well to
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recapture the revolutionary impact of the claim that government,
in particular, is in business to promote the well-being and reduce
the suffering of all of its subjects.>

The foundations of utilitarianism

But first things first. Let me give a summary of the main elements
of utilitarian theory, beginning with the simplest formulation of
the principle of utility:

Right actions maximize well-being.

This statement can be elaborated in many different ways, although
it is worth mentioning now that the most familiar version of the
principle, invoking the greatest happiness of the greatest number,
should have been abandoned long ago. Recent commentators® have
pointed out that a principle which requires the maximization of
two independent variables will be indecisive over a significant
range of cases. To use Evans’s example, trying to rank outcomes in
accordance with the greatest happiness of the greatest number is
like offering a prize to the person running the furthest distance in
the shortest time! Bentham, who first brought the phrase ‘the
greatest happiness of the greatest number’ to prominence, used it
as a kind of standing reminder that everyone affected by policies
were to be counted and as a slogan redolent of democratic senti-
ments, but even he recognized that it was faulty in suggesting that
the happiness of the majority only, the greatest number, should be
counted. He saw that careless use of the principle in this formula-
tion quickly leads the critic to charge that the utilitarian is prone
to ignore the rights of minorities and to countenance other
injustices so long as a majority is suited. As we shall see, these
questions cannot be settled quite as quickly as a faulty grasp of the
principle suggests. For now let us just repeat that everyone’s inter-
ests are to count equally in the calculations. As Bentham insisted
and Mill repeated: ‘Everybody to count for one, nobody for more
than one.”
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Formal theory
Acts, rules and dispositions

There are two main elements to the utilitarian approach which
need to be distinguished and reviewed separately — formal theory
and value theory.® Formally, utilitarianism is a consequentialist
theory. It requires that we compare alternative outcomes in point
of their consequences, asking which realizes the maximum
amount of some good. Which good is to be maximized is a matter
for value theory and we shall examine candidate goods later. An
important first question, then, which my account so far has
concealed, concerns what it is of which we are to review the con-
sequences. Three answers may be distinguished — and it is an
important issue whether or not, or to what degree, they may be
combined.

In the first place, and most obviously, we may review directly the
consequences of alternative actions. The thought here is straight-
forward: we propose to evaluate the rightness or wrongness of
actions by determining what the consequences of actions have
been or by projecting what the consequences will be.” This position
is often referred to as act utilitarianism. A second proposal is dif-
ferent. The rightness or wrongness of actions should be reckoned
indirectly in terms of whether or not they are in accordance with
moral rules; this is the basis of the rule utilitarian programme, the
main burden of which will be the assessment of alternative rules
(and systems of rules) to determine which rules will promote the
best consequences. A different, and perhaps complementary, var-
iety of indirect utilitarianism proposes that we evaluate actions in
terms of the motives, dispositions or traits of character they
exemplify, for example, praising a person who is honest or criticiz-
ing one who is mean. In this case the utilitarian will consider
which qualities of character are likely to induce those who exhibit
them to act in ways that lead to the maximization of well-being.
This is evidently an important question for any moral theory
which proposes to address issues concerning the formation of
character in processes of moral education. And we would do well
to remember that John Stuart Mill believed these issues were
central to the utilitarian agenda.
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So, we can be act or direct utilitarians, or indirect utilitarians
investigating the tendencies of rules or dispositions of character.
This way of putting matters suggests that these are alternative
routes for the utilitarian to follow, whereas the correct position
may be different. Note first of all, that there is no reason in prin-
ciple why each of these subjects, actions, rules and dispositions,
may not be susceptible to utilitarian review. We can examine sep-
arately the consequences of actions taken individually, of adopt-
ing and maintaining rules of conduct, of producing and promoting
dispositions to act in various ways. In fact, any version of utili-
tarianism worth its salt will need to be able to appraise actions and
agents in each of these ways. There will be problems for the utili-
tarian only if we have reason to think that assessment along these
different dimensions will yield contradictions or dilemmas.
Unfortunately there is reason to think that it might.

There are good utilitarian reasons for societies to introduce and
stick to rules of property, determining who owns what, who may
use what and much else. Conflicting claims are reduced, the possi-
bility of co-operation is enhanced. Suppose we have in place a set
of rules which will promote the best consequences for everyone if
they are generally accepted. They include the familiar command-
ment: Do not steal. Suppose Sally needs to steal a few potatoes
from Robert’s field if she and her children are to survive. Robert,
we might assume to make the case stronger, has plenty of potatoes
to spare; he does not in fact notice the theft — and nor does anyone
else. Sally, now well fed, finds work and can support her children.
She is never tempted to steal again. Did she do right or did she do
wrong? To the rule utilitarian she did wrong. The rule in play
prohibits stealing and Sally broke it. The act utilitarian will judge
differently. The gain to Sally and her children is evident. Robert’s
loss is negligible. More good has been achieved by the theft than by
the family’s starvation. We should conclude that act and rule
utilitarianism reach different verdicts in this particular case.

The same conflict of views can be reproduced in cases involving
act and disposition utilitarianism. Let us agree that a society
which succeeds in creating compassionate and sympathetic dis-
positions in its members will better promote well-being than one
which does not.® Carol gives money to a street collector who uses it
to buy arms for a terrorist group. She was credulous in believing
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the money would be used to help wives and families in need of
support and so contributes to the success of a damaging terrorist
campaign. Since dispositions as deep as that inculcated in Carol
cannot be switched on and off, her compassion as much as her
credulity renders her vulnerable to evil solicitations. The dis-
position utilitarian will commend her display of compassion. The
act utilitarian will say she did wrong if her act resulted in a great
deal of suffering. Likewise, in cases where my compassion for
others causes me to steal in order to prevent their starvation, the
demands of disposition utilitarianism seem to conflict with a
utilitarianism of rules.

Does this succession of cases reduce utilitarianism to incoher-
ence — simultaneously condemning and endorsing actions from
conflicting stances of judgement? Perhaps not, if we accept the
main lines of the following characteristic utilitarian response.

What is the chief impetus behind our insistence that we should
take into account the utility of rules and dispositions as well as,
directly, the utility of acts? It is this thought: it is fantasy to sup-
pose that the moral agent can be forever computing the respective
utilities of all prospective acts in order to judge which is best. We
haven’t the time, we haven’t the patience and, perhaps most
important, we haven’t the knowledge necessary to reach correct
verdicts on what future consequences will follow a host of alterna-
tive interventions. This point may seem devastating to the act
utilitarian but he has a swift response — which is to insist that if we
take into account the utility of deliberating over what we should
do we shall soon see that short-cuts are necessary. Why should the
sailor start working out when high tide will be at Greenock tomor-
row on the basis of what it was on a specific day last month if he
can look it up in the Glasgow Herald or the Nautical Almanac?®
Clearly we need some analogue of the tide-tables in morality and
moral rules give us one. Instead of working our own way through
the likely consequences of our actions, why not refer to a set of
rules which provides accurate guidance?

If fallibility and the cost of calculation suggest an important
place for rules, they also accord considerable weight to the cultiva-
tion of character. Some people do mental arithmetic well — and this
disposition can be cultivated — but no one except Jeremy Bentham
has suggested that the skills of utilitarian calculation ought to be
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widely developed.’ But many utilitarians (and John Stuart Mill
conspicuously) have accepted the importance of inculcating
strong dispositions, believing that spontaneous and unreflective
responses of generosity and honesty will more than compensate
for our defects as calculators.

For the act utilitarian, then, rules and dispositions of character,
far from comprising alternative dimensions of utilitarian assess-
ment, must be employed in a practical and reliable calculus.
Ultimately, of course, the only measure of right action is the good-
ness of the consequences of actions but this is not a measure that
needs to be taken if we have to hand the right set of rules and a
population with correct dispositions.

This account is plausible — but how does it help us tackle the
problem caused by the examples of conflict given above? It suggests
that we have to understand clearly the relation between actions on
the one hand and rules and dispositions of character on the other.

Let us begin with rules.” Thus far I have been referring to rules
as though these are simple phenomena with which we are well
acquainted. In fact there are at least three different conceptions of
rules in play.

The first sort of rule is the ‘ideal’ rule — a technical device
unique to utilitarianism. We introduce ideal rules when we claim
that actions are right if they are in accordance with those rules
which would promote most good, were they to be generally com-
plied with.'”” Ideal rule utilitarianism has been effectively criti-
cized.” A first difficulty is this: Suppose our car is stuck just below
the top of the last hill before we reach our destination. The rule for
all five passengers to follow is clearly, ‘Push’, if pushing will see
them over the summit and into a comfortable bed. Four passengers
either don’t work this out or don’t follow the rule. If ideal rule
utilitarianism were the best decision procedure to follow, the fifth
passenger should push even if her solitary efforts will prove inef-
fective. This is clearly irrational. And it doesn’t look like a utilitar-
ian stategy either, since no benefits would accrue and the diligent
rule follower will suffer for her efforts.

A second difficulty follows. Alter the scenario so that only the
pushing of four passengers is needed to get the car over the sum-
mit. Why should the fifth passenger push? Isn’t utility maximized
if the fifth passenger loiters alongside rather than lending her
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shoulder to the task? Again ideal rule utilitarianism suggests that
not pushing would be wrong, although it is hard to see how her
unnecessary expenditure of effort could maximize utility. (I accept
that other things might be wrong with her not pushing. Perhaps it
is unfair of her not to shoulder her share of the burden. But now it
looks as though fairness conflicts with utility.) The central point
of both these examples is that real utilitarians would not stick to
ideal rules if the circumstances dictate that utility is best
advanced by breaking them. In J.J.C. Smart’s terms, either one is a
utilitarian or a rule worshipper — one can’t be both.™

The second conception of rules identifies them as useful rules of
thumb. A better example here than Mill’s Nautical Almanac
(which we should treat as infallible!) is a rule for hillwalkers such
as ‘If you cannot see the point to which you are heading, take a
compass bearing and follow it’. Accepting such a rule will lead you
to take a map and compass on your walk and generally help you to
escape difficulties in route finding. But it is important to recognize
that the rule should not be followed slavishly. It should be quickly
broken if the bearing takes you to the top of a cliff. And if
the compass veers erratically when you seem to be walking in
a straight line, you should consider whether there might be
magnetic rocks in the vicinity.

Are moral rules like this? There is good reason to think that they
are. ‘Keep promises’, we say, but we recognize lots of cases where
exceptions may properly be made. Sometimes we cite a specific
qualification to the rule which suggests that the rule is more com-
plex than the original simple formulation. We can add a clause: ‘. . .
unless the promise has been extorted.” We can gather together
exceptions, as when we say: ‘. . . unless disproportionate harm will
be caused to some third party.” Or we can make exceptions on a
case by case basis whenever exigencies seem to require the break-
ing of the promise. When these things happen, the utilitarian says
we are justified if we can maximize well-being by breaking the
rule.

It has been argued, successfully I think, that this rules-of-thumb
variety of rule utilitarianism reduces to act utilitarianism since
the bottom line in each of these calculations is that the right
action is the one that maximizes utility. We can expect rules which
we employ in the face of uncertainty to develop the force of
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inhibitions. We may be taught them in the secure expectation that
they will develop this motivational power. But whatever the motiv-
ational push or pull exhibited by the rules we endorse, we should
not expect them to be either immune to revision or privileged
against exception wherever utility dictates. The utilitarian claims,
with some justification, that the effects of spontaneous good
judgement are so positive that we should be reluctant to break
rules without compunction; the purposes served by having rules in
the first place will not be easily subverted if the rules are strongly
internalized. Thus although this variety of rule utilitarianism is
consistent with (because it is reducible to) act utilitarianism,
there remain strong reasons for supporting the induction of moral
rules like ‘Keep promises’ in the consciousness of agents — just as
there are strong reasons for getting walkers to make a habit of
using a map and compass.

There is a third conception of rules which is of particular
importance in political philosophy. This is the category of rules
which are constitutive of institutions. Many of these rules will
have the force of law and will be backed by legal sanctions
although there are non-legal rules and non-legal sanctions. We can
expect most societies to have an institution of private property.
Such an institution is best understood in terms of an interrelated
set of rules establishing rights, duties, powers and privileges. The
core rules will be expressed in law, such as prohibitions against
theft. But there will be associated non-legal or non-enforceable
rules, too. ‘Do not write in books that you borrow from friends’ is
one which I expect most readers to accept. Other institutions
which comprise a mix of legal and non-legal rules include mar-
riage and family life, arrangements for treating the sick and edu-
cating the young, and of course the political life of the community.

The ‘ontology’ of such institutions is complex and is not usefully
clarified by the modern fad for issuing mission statements. I take
an idealist view. Institutions as I describe them consist in rules
which command the behaviour of members, rules with respect to
which one may take an internal or external point of view. Intern-
ally, members (insiders) identify with institutions whose rules they
recognize as valid. The external perspective is taken by observers
(outsiders) who describe institutions on the basis of members’
conduct. Of course, the same person may be both insider and
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outsider; these terms describe roles or perspectives and so all
depends on the stance from which he is describing or evaluating
the rules in question.’”

Institutional rules differ from rules of thumb in two significant
ways. In the first place, they will be justified as necessary for the
effective functioning of the institution, serving as means to given
ends. This is an oversimple way of describing a matter of great
conceptual delicacy since it supposes that the purposes of institu-
tions may be identified independently of the structure of rules
which constitute them. But my point is this: suppose we recognize
as one of the purposes of family life (or of alternative patterns of
domesticity) the provision of a healthy and supportive environ-
ment for children. We shall then justify rules, both legal and
non-legal, in terms of their conduciveness to this purpose.

Now remember that for the moment we are utilitarians. We have
institutions characterized by rules which promote whatever pur-
poses the institutions serve. It follows that we do not evaluate
institutional rules one by one and directly, in terms of their several
contributions towards utility. It will be the institution as a whole
which is appraised. The utilitarian will tackle first the grand ques-
tions, for example: Should children be brought up in a nuclear
family, an extended family or in a kibbutz? Having assessed the
respective utilities of these different domestic arrangements, we
can then go on to fix e.g. the rules for appropriate income tax
allowances or whichever means we employ to support what we have
concluded is the optimal domestic unit. Institutional rules differ
from rules of thumb in that the primary focus of justification is the
institution rather than the rule.

The second major difference is equally important. This concerns
the justification of particular actions. Assume that we have in
place a system for the regulation of private property which
includes rules governing inheritance and bequest. My family are
hard up. Am I morally justified in forging alterations to Donald’s
will so that his estate will give my family the security they deserve
rather than support the drug addiction of Donald’s intended
beneficiary?

If the rules governing bequests were rules of thumb, immedi-
ately the question would be open: What does utility dictate in these
circumstances? Matters are very different when we are thinking of

31



UTILITARIANISM

institutional rules and it is important to work out just why this is
so. Here is one immediate difference. In the case of rules of thumb,
the rules have standing in the deliberations of the moral agent as
ready reckoners which obviate the need for hard, often fallible,
calculation — but where circumstances scream out for judgement
outside the normal response of compliance, direct calculation of
the appropriate utilities can be the only rational response. In the
case of institutional rules, these have an authority quite
independent of their service as guides to conduct for the unsure or
hard-pressed. They are not open to scrutiny except as elements of
institutions which find their justifications in terms of their oper-
ation as a whole. One may certainly question an institution,
demanding whether or not it promotes utility. But if it does then
the institution becomes entrenched, acquiring a social reality
which cannot be dissolved by the exercise of deliberation. Simi-
larly, one may seek to alter the institutional rules. Maybe different,
better, rules will serve the institution more effectively. And this
kind of tinkering goes on all the time, conspicuously in legislative
activity. But suppose an institution promotes utility in the way its
defenders claim and suppose the rules of the institution effectively
secure this. If the utilitarian accepts these claims, it is not open to
him to violate the rules in order to promote utility. If two people
decide the most worthwhile way to spend their time is by playing
chess, so long as the game is proceeding it is not open to one of
them to cheat on the grounds that both of them will better enjoy
subsequent play. It might indeed be true that it will make for a
better game if the rules are changed, and this may prompt them to
change the rules, giving a handicap to one of the players. But as
the rules stand at the beginning of the game, cheating cannot be
vindicated by rule changes it may be sensible to introduce later.
The cost of subscribing to institutions which promote utility is
that one sacrifices the opportunity of breaking rules on occasions
which suggest that rule breaking promises utilitarian gains.

So, if I am caught out in my forgery of Donald’s will, I should not
expect the officials of the legal system to listen carefully to my
utilitarian defence. They will follow the rules which utility has
dictated should be followed in all cases. There is no great utilitar-
ian ombudsman prepared to review all instances of individuals
claiming they broke the rules in the service of some overriding
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utilitarian purpose. Nor should this kind of pleading persuade us
that one should be installed. Readers can work out for themselves
the disutility of introducing such an institutional role!

This is not to say that in emergencies, in cases of disaster or
catastrophe, the rules of institutions should not be broken. You
may justifiably break the speed limit driving a badly injured person
to hospital. But then you should not expect to get punished either,
since an institution which is justifiable and maximally effective
will make provision for such cases by, for example, specifying
allowable defences against the charge of wrong-doing. If such
defences are not in place, then the rules of the institution should
be altered to permit them. Contrast this with the rule of thumb
about following compass bearings. We don’t alter or amend the
rule when we find ourselves at the top of the cliff. We disregard it
until we have circumvented the obstacle — and we pick it up later.
We are not in the business of formulating optimal rules of thumb
with guidance for each contingency; such rules would quickly
become unwieldy and just as difficult to apply as pristine act utili-
tarianism. But we are in the business of designing and sustaining
optimal institutions and there is something desperately wrong
with institutions which cannot be remedied in the face of con-
spicuous disutility. Commanding officers, we are told, may decor-
ate soldiers for bravery — then punish them, if their heroism
involved disobeying orders. ‘Change the rules’, the utilitarian
should insist.

Let us conclude, for the moment, that the utilitarian can endorse
two different conceptions of rules: rules of thumb which pre-empt
arduous and uncertain calculation and institutional rules which
promote utility through the dynamics of some complex system. So
rules have a place (or better, two) in utilitarian judgement. Can
similar arguments be used to sort out the possible conflict between
the utility of actions and the utility of dispositions?

I suspect that they can. It makes sense to cultivate in ourselves
and others qualities of character which reduce the possibility of
conflict and enhance the prospect of fruitful co-operation. It
makes sense to subdue or eliminate tendencies which generate
conflict or render it endemic. As utilitarian strategies these look
eminently respectable — always supposing that conflict promotes
suffering and co-operation increases well-being. Each of us can
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draw up our own list of favourite and suspect personal qualities.
High on my list of admirable qualities, being in Nietzschean terms
a typical modern wimp, would be compassion and sympathy, cour-
tesy to strangers (especially beggars), tolerance and good humour.

One of the nice things about speaking of ‘dispositions’ in this
context is the implication that there are no iron laws dictating
rigid uniformities of response. Utility may determine that wide-
spread good temper and equanimity may limit occasions of con-
flict, but the right thing to do in particular circumstances, again
judged in terms of utility, may well be to erupt with rage. Once
more, the utilitarian should recommend the cultivation of disposi-
tions to counter the rigours and difficulties of judgement. Com-
mon sense tells us that those with a generous temperament are a
social asset — but it also tells us that generous responses should be
restrained if circumstances suggest that those who look to be in
need of assistance would really be better off learning to cope with
this kind of difficulty by themselves. In the case of rules of thumb
we saw how rules could be of general use even though their appli-
cation could not be justified in conspicuous cases where utilitar-
ian calculation suggests otherwise. In the case of the utility of
dispositions, the whiff of contradiction is more easily dispelled
since we have no tendency to think of qualities of character as
rigid determinants of action.

One interesting question remains. I suggested in respect of insti-
tutional rules that these do have an authority which defies the
application of utilitarian calculation to particular opportunities
for utility promotion. Is there any analogue with respect to qual-
ities of character? I suspect that there may be. The category of
institutions as I have employed it has been very wide,'® comprising
almost any congeries of rules, although I have suggested they will
have some structure dictated by function or purpose. In fact, I
doubt whether any institution can have the ethical force sufficient
to motivate members or subscribers to develop the ‘internal’ point
of view with respect to its rules, if it does not cultivate as qualities
of character distinctive and appropriate styles of emotional
response. There is something bloodless (and plain wrong) about
any analysis of domestic relationships which focuses on rules and
concomitant rights and duties as the essence. Capacities for love
and affection should be in the foreground.'” In which case, the
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utilitarian claim that specific institutions are conducive to general
utility will require that participants display the appropriate emo-
tional qualities — and we should recognize the force these may
exert on individuals who exhibit them. Who knows . . . there may
be occasions when in defiance of these institutions and their
internally necessary sentiments, general utility requires the sacri-
fice of one’s first-born son; unlike God, the utilitarian should not
then expect obedience.

Aggregate and maximum average utility

A futher question in formal utilitarian theory concerns the matter
of whether we are to maximize aggregate or average utility. For
most purposes, computation in terms of aggregate or maximum
average utility will give an identical ordering of different out-
comes. If Policy A produces 100 units of utility and Policy B pro-
duces 50 units, Policy A is better on aggregate. If both policies
affect the same number of people or apply over the same popula-
tion, say 50 persons, A will again be better than B because the
average of two units per person is greater than the average of one.
So long as the number of persons over whom the average is taken is
constant between the alternative outcomes, no issue of principle is
raised.”

But this condition will not always hold good. We can all think of
policies concerning housing, medicine, pollution control, traffic
management even, which themselves determine, in part, the num-
ber of people affected by the policy. The possibility of population
control, government action which is directed towards increasing
or, more likely nowadays, decreasing the size of the population of a
country, is a particularly obvious example of policy which gives
rise to a new theoretical problem for the utilitarian.

Suppose two policies C and D effect the same aggregate utility —
100 units. Should we prefer policy C which distributes these units
between 50 people (an average utility of two units per person) or
policy D which leads to a doubling of the population and which
then distributes the 100 units between 100 people (an average of
one unit per person)? In point of aggregate utility the totals are
the same; in point of maximum average utility the results are very
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different — C is superior to D. Whether the units measure resources
or states of mind like happiness, it looks as though we should
judge that policy C will make us better off. The cake is divided
amongst fewer people. Children work out this principle at a very
early age — just as soon as they find that times are harder with
every addition to the family. With no more detail to go on, our
intuitions favour Policy C.

But we should ask, if we strongly favour being amongst the
lucky few, where are the missing 50 people? Do we have nothing to
say about them? Have they no claim on us? These questions may
strike you as silly, but there is a point to them. We do hypothesize
such ‘missing persons’ and consider how policies will impact on
them when we think through the consequences of what we do for
future generations. I can start thinking now of saving for my
grandchildren’s education. I don’t have any grandchildren at the
moment and may never turn out to have any, but the idea of plan-
ning for these hypothetical descendants is not ridiculous. I must
plan for my retirement, or so my independent financial adviser
instructs, yet he knows no better than I whether I shall live to
enjoy it. It makes sense to think of and plan for persons who do not
now exist and may never do so, just as it does for persons who now
exist but may turn out not to do so when the plans come to fruition.
So, if our choice of policy determines that 50 people who don’t
presently exist will never do so, shouldn’t we consider the con-
sequences of what we do for them, what we have deprived them of
or spared them from? If we select Policy C rather than Policy D
haven’t we denied them the prospect of a life with a positive sum of
well-being? And maybe there is a Policy E in the offing which
promises 150 units of utility spread between 120 beneficiaries. In
this case there is a clear gain in terms of aggregate utility. Isn’t
this the best thing to do? This intuition conflicts strongly with the
claim that the only thing that matters is maximum average utility. I
shall leave this tricky problem unresolved. In what follows I shall
be supposing that it is average utility that we are seeking to
maximize — but you should note my reservations.
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Maximization

One final assumption needs to be openly displayed and this is con-
cealed in the unexamined use of the term ‘maximization’. The
standard utilitarian picture is that of agents, in their personal
capacity or as policy-makers, charting the consequences of actions
and then listing the positive and negative effects as these impact
upon individuals. We ‘maximize’ utility by selecting that policy or
action, amongst a range of alternatives, which promotes the great-
est net utility — and the implication is that we decide on the best
option by adding the utility scores in respect of each person
affected to produce a sum of utility points represented by a car-
dinal number for each alternative outcome. Something like this
practice was implicit in my discussion of the comparative out-
comes in respect of aggregate and maximum average utility in the
paragraphs above.

The questions begged by this construal of maximization as add-
ition are many and deep and I cannot begin to explore all their
ramifications — but here are a few."® Are the good (and evil) con-
sequences of action susceptible of measurement at all? Can the
consequences for one person be tallied as the sum of the varieties
of ways in which persons may be affected? Suppose a policy both
diminishes my liberty and improves my health. On what scale can
these different effects find a common measure? If we agree that
individuals may be able (somehow) to answer these questions for
themselves, how are different individual responses to be compared
and then registered in a common scale? To employ the familiar
jargon, how are interpersonal comparisons and measurement of
utility possible? Two things are absolutely clear: first, that a com-
mon denominator amongst a range of goods that will permit the
arithmetical operations of addition and subtraction (as well as
multiplication and division as soon as probabilities enter the cal-
culations) will be very hard, if not impossible, to find; the utilitar-
ian, for all Bentham’s talk of a ‘felicific calculus’, may well have to
manage with instruments of calculation which do not permit the
operation of arithmetical functions. Second, just what is possible
in both individual and interpersonal cases will depend upon the
description of the goods in question — and so it is to utilitarian
value theory that I now turn.
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Value theory

Utilitarian value theory tells us what to look for when we assess
actions, rules or dispositions in the light of their consequences. It
tells us what it is that we are measuring when we set out to com-
pare alternative actions or states of affairs and judge which is best.
Thus far, I have described the good to be assessed as utility (the
weakest formulation), well-being or welfare. I have been supposing
that we have a rough idea of what these terms connote, but in truth
I have been issuing blank cheques, trusting the reader to fill in the
value in a plausible fashion. It is an open question whether the
utilitarian has the philosophical assets to redeem them. In this
brief survey of different accounts of the value to be maximized I
shall highlight issues which have a bearing on the agenda of the
political philosopher (although the prime concern of the utilitar-
ian who wishes to contribute to debates in political philosophy
will be to give the correct account of value!).

Hedonism

The classical utilitarians, Bentham and John Stuart Mill, thought
of value, the human good or the good of sentient creatures, as
happiness and explained happiness as pleasure and the absence of
pain. This identification of the good with happiness is the doctrine
of hedonism. For Bentham and Mill it was an empirical claim
about human nature that human beings desire happiness — and
Mill went so far as to claim that, at bottom, happiness is the only
thing they desire.” Mill’s strategy in this proof has two elements:
happiness is a good, he claims, because everyone desires it, and
happiness is the only good because any alternative candidate
good can be seen to be either a means to happiness or a part (or
ingredient) of it.

Mill’s arguments are not easy to evaluate. It is clearly a hedonist
position; what is hard to see is whether Mill has successfully dis-
engaged himself from the egoism of Bentham, as he believed. He
thought it obviously true that agents desire the happiness of
others. They may be kind, helpful, generous and compassionate —
and the sensible utilitarian will acquire dispositions of these sorts
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and encourage them in others. And having dispositions of these
sorts may cause their bearers to act in ways that reduce or sacrifice
their own happiness. Mill must insist, at this stage in his proof,
that these qualities of character, which we may call virtues, follow-
ing his account, must be, in some sense, elements of the agent’s
own happiness. Their life must be going better for the exhibition of
them. The virtuous person must be frustrated and diminished if no
opportunities arise to be virtuous, since their virtue is a part of
their happiness. Minimally we must suppose that the virtuous per-
son enjoys the exercise of virtue, but if we are to steer clear of
egoism (and retain some sense that the agent is acting truly virtu-
ously) we must detach the enjoyment from the motivation of the
agent.

In fact, this is quite easy to do. I guarantee (unless the circum-
stances are somehow peculiar) that you will gain pleasure, some-
times great pleasure, from acting virtuously. Many recipes for
attaining pleasure are unsound given the ways human beings dif-
fer. The sources of pleasure are a matter of self-discovery rather
than expert tuition. Nonetheless, the satisfaction of having done
something worthwhile is as universal a phenomenon as any that
may be attested in this area. And yet it is clear that those who
achieve it do not act in order to gain it. It is not a satisfaction that
can be actively sought, a sensation that one can pursue with fore-
thought and diligence —and without hypocrisy. It is a very special
kind of moral creep (a kind I have not encountered in either real
life or fiction) that will react with pleasure at the prospect of
someone desperately in need of assistance. ‘Oh good!” such a one
might exclaim, ‘another opportunity to gain that unique kind of
satisfaction which I experience when helping others!’ I hesitate to
generalize over the peculiar sphere of human motivation, but I
don’t see how the sense that one has acted virtuously can co-exist
with the knowledge that one has sought and attained a kind of
personal pleasure which one prizes. The fact is that although the
feeling of pleasure is just about universally consequent upon the
genuine exercise of virtuous sentiments, the actions themselves
will not be motivated by the prospect of attaining it.

Mill knew this very well. But if it is true, what remains of his
claim that actions performed by agents who desire to act virtu-
ously are explained by or exemplify the desire for happiness? Of
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course virtue can contribute to happiness — I have argued that it
always will in the sense of producing in the agent an invariable
sense of satisfaction in having acted well — but this is not the same
as claiming that virtue is a part or ingredient of happiness. (Cheer-
fulness and a feeling of content that one’s life is going well: these
are the sorts of states of mind that can be recognized as ingredi-
ents of happiness.) I conclude that the virtues only contribute to
our happiness when it is not our happiness that we seek by their
exercise, and hence that acting virtuously is something that we
desire independently of the prospects for our happiness, however
good these prospects might be as a result. If this is accepted, it
follows that happiness is not the only good we seek. We also
recognize the good of a virtuous life.

We now have two distinct goods — happiness and the pursuit of a
virtuous life. Perhaps there are more. The standard way of develop-
ing a list of distinct goods is to give examples of conflict. A famous
example, discussed by Griffin,” is that of Freud who was prepared
to suffer a great deal of pain during his terminal illness in order to
continue being able to think clearly. So one could claim on this
basis that knowledge of one’s affairs and one’s surroundings is a
good independent of the absence of pain. Amend the example
slightly and we can describe cases where a suffering patient is
prepared to undergo great pain in order to retain control over
those aspects of her life which she judges to be important. This
will introduce a separate value of autonomy.” A slightly different
patient may undergo great suffering in order to accomplish some
task which has been central to her aspirations — designing a house,
planting a forest or writing a book. And we may applaud those who
risk their lives climbing mountains, diving caves, undertaking
arduous sea voyages — all in the grip of ambitions which cannot be
described as the pursuit of pleasure. So it looks as though a sense
of achievement is a characteristic human good. Health, too, is dis-
tinct from pleasure (and these other goods). I may sacrifice my
health in the pursuit of pleasure — and give up pleasurable activ-
ities if these threaten my health. I may risk my eye-sight painting
miniatures and keep up skiing at the cost of further damage to my
knees. The list of distinctive human goods throws up dilemmas at
every turn.

In the face of these difficulties the utilitarian may continue to
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insist on hedonism, but it is quite clear that he can do so only by
continuing to insist that all of these separate goods are desired as
the means to happiness or as constitutive of it — parts or ingredi-
ents, in Mill’s terms. I suspect however that whatever cogency the
argument can gather is achieved by stipulation because our con-
cept of happiness is so ragged. Defined as pleasure and the absence
of pain, the concept is operational but, as I suggested above, we are
forced to recognize other conflicting goods. If we are to include
these competing goods in the account we give of happiness, then
happiness becomes little more than a cipher, collecting together
all of the distinctive objects of human desire. What threatens, of
course, 1s incoherence since happiness is no longer a value in
terms of which we can appraise alternative outcomes which
promote happiness along these different dimensions. We have lost
the sense of happiness as a common denominator which can be
employed in the calculation of what is the best thing to do.

Desire-satisfaction

The utilitarian is still not without resort. He can claim, still with
an eye on Mill’s proof, that we have overlooked one important uni-
fying feature, that these goods are each of them the objects of
characteristic human desires. In which case, why not identify the
satisfaction of desire as the distinctive good to be employed in
evaluating outcomes?

To many this has seemed a very attractive proposal. Desires (or
preferences) are revealed in human actions. Our actions serve as
the mark of their strength; indeed the prices of goods, determined
by how much we are prepared to pay, may quantify their intensity
and register the degree of our satisfaction. At this point ethics and
political philosophy join hands with economics and all the power-
ful mathematical tools of that discipline are liberated for applica-
tion outside the conventional boundaries of the dismal science. No
longer will we have to pretend to be ‘weighing’ the pleasures and
pains in prospect as though these could be put on the scales with
fruit and vegetables. Welfare economics is at the disposal of the
consumer with a spreadsheet who wishes to take a voyage of
self-discovery, as well as being the resource of the policy-maker
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concerned to implement those policies which maximally suit those
affected by them. Bentham’s antiquated apparatus of the ‘felicific
calculus’, computing the intensity, duration, propinquity, fecund-
ity, etc. of pleasures and pains can be consigned to the same
museum of primitive scientific instruments which houses the first
slide-rule.

It is difficult to overestimate the importance in policy-making
of this line of development of utilitarian theory, although the
harms caused by its application as well as the dangers in prospect
may be considerable. Environmentalists rail at the application of
the techniques of cost-benefit analysis to questions involving the
conservation of wild nature or beautiful countryside. How can
these goods be weighed in the balance?® At the moment, however,
we are considering its theoretical underpinnings —and these are
not secure. There are two initial difficulties which both point in
the same direction. In the first place it is obvious that desire-
satisfaction may not be a good where the desire is ill-informed or
ill-judged. A sick child who hates the taste of medicine may have
her strongest desires satisfied when she pours it down the sink, but
if the child is ignorant of the properties of the compound or judges
that its taste is of greater importance than its curative effects, this
preference should be discounted. Its satisfaction is not a good. So
we modify the account, seeking value now in informed desire satis-
faction. Other desires should be subject to scrutiny as well — and
this leads us to the second major difficulty. Take the desires of the
sadist. It looks as though our evaluation of sadistic behaviour will
require us to give some weight to the satisfaction of his desires,
with the utilitarian registering these in the balance with the
desire of the victim to avoid the pain the sadist is keen to inflict. A
squeamish desire-satisfaction utilitarian must hope and pray that
the dissatisfaction of the victim is greater than the satisfaction in
prospect for the sadist. But surely the satisfactions of the sadist
should not count at all in the evaluation of his conduct. That his
preferences are satisfied when he succeeds counts towards the evil
rather than the good of what he does. So again the account needs
to be amended; the good to be registered is now the satisfaction of
desires which are both fully informed and legitimate; illegitimate
as well as ignorant and poorly judged desires should be
discounted.
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The difficulties are obvious. How much knowledge and rational
capacity do we need for our desires to count as sufficiently well-
informed? We need more than the child who believes that nothing
which tastes awful can do her good — but do we need as much
knowledge as the best science makes available before our desires
are sufficiently well-informed? How much good judgement do we
require, supposing all relevant information is to hand? Again, we
shall need more than the child who believes the avoidance of nau-
sea 1s a greater priority than good health. But how much more is
not easy to determine. Smoking, one is told, reduces life expect-
ancy by five years on average. Is there something defective in the
judgement of the well-informed doctor who continues to smoke
despite the risk to her health?

The response to the sadist example is even trickier. Defects of
knowledge and judgement subvert the natural authority of the
desires they generate and so there is more than a whiff of norma-
tivity in the requirement that desires be well-informed and soundly
judged. There must be, in prospect if not in place, canons for the
appraisal of desires from these perspectives. And these canons
cannot derive from considerations of utility upon pain of circular-
ity in the account. This difficulty is even more evident in the case
of the requirement that desire-satisfaction be gained legitimately,
since the utilitarian needs a non-moral argument to show that the
desire for another’s harm, and the satisfaction gained from achiev-
ing it, should be entirely discounted.? The most dangerous tack
here would be to distinguish as legitimate desires which are nor-
mal or natural, alluding to some spurious hybrid of folk biology
and religious dogma, of the kind that powerful churchmen are
prone to sell.

I do not believe that the utilitarian has the philosophical and
anthropological resources necessary to breathe life into the claim
that the fulfilment of desire is the root of all human value or that
desirability is the basis of a formal account of the good which
collects together all the qualities of life which humans value. If we
can describe separately, and vindicate as plausible, a range of
human goods, I see no point in adopting a theoretical apparatus
which collects them together under one label — as desirables or as
ingredients of happiness — if that apparatus does no work in the
ranking of outcomes as better or worse. In some cases we may
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judge this action is best in respect of happiness, that in respect of
autonomy and so on. We may weigh the different appeals and claim
some action is best all things considered. But we shall not be able
to justify this latter claim by finding some secret ingredient or
common denominator which serves as an overall measure of util-
ity. Instead, we shall be left with an ‘objective list’ account of the
good, making a case separately for each of the different elements.
Happiness, knowledge of one’s situation and affairs, sound per-
sonal relationships of love and friendship, good health, autonomy
and liberty, a sense of accomplishment, the recognition of beauty
in human works and nature: all these and more are candidates to
be explored. The major difficulty for the utilitarian will be to
explain how different mixes of these goods can be compared with
one another to the point where a verdict of ‘best outcome’ can
be delivered. But what the critic describes as a difficulty, the
utilitarian worth his salt will see as a challenge!

Review

I do not intend my review of utilitarianism to have the status of
knock-down criticism. Utilitarianism is in need of repair in several
of the areas I have mentioned and in others, too. But the dialectic
of philosophy reveals the major theories to have very great resili-
ence in the face of damaging attacks and utilitarianism is no
exception. As critics propose refutations of greater and greater
depth and sophistication, advocates find within their theories
resources hitherto unrevealed which serve for a time to repel
boarders and limit the damage of the assault. Thus far, I have been
examining the groundwork of utilitarianism, the basic elements of
the theory. I want to continue by looking at utilitarianism at work,
by reviewing the utilitarian story in respect of core political
values. This will serve not only as a basis for assessing the utilitar-
ian contribution to political philosophy. It will also introduce
problems which we shall discuss in more detail in the chapters
which follow.
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Utilitarian political theory
Liberty

There is a good historical reason why we should expect the utili-
tarian to have things of interest to say about the value of liberty.
The greatest of the classical utilitarian thinkers, John Stuart Mill,
has also been the most influential advocate of liberty. In On Lib-
erty he argues mightily for civil liberty, for the opportunity to act
without interference from the state or, equally important, from the
intrusive pressures of busybody neighbours. So it would be sur-
prising if the arguments he advances on behalf of liberty did not
have a utilitarian cast. And, despite the incorporation of distinct-
ively perfectionist appeals claiming that liberty advances mankind
in the development of characteristic excellencies, Mill’s utili-
tarianism is evident throughout. Liberty is argued to be essential
to the well-being of both individuals and society.

One defect of Mill’s argument should be made clear from the
start, although it is perhaps anachronistic to point it out in a crit-
ical spirit. Moreover it is a defect we shall attempt to remedy later.
I am thinking of his lack of, or carelessness in, analysis. We ask
what does ‘liberty’ mean in the arguments and slogans of its advo-
cates and detractors. Mill took it that both his supporters and
critics had the same things in mind and that, because his (and
their) understanding was equally capacious no harm was done. As
we shall see in the next chapter, this was a mistake. For now, we
shall suppose that our understanding of the ideal of civil liberty is
sufficiently well articulated for us to follow Mill’s defence of it.

The first strand of Mill’s utilitarian defence of liberty is
developed in the chapter of On Liberty dealing with freedom of
thought and discussion. The main drift of the argument is
uncompromisingly utilitarian.” There are benefits to be had from
the propagation of true opinions, false opinions and opinions
which contain a mixture of truth and falsity. These benefits derive
from the contribution made by a strong and uninhibited intel-
lectual life to the progress of society. The cost of censorship and
other controls on the media of communicating ideas is the stifling
of progress through ignorance of opportunities for betterment. On
the other hand, we may be able to identify kinds of circumstance in
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which the costs of freedom of speech are excessive. Incitement to
damage (denouncing corn dealers as starvers of the poor to an
angry mob outside a corn dealer’s house, is Mill’s example),” libel
and slander, and no doubt other sorts of action, may be legitim-
ately prohibited. The costs, we must suppose, outweigh the
benefits.

We thus have an argument for a specific structure of insti-
tutional protection. To procure the suggested benefits, a society
should establish or respect a network of positive rules, which will
be a mix of constitutional, legal and non-legal permissions,
prohibitions and defences. We can each of us think of the most
effective way this strategy may be implemented and review our
institutions in the light of such a prescription.

Mill believed, plausibly I think, that freedom of thought and
discussion was a crucial means to social improvement — but I don’t
want to discuss this case here. Instead we should focus on the
structure of the argument, since Mill himself believed that in
defending this particular network of freedoms he was showing us
how arguments of this sort should be conducted. The first thing
that is necessary is that we make out a case for the usefulness of a
specific practice, showing how conspicuous benefits may be
attained if it is promoted and protected. If public speech and
debate are valuable, freedom to engage in them is necessary to
realize the benefits. The same case could be made in turn for all the
major liberal freedoms; religious worship, secular association to
promote common interests, finding occupations one wishes to pur-
sue, engaging in political activity: each of these can be defended
on utilitarian grounds and institutions devised to enable and
secure citizens’ engagement in them. And as with freedom of
speech, limitations and qualifications can be put in place where
utility dictates.

Notice that this is not an argument for liberty per se. Each pat-
tern of activity must be vindicated separately with the case for
liberty falling out of the value of the activity described. The sec-
ond element of Mill’s utilitarian defence of liberty explains how
liberty is a value independently of the value of the activities lib-
erty permits. This is his argument for individualism as necessary
for the well-being of both individuals and society in Chapter 3, ‘Of
Individuality’, of On Liberty.” Again the argument is a straight-
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forward application of utilitarian principles. Mill explains how
the happiness of individuals is enhanced when they are free to
make their own decisions on how to act. Our happiness depends
upon the exercise of what he called our distinctively human
endowment. This comprises capacities for perception and fore-
thought, reflection and judgement, capacities which are employed
most fully in the exercise of choice. To anchor the utilitarian cre-
dentials of this argument, we should note that the use of these
capacities is conspicuous in those activities which yield the
‘higher pleasures’ Mill famously (and controversially) defends in
Utilitarianism, Chapter 2. We shall be dwarfed and stunted crea-
tures if decisions are taken for us, nothing like as happy as we
could be if we were our own masters. And if we were conscious
that opportunities for such educative decision-making were being
denied to us, we would experience a good deal of frustration as
well. Explicitly, Mill is drawing a contrast between societies where
choice is heavily circumscribed and individuals live spiritually
impoverished lives and open societies which encourage individuals
to draw upon and develop capacities which are necessary for them
to flourish by creating for them maximal opportunities to work out
how best to live their lives.

Each individual is better off for having the opportunity of
decision-making created by the space of liberty because the very
act of decision-making brings its own rewards. It uses (and trains
and cultivates through regular use) mental capacities central to
our overall well-being. But individuals will be better off, too, since
the decisions taken are likely to be better than those which other
individuals take on their behalf. Individuals are most often the
best judges of what is in their own interests, of what constitutes
for them a full or rewarding life.

Think of a well-stocked newspaper shop with rack upon rack of
magazines catering for interests of highly specialized sorts — not
just one magazine for fishermen, but three or four on trout and
salmon fishing, the same number for coarse fishing, a few for sea-
anglers, together with weekly newspapers for fishermen of all
kinds. And then multiply the number as dozens of interests parade
themselves on the shelves. The thought is that just as we can select
any magazine to suit our interests, so, too, must we select these
interests ourselves. It’s hopeless to think of anyone, parents or
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close friends even, still less Big Brother, dictating where our inter-
ests shall be directed. We make better decisions when we choose
for ourselves how to live because we are the best judges of where
our happiness lies.

So, not only are we happier because of the way we develop when
we make choices, we are happier for having the opportunity to get
what we know best to be good for us as individuals. And this is not
the end of the benefits accruing from widespread liberty. Each life,
conventional or eccentric, will be an experiment in living from
which all stand to gain as enthusiasms give rise to expertise and
excellence produces role models as well as inventors. Mill’s vision
of society as a mutually supporting cosmos of independent centres
of excellence is inspiring.

But, as with all utilitarian appeals, it is no stronger than the
facts allow — the facts upon which the projections of utility are
based. And the facts of the matter cloud the vision. In my news-
paper shop of alternative lifestyles, no consumers collide. Each
seeks out what they have decided they most want to be without
interfering with other prospectors. But the real world is not so
harmonious and well-aligned. Individuals get in each others’
way, deliberately block off each others’ chosen paths, do harm to
each other out of malice as well as in the pursuit of conflicting
interests.

So liberty generically identified has significant costs as well as
undoubted benefits. Can we keep the benefits while limiting the
costs? Mill thinks we can. He believes he has established a pre-
sumptive (or to use some useful modern jargon — a pro tanto) case
for freedom. Some weight must always attach to claims for freedom
since benefits will accrue whenever individuals are in a position of
choice: minimally to themselves, maximally to others. But these
benefits may be outweighed when the exercise of liberty imports
excessive costs to others. Liberty may then be limited, for good
utilitarian reasons, in the case of actions which harm other
persons. The utilitarian can respect the presumption in favour of
liberty, yet limit liberty in cases where that presumption is
defeated — when one person’s exercise of liberty harms others.

We can give this qualified case for liberty expression by endors-
ing a harm principle which circumscribes intervention by the
state and society at large in the lives of members to those kinds of
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activity which cause harm to others. This is Mill’s version of such
a principle:

The sole end for which mankind is warranted, individually or
collectively, in interfering with the liberty of action of any of
their number, is self-protection. That the only purpose for which
power can rightfully be exercised over any member of a civilised
community, against his will, is to prevent harm to others.?®

Note finally, that as a good utilitarian, Mill believes he has estab-
lished a necessary condition on legitimate interference. Whilst the
case for the prevention of harm to others must always be made
good if interference is to be judged legitimate, the fact that such a
case can be made does not of itself justify interference. There is a
simple reason for this. Interference carries its own costs. If the
only way the prospective harm could be prevented would be to
authorize a massive extension of police powers, for instance, the
costs of this extension might well exceed the benefits promised by
the prevention of harm.

This is the utilitarian case for liberty at its strongest. We shall
return to the discussion of liberty in the next chapter.

Rights

The utilitarian defence of rights is obviously closely linked to the
utilitarian defence of liberty. Conceptual analysis is required, to
link as well as to distinguish claims of liberty from claims of right,
but at first sight the right to free speech is at no great conceptual
distance from the ideal of freedom of speech — and the same goes
for other characteristic liberal freedoms. What talk of rights sig-
nifies for many thinkers is a distinctive mode of justification for
freedom, a mode of justification which is to be sharply contrasted
with the use of arguments from utility. I shall take up these ques-
tions in appropriate detail later. For the moment I am content to
signal the leading elements of the utilitarian case for rights. And
once again, John Stuart Mill provides as good a starting point as
any.

We cannot complain that Mill does not attempt an analysis of
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the concept of rights. To have a right is to have a legitimate claim
against other persons, a claim necessary for the promotion and
protection of vital interests.

When we call anything a person’s right, we mean that he has a
valid claim on society to protect him in the possession of it,
either by the force of law, or by that of education and opinion. If
he has what we consider a sufficient claim, on whatever
account, to have something guaranteed to him by society, we say
that he has a right to it . . . . To have a right, then, is, I conceive
to have something which society ought to defend me in the pos-
session of. If the objector goes on to ask, why ought it? I can give
him no other answer than general utility.*

Claims will be protected and promoted by rules and policies.
Again, these may be legal and/or non-legal rules and protec-
tion and promotion will require the actions of the state, lesser
associations and individuals.

The pattern of argument in defence of rights is thus beautifully
simple. Take a candidate right — the right to bodily integrity — and
spell this out minimally as a claim on the part of individuals that
they be neither physically assaulted nor raped. In defence of this
claim, the utilitarian will cite the suffering caused to victims of
such assaults and the anxiety created by insecurity to vulnerable
persons. Any society which is concerned with the well-being of its
members will identify as near-universal its members’ interest in
security. It will protect this interest through legal (and other
social) structures which deter and punish violators. So: to have the
human right to bodily integrity is to be in a position to advance
strong utilitarian arguments in favour of claims that interests in
personal security be promoted and protected by whatever insti-
tutional means are most efficacious. Whatever human rights we
claim can be assessed according to this procedure. The utilitarian
has told us what human rights are and how they can be justified;
he will have available strong empirical studies to determine
how they are best defended in practice. What more does the advo-
cate of human rights require? We shall return to these questions in
Chapter 4.
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Distributive justice

Every society needs principles which allocate resources to mem-
bers, principles which adjudicate conflicting claims and distribute
the benefits produced by co-operative activity. It has long been
thought that utilitarianism has a special problem in formulating
principles to do this work. This thought is uppermost in the mind
of the critic: utilitarianism ranks outcomes in terms of maximiza-
tion of the good, but different outcomes may yield the same
amount of utility, differing only in respect of the distribution of
that good between individuals. Most of us, however, believe that
some distributions are morally superior to others in point of fair-
ness. They are more just. Some believe that equality in distribution
is morally desirable. How can any principles of distributive justice
be registered within utilitarian theory?

We can present the problem schematically with the aid of some
figures. The numbers represent units of utility, but it does no harm
to think of them for the moment as measuring wealth in £’s.

Persons
A B
1 50 50
Outcomes
2 170 30

In both cases, utility scores are the same: aggregate utility =
100 units, average utility = 50 units. Thus far, the utilitarian has
no reason for favouring (1) over (2); the egalitarian, of course, will
disagree. And consider:

3) 150 0

(3) is better than both (1) and (2) in respect of both aggregate and
average utility. But if we can imagine a society altering the rules
which determine who commands which resources so that the out-
come shifts from that represented in (1) to that represented in (3),
wouldn’t we judge the new outcome radically unjust, although it is
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productive of more utility? The utilitarian requires that we maxi-
mize utility, making the society of A and B, taken together, better
off overall. Our intuitions tell us that this would be unjust.

For many, this objection serves to refute utilitarianism; for
others, it signals a need that utilitarianism be supplemented by an
independent principle of justice in distribution. A utilitarian
worth his salt will try to reply — and a number of replies are
available which I shall sketch briefly.*

Hume's argument

The utilitarian wants to draw us away from simple models of the
kind we have been discussing. He is particularly concerned to dis-
pute the claim that utilitarian theory can find no place for prin-
ciples of distribution. To review the case for the defence, a good
starting point is Hume’s account of justice.’’ Hume argues (and I
summarize his views to the point of caricature) that human society
needs to establish rules of property (justice) which fix who can
make legitimate claims on which resources if universally destruc-
tive conflict over scarce resources among folk of limited generosity
is to be avoided. If resources were infinite and available upon
request, there would be no problem — but they are not. If persons
were predominantly generous, again there would be no problem —
but generosity is strictly limited. Our natural sentiments cannot
be relied upon to steer us clear of mutually damaging confronta-
tions. We have to devise institutions which secure co-operation.
Which institutions do we select? To answer this question,
Hume’s focus shifts from a perspective of individual problem-
solving to a speculation about the history or genealogy of institu-
tions. We must suppose history to have been a proving-ground for
different solutions to the problem of justice. Rules of property
have been established — and gone under as they proved to be
inadequate. The enormously complicated residue of rules that
have stood the test of time have remained in place because they
represent the most satisfactory collective settlement. They are jus-
tified because of the security they confer and the benefits they
promote. A system which spreads its benefits sufficiently widely
will enjoy stable support; those sympathetic feelings which lead
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citizens to approve the good which others receive transform one’s
personal interest into a virtue.

At the heart of this argument is a utilitarian claim. Distribution
is just when it effectively ameliorates the human condition and
gathers the support of those subject to its standards. These stand-
ards will be a dense thicket of laws and moral rules, intricately
interwoven, the bequest of mankind’s history to a specific society.
The reality of justice in operation cannot be reduced to a simple
model which bears comparison to other simple models. We are
grateful for what we have received — and properly so.

This is a conservative argument, endorsing institutions which
are fixed in place because they have served utilitarian purposes.®
It suggests a cautious approach to reform in the name of improve-
ment. Since we know the contribution made to human well-being
by institutions as they stand and can only speculate about the
benefits to be gained from introducing changes, we should be
reluctant to pursue revolutionary ambitions, contenting ourselves
with a continuing programme of small-scale tinkering and
adjustment in the service of greater utility.

Equality

The utilitarian need not be entirely conservative or radically
opportunistic in the search for improvement. Well-known
principles may indicate fruitful directions to take — and the
articulation of such principles comprises further elements of the
utilitarian ideal of justice in distribution. The first subsidiary
principle is likely to be a principle of equality, defended by the use
of a law of diminishing marginal utility much discussed by
economists. Imagine we have six persons dividing up a cake. Which
division will produce maximal utility? We can contrast an egali-
tarian division with each person receiving an equal slice with
inegalitarian proposals by noticing that consumers will get so
much satisfaction from a first portion of cake — and some degree
less from each subsequent slice. The satisfaction to be gained from
further portions at the margin will diminish the more one has
already consumed. If three get two slices each and the other
three none, the lucky three will get less satisfaction from their
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additional slice than the unlucky three would have gained from
their first. We can imagine that satisfaction may even become a
negative quantity for the person who makes himself sick gorging
the lot! Another way of making this point is to argue that those
who receive less in an unequal distribution than they would
receive were the good to be distributed equally lose more from the
movement away from equality than is gained by the individual who
receives more of the good than equality dictates. This line of
argument suggests that our six cake-eaters should each receive an
equal share if we wish to maximize overall satisfaction.

This is a notoriously difficult argument to assess. I spoke of
diminishing marginal utility as a ‘law’, but I cannot claim to have
much evidence for it — and it should not parade as an a priori
principle of practical reasoning. There are too many counterex-
amples for this to be plausibly claimed, as we shall see when we
discuss the criterion of need. The example I discussed only gains
whatever plausibility it has by making assumptions which may
strain one’s credibility in more realistic cases. We must suppose for
example, that the claimants are all equally hungry or equally sati-
ated, that they all like cake to the same degree. At bottom, we must
suppose that we can both measure and compare, not only the por-
tions of cake which we distribute, but also the satisfaction which
the different recipients derive. There is a technical debate here
which is crucial but which I shall leave once more unresolved.®
The principle of diminishing marginal utility may well be the kind
of common sense which is nothing more than the theory of some
defunct economist, but it does retain a point which is easy to rec-
ognize although difficult to apply with any precision. I surmise
that if you were the executor of a will instructing you to allocate
the bequest to whichever charity you believed would do most good,
you would not spend long investigating the claims of Eton College.

Need

Diminishing marginal utility furnishes one (very rough and ready)
principle. Another principle which is widely recognized cuts
across it. To return to the example of the cake-eaters, suppose one
of the six is starving, the others are well fed. In this case, we may
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judge that the starving person has claims of need which require
that she be fed first with as much cake as would satisfy her hunger.
The utilitarian believes that he can account for the strength of
claims of need, trading on a feature of utility that we have
encountered already when discussing diminishing marginal util-
ity, namely that a distribution of utility cannot simply be mapped
on to a distribution of resources. There we noticed that those with
more goods than equality dictates were poorer transformers of
extra goods into utility than those who had less. In cases where
individuals are identified as needy, we are supposing that these are
efficient transformers of goods into utility, converting a given
input of resources into a better than average utility score. Thus in
the case of the cake-sharers, the benefit to be gained by apportion-
ing all or a large measure of the cake to the one who is starving
realizes more utility in sum than more egalitarian distributions.
And in fact we can imagine cases in which principles of equality
and principles of need can be combined to achieve maximal utility.
We may be able to save the starving person’s life by giving her half
the cake. The rest may be divided equally to preserve utility
against diminishing marginal returns.

This argument has great appeal. Claims of need — for food, shel-
ter, physical mobility, medical and educational resources —have an
urgency which is widely respected. The utilitarian can register
this urgency in terms of the suffering of the needy and the degree
of satisfaction achieved when relief is provided. And he can justify
policies which systematically cater to need in terms of their output
of utility, which will be characteristically higher than average.
There are many who take responsiveness to need as an intuitive
constraint on accounts of just distribution. No theory of justice is
satisfactory if it cannot explain this constraint and endorse prin-
ciples which respect it. The utilitarian believes he is on strong
ground here.

Again this is a difficult argument to evaluate fully — and full
evaluation would take us far off course. It will in any case be taken
up later in Chapter 5. Let me limit discussion by making just two
points. The first concerns the concept of need.* This has proved
notoriously difficult to analyse. Discussions have focused on
whether needs are identified objectively or subjectively and
whether some needs are universal or all needs are relative to the
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circumstances of time, place and community standards. The most
plausible answers to these questions propose that needs are object-
ive in a sense that desires, however deep and strong, are not. Some
needs may be universal — sufficient food to sustain expenditures of
energy may be one — but most will be relative to standards of well-
being which are regarded as acceptable minima within particular
societies. These matters need not be pursued further since I think
the utilitarian is essentially an observer rather than a protagonist
of these debates. Whether needs are objective or subjective,
whether the criteria for identifying them are universal or relativ-
ist, the utilitarian can pick up the results of the discussions and
explain how principles which promote utility defend the provision
for need. One can see how it might be argued that families in West-
ern democracies need a wide range of consumer goods which their
grandparents regarded as luxuries. Possessing (or having the
option of possessing) a TV set may be necessary for a sense of self-
respect which is damaged by one’s inability to watch and converse
about the most popular soap operas. A dismal thought — but if it
were true, if the lack of such possessions were the source of great
misery, the utilitarian would take account of these facts.

The second problem concerning the utilitarian account of needs
provision also arises from considering the facts of the matter, the
facts on which the utilitarian bases his strategy. Implicit in the
concept of need is the thought that needs represent thresholds of
necessary provision. A person’s life cannot go well at all if that
person’s needs are not met. In extremis, he may even die for the
lack of the necessary good. Meeting the claims of need thus seems
discontinuous with satisfying the claims of persons who desire
goods over and above the threshold of needs. We might put this
point by claiming that a person who is in need of some good would
not rationally forego its provision in favour of any amount of
alternative goods which are above the need threshold. If I need
some medicine to recover from cancer (in normal circumstances) I
would not welcome the offer of a Porsche from a health service
manager who judges that this would be less costly, however much I
might have wanted the sports car hitherto. This sort of fact is what
makes needs provision an attractive policy for the utilitarian.

Unfortunately, the facts of the matter are not within the utilit-
arian’s control and this may be a case where he is hostage to them.
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If claims of need are strictly discontinuous with any amount of
above-threshold desire satisfaction, we may be led to endorse any
amount of expenditure in cases where needs can only be met by
extremely expensive treatment. The value of a child’s life is
inestimable, we are often told, and mercifully a popular newspaper
campaign will induce some generous millionaire to fund the neces-
sary course of treatment. But who would endorse the systematic
provision of all necessary resources to achieve some low prob-
ability of meeting dire medical need?

The utilitarian can go two ways on this. He can bite the bullet
and insist that overall gains do require whatever is necessary to
provide goods that are genuinely needed and on this basis call for a
radical redistribution of resources. Or he can revise his view that
the claims of need are discontinuous with non-needy claims. But
this threatens his belief that he has principles of justice that
reflect our prereflective intuitions about the strength of claims of
need. The utilitarian faces a genuine problem here — but perhaps
he can console himself that it is a problem that no theorist of
justice can easily avoid.

Desert

We have established that the utilitarian has something plausible, if
not definitive, to say about distributions of resources that favour
equality and the meeting of needs. Another important principle,
which many prereflectively endorse, is that goods should be allo-
cated to those who deserve them, in particular to those who have
worked hard in the production of goods and services. Can the utili-
tarian accommodate any principle of desert?

The traditional utilitarian strategy has been to reduce claims of
desert to the provision of incentives. First, there is the piece-work
argument: if I cut down twice as many trees as you, working
harder, I deserve more financial reward than you do. You could
have worked as hard as I, but you took a longer lunch break and
sunbathed for a couple of hours in the afternoon. Behind this
claim, it is suggested, is the thought that greater productiveness
requires the incentive of greater reward. Second, it is often
claimed that some skills need a good deal of effort to acquire —
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extra years at school, the rigours of university education and pos-
sibly a further poverty stricken period of postgraduate training.
How can one induce youngsters to undergo these hardships —
necessary if society is to have architects, doctors and lawyers —
unless subsequent salary levels provide the incentive?

I am deeply sceptical of both of these arguments and invite
readers to penetrate for themselves the smokescreen of
unrealistic, self-serving rationalization which they throw up. But
if it is true that the incentives argument is often unconvincing, the
utilitarian can hardly be faulted if he doesn’t endorse it. If, on the
other hand, this is how the labour market works to the advantage
of all, the utilitarian can use these facts to justify incentive
payments. There may be more to desert as a principle of distri-
bution than my discussion of incentives has intimated, so I shall
take up the issue later.

The state

I shall bring to a close my survey of utilitarian political thought by
outlining a utilitarian view of the state. Once again, my contribu-
tion will be brief to the point of caricature. But again the discus-
sion will serve to introduce some of the central topics of political
philosophy.

Political obligation

One such —perhaps the central topic of political philosophy — is the
problem of political obligation. Can the state make a legitimate
call on our obedience? Do we have a moral obligation to comply
with the demands made by the state through its legislation?

The utilitarian tradition has a very strong answer to these ques-
tions. One clear reading of Hobbes identifies a profound utilitar-
ian strain in his arguments. Hobbes describes a condition in which
we have no government — the state of nature — which is so awful
that we would find good reason to institute a government if we
were in this condition and good reason to preserve one if a gov-
ernment were already in place. Without government, in circum-
stances technically described as anarchy, there would be no stable

58



UTILITARIANISM

property, no investment in industry or agriculture, no commerce,
no arts and sciences, no building of bridges or arts of navigation.
The life of man would be ‘poore, solitary, nasty, brutish and short’,
to quote his famous phrase.®® This argument touts the benefits of
government as the antitheses of the evils of the natural condition,
evils so evident and widespread that everyone has good reason to
avoid them in the only way possible — by accepting an obligation to
obey the law of the sovereign.

I said that Hobbes’s argument bears a utilitarian reading
because its conclusion would be welcome to the utilitarian who
seeks to justify sovereign authority. Such authority, we are told, is
necessary for everyone to be happy, to get what they want, or to
promote other independent values. But it is important to recognize
that Hobbes himself was not a utilitarian, he was an egoist, accept-
ing a theory which identifies the good as relative only to the agent
who experiences it.* So we should recognize a coincidence rather
than a conflation of views. Hobbes’s case is that sovereign author-
ity can be justified severally to each rational agent concerned to
promote his or her own best interests; it procures their mutual
advantage. The best outcome for each coincides with the best out-
come for all since each, distributively, has good reason to endorse
that institution which maximizes benefits for all, collectively. The
utilitarian can accept Hobbes’s conclusion and much of the argu-
mentation which establishes it without endorsing the egoism on
which it is based.

This was noticed by David Hume. Hume insists, time and again,
that the reasons we have for allegiance derive from the ‘public
utility’ of government: ‘. . . government binds us to obedience, only
on account of its public utility’ (and public utility is the only satis-
factory defence for disobedience, ‘in those extraordinary cases,
when public ruin would inevitably attend obedience’).’” Govern-
ment is necessary for justice, justice is necessary ‘to maintain
peace and order; and all men are sensible of the necessity of peace
and order for the maintenance of society’.?® Hume does not deny
that self-interest can give us a reason to obey the government, and
this reason is buttressed by our fear of the coercive powers which
governments exert, but self-interest can also give us grounds for
disobedience. Our original, Hobbesian, interests must be checked
and restrained by reflection on the universal benefits of peace and
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public order. ‘The observation of these general and obvious inter-
ests is the source of all allegiance, and of that moral obligation
which we attribute to it.”® Hume has no doubt that reflection on
the widespread benefits of government will give rise to a sense of
obligation rooted firmly in an ‘opinion of interest’; ‘the sense of
general advantage which is reaped from government; together with
the persuasion, that the particular government which is estab-
lished is equally advantageous with any other that could easily be
settled’.*

Perhaps it is better to see this as a utilitarian form of argument,
rather than a convincing utilitarian case. The anarchist, for one,
would not accept it since he would reject the skimpy account of
the facts of the matter. The Hobbesian groundwork — the descrip-
tion of anarchy in the state of nature as impoverished and danger-
ous — would be immediately challenged by the counterassertion
that mankind lives well without the state. Masterless men do not
fight, they co-operate amicably. It is men under government who
are the real moral dwarfs: used to being ordered about, under con-
stant threat of punishment for non-compliance, willing to disobey
the law and harm each other as soon as they see an opportunity of
personal advantage with impunity. Such creatures contrast poorly
with moral agents unconstrained by the chains of government.
These paragons — and it is important for the anarchist that this is a
moral status which we are all capable of attaining — would deter-
mine what is right and follow the rule, showing no interest in what
they could get away with.*!

At this point in the argument it is important to locate the debate
between the pro- and anti-government camps as an issue of fact.
Hume and his followers believe a little knowledge of history, a
small measure of experience, taken with a moment’s reflection,
will establish that government is justified in terms of the advan-
tages it so obviously brings. The utilitarian anarchist begs to
differ. Government diminishes our well-being. I do not wish to
adjudicate this dispute now, being content to signal the quality of
the debate amongst utilitarians concerning whether or not we do
have an obligation to obey sovereign authority. Supposing that
right is on the side of Hume, we can go on to the next question,
which concerns the best form of government.
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Democracy

Continuing his argument concerning the optimal rules for prop-
erty distribution, the system of justice, Hume believed that,
apart from some small opportunities for limited improvement,
the best form of government is likely to be the one we have got
in place. Whatever its form, we can accept it as a most suitable
response to local problems in local conditions, given the history
of the population in the locality. It will be some mix of monar-
chical and republican traditions, incorporating elements of
authority and freedom. Bentham, writing shortly after Hume,
regarded this sort of complacent conservatism as the defence of
the indefensible. First principles are available from which we
may deduce that the only legitimate form of government is
democratic. Leisurely rumination in a comfortable armchair,
scholarly allusions to Thucydides and Tacitus — these are no
substitute for rigorous theory where appropriate theoretical
techniques are to hand. If we are genuine utilitarians, we can
inspect the mechanisms of the different forms of government —
monarchy, aristocracy, democracy, plus a host of mixed and
qualified forms — to see which of them best facilitates utilitarian
purposes.

Bentham thought institutions were legitimate if they maximized
happiness. Government is necessary to constrain the worst effects
of rampant self-interest and to engineer co-operation. These pur-
poses are effected by law, and the test of good law is whether it
maximizes the happiness of all those who are affected by it. How
can we tell, of two proposed remedies for a social problem, which is
the best? One answer is to call in the wisest utilitarian calculator
you can find, the expert in this domain of economics, sociology or
futurology. Mercifully, we do not have to inspect credentials in
these spheres since a short cut is available. Policies can be
appraised by working out how they impact upon the happiness of
the target population. Why not assume that each member of the
population is the best judge of his or her own happiness and leave
it to them to declare, on this basis, which policy they favour? If the
declaration is made in a ballot, and if each contribution is
weighted equally in the process of counting, then a majority deci-
sion will suit more members of the population than it frustrates.
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The policy favoured by the majority will produce more happiness
than any alternative.*

This argument is blissfully simple. It is also plausible given the
wealth of circumstances in which we recognize its application. It is
my turn to make the arrangements for a holiday with five friends.
Do I book a fortnight of sun, sand and surfing or do I arrange a
holiday visiting art galleries, cathedrals and fine restaurants? It
would be quite wrong to foist on my friends my own heavyweight
conception of what would be in their best interests, all things con-
sidered — isn’t the best policy just to ask them what will please
them most and go along with the majority decision? That way we
maximize satisfaction; and even the frustration of the minority
will be tempered by the thought that they prefer the company to a
solitary trip to their first-choice destination.

The obvious objection to this argument attacks the source of its
immediate appeal — its simplicity. What is obviously best policy
when arranging holidays is not necessarily wise for a legislator.
We shall look at democratic theory more closely, later, but for the
moment we should mention some of the assumptions that are made
when this argument is used in a political context.

First, the argument applies most conspicuously to direct dem-
ocracies where ballots are taken on specific proposals as they
arise. If the question to be answered is: Which party shall form the
next government? it should not be assumed that each policy sub-
sequently enacted by the elected party promotes the welfare of the
voters who mandated the party to govern. Representative dem-
ocracy is a different creature from its directly democratic cousin,
and the differences deserve the closest scrutiny — which is not to
say that the utilitarian cannot make a contribution to the defence
of representative institutions.*®

Second, the argument assumes that the utility of each demo-
cratic decision can be computed independently of the utility of
other decisions, taken before or after. This assumption may be
false. Persons may get increasingly dissatisfied as they find them-
selves in the minority party on successive occasions. ‘Win some,
lose some’, fairly represents the democratic temper, but one who
finds himself losing all or most decisions, may experience incre-
mental increases in displeasure. It has been shown that it is tech-
nically possible, within a democracy, for a majority of persons to
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be in a minority on a majority of occasions.” Over the longer run,
when the outcome of a number of democratic decisions is
reviewed, it may be that the tally of good achieved is not a simple
sum of the good these decisions would have produced had they
been considered separately. If there is a large but solid minority
which votes together over a wide range of issues and attracts a
sufficient number of different floating voters on each occasion of
voting, the frequently disappointed majority will get increasingly
fed up. The workings of the system will induce measures of frus-
tration independently of those produced by specific decisions. If a
majority is entrenched because of religious or ethnic affiliations
this dissatisfaction will turn into the anger of perceived injustice.
In which case, the majority principle will be rejected.

Third, the argument assumes not only that interpersonal com-
parisons are possible, but that the impact of decisions for and
against is equal in respect of all those who implement or suffer
them. Again, this may not be true. A majority may be lukewarm in
favour of the winning policy. The defeated minority may be rabidly
hostile. The utilitarian democrat must just hope that partisans of
the opposing sides experience an equal average degree of satisfac-
tion and dissatisfaction, each side being composed of protagonists
hostile or in favour in roughly equal measure of intensity. Maybe,
with a large enough population, this assumption is realistic. But
the phenomenon, recognized daily, of the passionate minority
interest group pursuing policies which would impact in a mildly
inconveniencing fashion on large numbers of puzzled or cynical
opponents, equally suggests that this assumption is complacent.

These are technical difficulties which it would be a mistake for
the utilitarian to discount. Nonetheless, it would be quite wrong to
dismiss wholesale the utilitarian instinct to ask people to register
their preferences, then judge as right the policy which results from
the ballot. We all know that majorities can be mistaken and that
counting heads does not settle the matter of truth in a controversy,
but we should remember that these truisms give strength to the
elbows of those with something to gain from deciding issues for us.
Bentham thought the arguments for democracy were perfectly
straightforward — to the point where he suspected any rejection of
them was motivated by class- or individual self-interest. ‘Sinister
interest’ was the term he employed to characterize the motives of
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those who advance claims for greater power under the cloak of
greater wisdom. If the message of the utilitarian case for dem-
ocracy, direct or indirect, is, ‘Beware of sinister interests’, we
should be wise to heed it.

Conclusion

In this chapter I have introduced utilitarian theory as a powerful
and influential project in ethics. I make no claim to have investi-
gated the foundations of this theory in any depth. My main inter-
est has been to show how utilitarianism finds application in the
study of central problems in political philosophy. I hope, as a
result, to have introduced the reader to issues which will be
explored in greater depth later, with the utilitarian treatment of
these issues in place as a foil.

Although I have mentioned difficulties in the utilitarian story, it
would be fair to say that my emphasis has been on the strengths of
the account, detailing the contribution which utilitarian thought
has made to our understanding of the problems which emerge as
we think philosophically about our political life. Let me end this
discussion with a few remarks about what I see as utilitarianism’s
greatest weakness. I do not locate this in the foundations of the
theory. For some, this is the source of its deepest flaws. Utilitarian-
ism, we are told, does not take seriously the separateness of per-
sons. It can give no satisfactory account of the importance to all
agents of their individual projects and the sense of integrity which
is challenged when these deep aspects of an agent’s personality
come into conflict with the greater good. It threatens the import-
ance to us of claims deriving from particular relationships, claims
of friendship, love and allegiance. These are strong objections % —
and where they resonate in political philosophy I shall take them
up later. But as one might expect, the utilitarian is putting up a
robust defence.’® The worry I have with utilitarianism is quite dif-
ferent and can be simply stated. It concerns the possibility of cal-
culating the greater good. Here I suspect the utilitarian is caught
between two stools. The first is the tendency towards conservatism
which we identified in Hume’s thoughts about justice in the distri-
bution of property, the legitimacy of government and the duty of
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obedience. Take any firmly entrenched institution or practice, or
any generally accepted moral rule. How does the utilitarian evalu-
ate these? Hume supposes that the lessons of history have taught
us, over the long run, that the institutions and practices have
proved themselves to be maximally beneficial. John Stuart Mill
offers a similar account:

As men’s sentiments, both of favour and aversion, are greatly
influenced by what they suppose to be the effects of things upon
their happiness, the principle of utility ... has had a large
share in forming the moral doctrines even of those who most
scornfully reject its authority."

Again,

... mankind must by this time have acquired positive beliefs as
to the effects of some actions on their happiness; and the beliefs
which have thus come down are the rules of morality for the
multitude and for the philosopher until he has succeeded in
finding better.”®

Mill is not a conservative thinker. He is not suspicious of pro-
posals for reform. If utility is promised, even the most radical
reforms should be implemented. What I am emphasizing here is the
assumption that utility supports existing rules and practices until
utility dictates that reform is due, that present practice is the
default position. And this assumption is grounded in nothing more
than the thought that utility has guided history in the generation
of optimal rules and practices. How could we possibly know this?
The very necessity for radical reform in some instances — a thought
more accessible to Mill than to Hume — shows that history may
have taken a path away from that which utility shows to be
optimal.

The utilitarian’s readiness to consider that existing institutions,
practices and rules maximize utility by default seems tailor-made
to achieve a reflective equilibrium between theory and moral
beliefs. The insight should not be dismissed, but it should be rec-
ognized that there are challengers in the field. Some philosophers,
Rousseau for one, have claimed that history is the record of the
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degeneracy and immiseration of the species.” The utilitarian
appeal to history for vindication seems to reflect, by contrast, a
belief, if not in providence, then in the progress of mankind
towards the best possible condition.

One thing is for sure — the utilitarian has not done the work his
quasi-science suggests should be undertaken if he is content to
make the sort of grand gestures towards history we have seen in
Hume and Mill. Furthermore, the critic will not be surprised at
this omission. How could this work be accomplished? What sort of
facts do we have available for a genuine contrast of government
and anarchy, liberty and authoritarianism, private and common
property, societies with promises and societies without them?
Experiments are impossible and historical episodes are too clut-
tered with the particularities of time and place to permit ready
generalization.

Utilitarianism on the grand scale might therefore seem an exer-
cise in rationalization or wishful thinking, depending on whether
its focus is on the present collection of rules and institutions or on
future alternatives. But perhaps utilitarianism works successfully
when its focus is narrowed to the judgements of specific acts or
policy proposals. Again, I have my doubts. The most ambitious
attempts to quantify outcomes are the work of welfare economists,
and it is fair to say that this work has not been widely persuasive. I
remember listening to E.J. Mishan describing the work of the
Roskill Commission. Their task was to find the optimal site for a
third London airport and different sites had advantages and dis-
advantages which required evaluation and comparison. The whole
audience was doubled up with laughter as Mishan listed the fac-
tors the Commission had solemnly taken account of. These
included prospective damage to the black-bellied race of Brent
Geese who migrate each winter to feeding-grounds at Foulness on
the Essex coast, the destruction of medieval churches in Hertford-
shire and the provision of non-seasonal employment for citizens of
Southend-on-Sea who were overly reliant on summer migrants
from the East End of London.

Of course, the cost-benefit analyst does not suppose that there is
an easily identifiable common denominator which will permit a
ranking of alternative policies. Radically different goods such as
those I have mentioned are assessed in terms of the preferences
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consumers express with respect to them, and preferences are sig-
nalled by willingness to pay as signalled by questionnaires and
opinion polls where no money changes hands. ‘Shadow prices’ are
worked out for goods, like the Brent Geese and medieval churches,
which do not have a market price.

I am persuaded by critics of these methods that the enterprise is
misguided, particularly in respect of environmental goods. From
my study window in the centre of Glasgow I can see the mountains
of the Isle of Arran, fifty miles away, whenever there is some north
in the wind. Fifty years ago, factories cast a smokescreen over the
city which was dispersed only rarely, on Sundays and public
holidays. My life is better for the view — but how can that be
quantified?® I conclude (after too little argument) that when
utilitarianism abandons the assumptions of a providential history
and gets down to the brass tacks of policy appraisal using the
techniques of welfare economics, it is likely to fail here, too.

There may be a middle road — of common-sense evaluation of
outcomes in terms of an objective list of values that we are used to
comparing and trading off in familiar dilemmas.” This will have to
be worked out in detail. We can properly reserve judgement on the
success of the utilitarian enterprise, even as we keep in mind its
systematic contribution to the problems of political philosophy.
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Chapter 3

Liberty

Introduction

One enjoyable, though probably fruitless, way to spend an after-
noon would be to discuss which is the most prominent or import-
ant political value, which ideal carries most clout in political
debates — in public bars or parliaments. Candidate values might
include justice (more particularly, human rights or equality), dem-
ocracy, and certainly, liberty. It is hard to think of a political mani-
festo that does not trumpet the prospect of liberty — and it is easy
to think of fractious political disputes where freedom' is a con-
tender on both sides of the issue. Freedom in education requires
the provision of educational opportunity for all, free at the point
of service, some say; others, that it signals the parents’ freedom to
choose the education they judge best for their child. These differ-
ent aspirations may collide if resources do not permit them both to
be fulfilled.
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Liberty, liberalism, libertarianism

We shall examine the different ways in which liberty may be
appealed to, but one thing is sure: whoever makes such appeal is
attempting to claim the moral high ground. Just why this is so is a
matter of delicate analysis, not least since ‘the meaning of this
term is so porous that there is little interpretation that it seems
able to resist’,> as Isaiah Berlin notes. Before we proceed in this
direction, however, it will be useful to distinguish the value of
liberty from a couple of other terms closely associated with it —
‘liberalism’ and ‘libertarianism’.

Of the two, ‘liberalism’ is the hardest to capture in a nut-shell
definition. As with other ‘“isms’ in the domain (conservatism,
socialism . . .) it signals a cluster of political ideals advocated (and
put into practice) within a tradition of political thought and polit-
ical activity. Major contributors to the literature of liberalism
include thinkers as diverse as Locke, Montesquieu, the Federalists,
Constant, de Tocqueville, J.S. Mill, T.H. Green, Karl Popper, F.
Hayek and latterly, John Rawls and Joseph Raz — and this is a very
selective list. Probably the only thing that unites members of this
list is that they all subscribe to a strong value of individual liberty
—and even then we should note that they speak in different voices
when this value is canvassed for our endorsement. For some, the
heart of liberalism is captured in Locke’s claim that all men are
born free and equal; others shudder at the commitment to equality.
For still others, liberalism requires the opportunity to participate
in democratic institutions; some liberals discount this, insisting
that democracy represents a separate or subordinate value, or no
value at all, or even a threat to liberty.

Conspicuously, liberalism amounts to a different political
agenda in different places. In Britain, liberalism as a political
movement is a halfway house between conservatism and socialism,
shifting in policy content as these other political movements veer
away from or move towards the middle ground. In the United
States, liberals have bleeding hearts, and for many ‘liberal’ has
become a dirty word. Anyone who advocates welfare programmes,
indeed much public spending beyond what is necessary for defence
and law and order, is likely to be castigated as liberal.

Key liberal themes include the right to private property and
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advocacy of the rule of law as well as defence of the traditional
freedoms — freedom of speech and artistic expression, freedom of
association, religious freedom, freedom to pursue the work of
one’s choice and freedom to participate in political decision pro-
cedures. ‘Liberalism’ is a poor, but indispensable, label, perhaps
best understood when one has a clear idea of the movements or
ideologies which most conspicuously oppose it in its different
manifestations.

Libertarianism is a much less amorphous creature. It is the the-
oretical stance of one who strictly limits the competence of gov-
ernment to collective defence, the protection of negative rights,
rights of non-interference, and enforcement of contracts. The state
on this account has the two tasks of the night-watchman - to
guard the city walls against outside attack and to patrol the city
streets, ensuring that citizens are not murdered, raped, robbed or
defrauded. The state has no role in the provision of education,
health-care or social security payments, no duty to redistribute
resources amongst citizens for purposes other than the rectifica-
tion of violations of rights. We shall study the libertarian agenda
in Chapter 4. In the meanwhile we shall try to understand better
the concept of liberty.

Analysis

Philosophical analysis promises clarification, but with a concept
as diffuse and battle-scarred as liberty, we should not expect quick
results. We shall soon see that there are many concepts of liberty,
as Berlin suggested. It is not that the term is ambiguous in any
straightforward way. ‘I sat by the bank and wept’ is quickly sorted
out, but a dictionary won'’t tell us what Patrick Henry had in mind
when he cried ‘Give me liberty or give me death! If there are
indeed more than two hundred senses to this word, I would rather
someone else took on the job of charting them. We need to put
some limits on the enterprise of analysis.

In the first place, we shall focus on liberty as a political value.
There are two aspects to this demand: we can ignore obviously
non-political usages and we shall insist that a proper analysis
makes clear why proponents of liberty have claimed it as a value.
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The former point is perhaps trivial; political philosophy has no
interest in explaining why liberty bodices are so called or in relat-
ing freedom of speech to newspapers which are free, gratis and for
nothing (as against frank, fearless and free!). The latter point —
that freedom is a value — is of considerably more importance, since
there are clear accounts of freedom which can be criticized and
rejected on the grounds that they offer either no account of why
freedom is a value or an account that is plainly defective. One way
of arguing for this conclusion is to claim that liberty is not a value-
neutral concept, it is always normative, always accompanied by a
positive ethical charge. Thus to describe a condition as one of
liberty is to attribute a positive value to it and hence to begin
making out a case for it. On this account, it would be self-
contradictory to disvalue a liberty or to describe a condition of
liberty as wrong or evil. John Locke clearly employed the concept
of liberty in this way when he made a sharp distinction between
liberty and licence, claiming that the state of nature as he
describes it, is ‘a State of Liberty, yet it is not a State of Licence’,?
since man is governed by the law of nature.

I am inclined to think this is right, but there are plenty of
reasons to give one pause. ‘Is liberty of the press a good thing?’,
ask pundits and parliamentarians, anxious that they might be
found out. This question would only make sense if the use of
‘liberty’ here does not imply that liberty is a positive value, if the
usage is in some way non-standard — which it may well be, finding a
purely descriptive meaning in terms of the specific institutional
practices of a particular state. My own view, which could not be
defended without some measure of stipulation, is that this debate
may indicate the only distinction that can be drawn between lib-
erty and freedom. The concept of freedom, I believe, is thinner
than that of liberty and carries less evaluative baggage. ‘Ought
citizens be free to . . .?’ is a perfectly straightforward question. We
have no difficulty in thinking of some freedoms as worthwhile and
others not so. If I could tidy up the language, I would do so, dis-
tinguishing two kinds of freedom: that which we approve I would
designate liberty; that which is disreputable I would call licence.
Sadly, I am impotent in these matters, so let us leave this matter of
terminology unresolved.

This does not mean, however, that the connection between
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liberty or freedom and value is indeterminate. Whilst it may not be
a conceptual truth that liberty is valuable, it must still be required
that philosophical accounts of liberty explain why it has generally
been accepted as valuable and why its advocates regard it as valu-
able. Of course the political philosopher need not endorse such
accounts — they may bear witness to widespread illusion — but if so
the error must be comprehensible.

Second, despite my insistence that we focus on liberty as a polit-
ical value, we must not draw the lines of conceptual demarcation
too tightly. John Stuart Mill begins his essay, On Liberty, with a
disclaimer in the first sentence: ‘The subject of this Essay is not
the so-called Liberty of the Will, so unfortunately opposed to the
misnamed doctrine of Philosophical Necessity; but Civil, or Social
Liberty.’

Mill may be right to separate these philosophical questions. It
may turn out that the metaphysical question of whether or not
there is such a thing as free agency is quite independent of issues
concerning political liberty. But we cannot begin our enquiries
with such an assumption in place since it may turn out that an
account of the value of political liberty which is successfully
embedded within a wider account of free action will be deeper and
more satisfying. A link between a satisfactory account of free
agency, considered generally, and political or social freedom may
also help us with our first objective — to see why liberty is of value
to its protagonists.

Mill’s specific objective limits the range of the concept of liberty
in another way, since it ought to be an open question whether, as
he believes, the question of liberty is exhausted when we have
investigated ‘the nature and limits of the power which can be legit-
imately exercised by society over the individual’ (as the quotation
above continues). Mill imposes this latter restriction deliberately
because he believes that, in his day, democracy poses sharp threats
to civil liberty. He has in mind the possibility of majority tyranny
and the levelling spirit of democracy which may lead to an intoler-
ance of social experimentation and personal eccentricity. He
believed de Tocqueville’s reports of democracy at work in Amer-
ica: give a measure of power to everyone at the town meeting and
conformity will soon become a parochial priority. These dangers
are real, but as we shall see, liberty may require democratic
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institutions just as surely as democratic institutions require
strong liberties.

Isaiah Berlin: negative and positive liberty

Isaiah Berlin’s Inaugural Lecture, ‘Two Concepts of Liberty’, has
proved to be one of the seminal contributions to political phil-
osophy in the twentieth century. It is remarkable for the resonance
of its analytical apparatus and the depth of its historical founda-
tions. It is also notable for the strength, and perhaps dogmatism, of
its conclusions. Berlin distinguishes negative and positive liberty
and, on his account, these different senses of liberty are elicited as
the answers to two different questions.

If we ask, ‘What is the area within which the subject — a person
or group of persons — is or should be left to do or be what he is able
to do or be, without interference from other persons?” we charac-
terize an agent’s negative liberty. ‘Political liberty in this sense is
simply the area within which a man can act unobstructed by
others.” If we ask instead, ‘What, or who, is the source of control or
interference that can determine someone to do, or be, this rather
than that?* we aim to describe the agent’s positive liberty. This is
summarized later as ‘the freedom which consists in being one’s
own master’.

Negative liberty

Let us look more closely at negative liberty. The clearest exponent
of the simplest version of negative liberty was Thomas Hobbes,
who defined a free man quite generally as, ‘he, that in those things,
which by his strength and wit he is able to do, is not hindered to do
what he has a will to’.° Negative liberty is often glossed as the
absence of coercion, where coercion is understood as the deliber-
ate interference of other agents. In recent times, the most rigorous
version of negative liberty, ‘pure negative liberty’ has been articu-
lated by Hillel Steiner, but since it is an implication of Steiner’s
analysis that not even the most draconian laws can inhibit liberty,
because they render acts ineligible rather than impossible, I judge
that it has little relevance to political philosophy, despite its
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influence.” Negative liberty, of the Hobbesian kind that is com-
promised by coercive threats as well as other modes of prevention,
is often contrasted with theories (if there are such) which imply
that mere inabilities inhibit liberty. Berlin quotes Helvetius to
make this point: ‘It is not lack of freedom [for people] not to fly like
an eagle or swim like a whale.”

The evident truth of this conceals a difficulty, nonetheless. Sup-
pose I can’t walk because my enemy has tied me up or broken my
leg. Here, too, there is a straightforward inability but we would
judge this to be a case of freedom denied because the inability is a
direct result of another’s action. But suppose that my inability to
walk is the result of a medical condition — and this condition can
be remedied by an operation which I cannot afford. Am I unfree if
others fail to pay for my treatment? The case differs from my
inability to fly like an eagle in two ways. First, humans can walk in
normal circumstances but they will never be able to fly like eagles.
Second, the condition is remediable whereas human flightlessness
is not. Do these differences count? Before we tackle this question,
let us see how this problem arises within Berlin’s account of
negative liberty.

Berlin insists that we should distinguish between the value of
(negative) liberty and the conditions which make the exercise of
liberty possible.® Thus there may be freedom of the press in a coun-
try where most citizens are illiterate. For most, the condition
which would give point to the freedom — literacy — does not obtain.
In these circumstances, Berlin would insist that illiteracy does not
amount to a lack of freedom. Clearly something is amiss in a soci-
ety which fails to educate its citizenry to a level where they can
take advantage of central freedoms, but that something need not
be a lack of freedom. A basic education which includes literacy
may be an intrinsic good, or it may be a human right. Its provision
may be a matter of justice, its denial, transparent injustice. But
however this state of affairs is described, we should distinguish
a lack of freedom from conditions under which it is hard or
impossible to exercise a formal liberty.

Berlin has his own reasons for insisting on this point. He has a
laudable concern for clarity; obfuscation and confusion result if
different values are elided by careless argumentation. More
importantly, he wants us to recognize that different fundamental
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values may conflict. The demands of justice or security may
require the truncation of liberty, or vice versa, in circumstances of
moral dilemma or irresoluble tragedy. There is a natural tendency
to seek escape by assimilating the strong differences, by attempt-
ing to redescribe the awful circumstances as having only one value
at stake — in which case we can take whichever course of action
maximizes the unifying value or minimizes its violation. For Ber-
lin, these are strategies of self-deception. They lead to ‘absurdities
in theory and barbarous consequences in practice’.!’

It is hard to dispute this claim. The twentieth century is replete
with examples of regimes which have instructed their subjects
that solidarity or the service of the state comprise true justice, real
freedom, genuine democracy or the greatest happiness, wrapping
up all tensions and incipient conflicts in a totalitarian cocoon
which silences the clamour of otherwise inescapable debate. This
tendency is the chief target of Berlin’s philosophical endeavours
and we should endorse his aims. However, it is difficult to relate
this general caution to the issue concerning liberty and its
conditions.

In the first place, it is worth noting that Berlin himself cannot
maintain the distinction wholeheartedly. Negative liberty has been
curtailed by ‘social and economic policies that were sometimes
openly discriminatory, at other times camouflaged, by the rigging
of educational policies and of the means of influencing opinion, by
legislation in the sphere of morals’."

It would seem that the key to determining whether such policies
inhibit negative freedom is whether the limiting condition on the
exercise of liberty was either an intended limitation or, if
unintended, a limitation which it is possible to abolish. Policies
which are openly or covertly discriminatory are likely to be unjust,
but if they restrict opportunities available to others they offend
against freedom as much as justice. Berlin is quite correct to insist
that we should keep separate values distinct. But we do not con-
fuse or conflate different values when we condemn a practice that
offends two or more of them — we strengthen the criticism.

There is another error induced by Berlin’s emphasis on the
clear-minded discrimination of different values. No one could
object to the distinction between liberty formally achieved and the
satisfaction of conditions which are necessary if the full value of
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liberty is to be attained. It is important that both be implemented
and vital that breakdowns or shortcomings be accurately identi-
fied if remedies are required. Nonetheless, if it is true in a particu-
lar case that the full value of liberty is not obtained, because of
remedial illiteracy or physical handicap for example, then the
prime reason for reforming the inhibiting conditions will be lib-
erty itself. If we have identified social conditions which frustrate
the achievement of a recognized good, then that good itself serves
to vindicate efforts to eliminate these conditions. Suppose we dis-
cover that a system of land tenure has become a cause of famine;
we don’t need any reason beyond the abolition of famine to tackle
the conditions which created it. And the same is true of liberty; if
freedom of the press is worthwhile, being necessary if citizens are
to be informed participants in the democratic process, this is rea-
son enough to secure the condition of widespread literacy which
enables citizens to make use of it.

What is really at stake here is an issue of political rhetoric. If we
are concerned to effect reform in health provision or education or
social security, it may well be that we have a choice of values that
we can cite in order to gain support for our proposals. We can
advance our cause under different banners. Social justice and
freedom may both serve; in which case, it is a matter of practical,
strategic judgement which value we highlight in our campaign.
The temper of the times, signalled by the success of an opposing
party, may favour an appeal to liberty. The astute politician may
then argue that liberty requires obvious conditions on social pro-
vision to be met if the proclaimed value is to serve as more than a
shelter for the privileges of the rich. This rhetoric may succeed or
it may fail. The electorate may judge the argument which has been
advanced as too elaborate to be convincing — and vote against.
Having learned his lesson, the astute politician will try a different
route and rediscover social justice.” I stress that this process of
selecting values in which to couch political rhetoric is philo-
sophically respectable. We do not equate or confuse the different
values of liberty and social justice when we recognize that a case
for specific reforms can be supported by either or both. Which
value we choose for a particular campaign is not a matter of philo-
sophical propriety. Both could be advanced together if this were
thought to be effective.
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We have reached a capacious understanding of negative freedom
by exploiting materials furnished by Isaiah Berlin. The most obvi-
ous difference between his proposal and ours is that we are more
ready to countenance as hindrances or obstacles, conditions which
limit persons’ opportunities; which conditions may not have been
imposed by human agency, but if they can be eliminated, they
ought to be.

How do we identify conditions which ought to be eliminated?
On the account, thus far, I am unfree with respect to any
opportunity which I cannot presently take, but which I could take
advantage of were others to resource me. I am therefore unfree to
visit the moon, whereas I am not unfree to fly like an eagle. Does
this fact, of itself, establish a claim on my behalf against those
individuals or governments which could furnish me with the
necessary resources (as they have found them for some fortunate
others?) If claims of freedom are moral claims, as I insisted at the
beginning of this chapter, we need some further account of which
opportunities ought to be available to persons, since I take it that
no one would identify a case of unfreedom in my inability to make
a moon landing.

I have in mind a condition of freedom which has been described
by Ralph Wedgwood as social empowerment. ** On this account, the
ingredients of freedom will comprise ‘the social conditions that
confer favourable prospects with respect to wealth, income, and
the knowledge and skills that can be acquired through educa-
tion’,'" as well as the standard list of liberal freedoms — so long as
those social conditions are attainable. But again, not all social
empowerment is of value. We should not empower potential bank
robbers by reducing legal limitations on their access to weapons or
by granting them resources to purchase them. A principle of lib-
erty which is going to be useful must enable us to identify justifi-
able claims for empowerment — and I don’t think this can be
achieved within the framework of the negative concept of liberty.
In order to advance, we need to specify the opportunities that
ought to be available to claimants. This requires the development
of a positive concept of liberty.
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Positive liberty

This is how Isaiah Berlin introduces the concept of positive
liberty:

The ‘positive’ sense of the word ‘liberty’ derives from the wish
on the part of the individual to be his own master. I wish my life
and decisions to depend on myself, not on external forces of
whatever kind. I wish to be the instrument of my own, not of
other men’s, acts of will. I wish to be a subject, not an object; to
be moved by reasons, by conscious purposes which are my own,
not by causes which affect me, as it were, from outside. I wish to
be somebody, not nobody; a doer — deciding, not being decided
for, self-directed and not acted upon by external nature or by
men as if I were a thing, or an animal, or a slave incapable of
playing a human role, that is, of conceiving goals and policies of
my own and realizing them. This is at least part of what I mean
when I say that I am rational, and that it is my reason that
distinguishes me as a human being from the rest of the world. I
wish, above all, to be conscious of myself as a thinking, willing,
active being, bearing responsibility for my choices and able to
explain them by references to my own ideas and purposes. I feel
free to the degree that I believe this to be true, and enslaved to
the degree that I am made to realize that it is not."

This is a capacious nut-shell. But we shall see that the notion
of positive liberty is more expansive yet. As Berlin develops
his historical-cum-conceptual story, a sequence of ideals,
initially attractive then progressively more sinister, is charted. To
summarize, in cavalier fashion:

(a) Self-control and self-realization. This involves my working on
my own desires — ordering, strengthening, eliminating them —
in line with a conception of what it is right or good for me to
do or be. This is a complex notion, with its heart in a sophisti-
cated account of freedom of action. In modern times the
development of this account can be traced through Locke,
Rousseau, Kant and Hegel. It has re-emerged in the recent
work of Harry Frankfurt and Charles Taylor.'* We are well
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(b)

(c)
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used to the idea that we exhibit self-control when we resist
temptation. Freedom of action consists in our ability to
appraise the desires which prompt us to act and to decide
whether or not to satisfy them. On this account, the paradigm
of freedom consists in our going against what we most want,
doing what we think best. But as Hegel pointed out, the best of
all worlds for the free agent is that in which what, after due
reflection, we believe is the right thing to do is also what we
discover we most want.

Paternalism. Suppose I am not able to exercise this self-
control. I may be ignorant of what is best for me. I may not
understand the full value of alternatives. Like the child who
does not wish to take the nasty-tasting (but life-saving) medi-
cine, I mistake my real interests. In such circumstances, the
wise parent will not be squeamish. She will force the medicine
down. Might it not be justifiable, then, for you to exercise the
control over me that I am unable to achieve or sustain? Might
not my freedom require whatever control over me that you can
exercise — absent my own powers of self-control? This thought
is particularly apt where your paternalistic intervention cre-
ates for me or sustains conditions of autonomous choice that
my own activities thwart. This is a deep issue, which we shall
examine later, but it is hard to see how some varieties and
instances of paternalism can be rejected. And it is hard to
deny that my freedom is promoted when you liberate me from
temptations that I would reject were I in a calmer, saner or
more knowledgeable condition, when you empower me to act,
despite my self-inhibiting dispositions.

Social self-control. But if I exercise my freedom through self-
control, and if you promote my freedom by appropriate pater-
nalistic intervention, may not my freedom be further enhanced
by institutional measures that I endorse? In the republic of
Rousseau’s Social Contract,'” citizens achieve moral and polit-
ical liberty by enacting laws, backed by coercive sanctions,
which apply to themselves as well as to others. If, as an indi-
vidual, I cannot resist a temptation which will likely cause me
harm, wouldn’t it be a wise stratagem to devise some social
mechanism which will bolster my resolve? If I realize that the
threat of punishment against me will keep me on the straight



LIBERTY

and narrow path which wisdom alone cannot get me to follow,
shouldn’t I institute and accept social restraints which are
more forceful than my unaided moral powers? And in doing so,
don’t I expand my true freedom? Ulysses tied himself to the
mast to resist the Sirens’ call. As a result, he gained a freedom
lost to his unfortunate shipmates. Addicts of all sorts can seek
the discipline and social order of the clinic or self-help group
as a means of liberation. A wise citizen in a democratic state
will establish laws and voluntarily submit to the regulatory
power of the state where self-control cannot suffice, and thus
achieve freedom — or so the argument goes.

(d) State servitude. An unwise citizen, unable to exercise immedi-
ate self-control and insufficiently far-seeing to enact or
endorse devices of social coercion, can nevertheless attain
freedom indirectly and at second hand if the state effects the
necessary control, notwithstanding his disapproval or lack of
participation. The state can control us in the service of our
real interests — and thereby make us free. This is a recipe for
totalitarianism — in four seductive philosophical steps!

This is a brief, analytic summary of Berlin’s potted history. But I
think it carries the drift. More importantly, it shows the complex
dialectic whereby a plausible and historically influential under-
standing of freedom of action can be elaborated into a doctrine of
social freedom. Second, and equally important, it illustrates how
the doctrine of positive liberty acquires its moral content. The
central thought — that liberty is the opportunity or capacity to
achieve something worthwhile — is explicit at the first stage of the
argument in the ideal of self-realization. This canvasses one’s
freedom as the control of her desires in the light of some concep-
tion of the good life, some account of the virtues, some principles
of right action.

Berlin himself favours the sparse, negative concept of freedom,
believing this can accommodate all political aspirations to the
core liberties and enable us to locate liberty within a range of
potentially conflicting values. His chief criticism of positive lib-
erty is that the sequence of ideals we have just canvassed repre-
sents a slippery slope. If we endorse the initial equation of freedom
and self-control, we shall be unable to arrest a fall into the
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embrace of the ideals of totalitarianism, whereby the state pro-
mulgates a conception of the good life and yokes everyone into its
pursuit. The most potent criticisms of Berlin deny this. But before
I discuss this response, I should deal with another influential
objection to his analysis.

MacCallum’s response

Gerald C. MacCallum, Jr proposes an alternative analysis. For
him, freedom is best understood as a triadic relation between
agents, opportunities and preventing conditions. Thus each state-
ment of freedom (and unfreedom) can be unpacked in terms of this
schema: x is free (unfree) from y to do or be z. This analysis of
freedom statements carries the implication that all freedom is both
negative and positive — freedom from as well as freedom to."® Joel
Feinberg has argued for a similar analysis, finding additional vari-
ables through, for example, a distinction of internal and external
constraints: an inhibiting neurosis, such as agoraphobia, can
restrict my freedom as strongly as a locked door."

How can one adjudicate this dispute? Berlin, himself (and one of
his recent defenders, John Gray)® claims this is mistaken; a person
in chains may wish to rid themselves of their chains without hav-
ing any clear idea of what they wish to achieve through their free-
dom. This strikes me as a possible but most unusual case. It is
certainly not a paradigm of negative freedom, since, in the stand-
ard case, McCallum’s analysis not only will apply but must apply if
we are to identify the demand for freedom. Taking the example
literally, one will generally suppose that the prisoner wishes, at
least, to move around unshackled, but there may be more at stake.
The demand that I be unshackled may be predicated on a case for
freedom of assembly, freedom to attend church, freedom to engage
in any activity from which I am effectively disbarred — and it is as
well to know which freedom is at stake.

Gray’s objection to Feinberg’s more sophisticated analysis is
equally unpersuasive, viz., that since the admission of internal
constraints allows ‘as constraints on freedom constraints and evils
(such as headaches, disabilities) that are not unfreedoms at all’
freedom is obliterated as a distinct political value.” Feinberg can
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reply directly that the distinctness of freedom as a political value
is best captured by investigating which constraints do, and which
do not, inhibit political freedom. Headaches may cripple personal
freedom. They are not likely to figure amongst the constraints that
politicians either impose or could alleviate, but if they do so figure,
they limit political freedom, too.

I conclude that, so far as the analysis of the language of freedom
is concerned, the criticisms of McCallum and Feinberg must be
well taken. Linguistic analysis does not permit us to draw the dis-
tinction which Berlin employs. But this is not the end of the mat-
ter. McCallum goes further, arguing that the use of analytically
unsound labels will lead to confusion and error as we affix them
to inappropriate positions. He thinks we should avoid dubbing
Smith a theorist of negative liberty or Jones a proponent of
positive liberty since most philosophers of historical significance
will advance complex doctrines which are best viewed as a
combination of the two. I think this caution is timely, too.

However, I don’t think that Berlin has made this mistake; despite
the grand sweep of the historical materials he surveys, he is
remarkably sure-footed. Moreover, I suspect that Berlin is right in
his claim that much of the literature on political liberty can be
fruitfully placed within one or other of two major traditions
within the history of ideas. Berlin’s chosen apparatus for identify-
ing the different traditions — distinguishing two leading questions
—1is certainly clumsy, but the distinction he draws captures a very
real difference.

We can pinpoint this difference by considering a problem con-
cerning freedom of action. Take the case of the addict. What I
want most now is a cigarette — and so I smoke one. I don’t, however,
want to be a smoker. When I smoke, do I act freely? On that starkly
negative conception of freedom elaborated by Hobbes, my freedom
is attested by my getting what I most want. No one has stopped me
doing what I please. On the alternative conception of freedom,
described above as the first step on the road to positive liberty, I
have not acted freely. If I don’t want to be a smoker, if I want to be
in a condition where I don’t want cigarettes, if I view myself as a
pathetic appetitive creature whose desires have got out of control,
the experience of doing what I most want to do will be the very
experience of unfreedom, a personal slavery to obnoxious desires.
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What is distinctive here is that I disvalue getting what I want. We
shall discuss this view, most familiar perhaps from Kant’s moral
philosophy, later under Rousseau’s rubric of ‘moral liberty’.?
This dispute cannot be adjudicated here, but notice how sharp
the conflict is. The one example gives rise to diametrically
opposed verdicts concerning the smoker’s freedom of action and
the difference between the two verdicts derives from the applic-
ability to the judgement of whether I act freely of normative
considerations concerning whether what I do is best. On the
Hobbesian account of free action norms concerning what I ought
to do are irrelevant. On the Rousseauian or Kantian view, they are
central.

We can shift the discussion towards an analogous political dis-
pute. Do all coercive laws limit my freedom? The coercive instru-
ments of the state, generally the police, may just stop me from
getting what I want, but in the usual case the whole apparatus of
the criminal law (police, courts, prisons) works by raising the
potential cost of illegal activities — a cost specified by the con-
ventional tariff of punishment. There are two views one might
take. On the first, I am unfree whenever the criminal law pro-
scribes what I want to do. Suppose what I most want is to eliminate
my rival for promotion. The bad news is that since this is illegal, I
am unfree to kill her; severe penalties are prescribed for murder.
Judging that the possible gains are not worth the risk, I refrain.
The good news is that the disvalue of my unfreedom is outweighed
by the value to her of her survival.

A very different (positive) analysis of freedom requires that the
option variable, what it is that I am not forbidden to do when I am
free to do it, is not satisfiable by an action that is morally wrong.
Suppose I make a very bad moral mistake and think that all is
permissible in love and war and business, including the killing of
rivals for promotion. On this positive analysis of freedom, my error
is compounded. Since it is wrong to murder rivals, murdering
rivals is not the sort of thing one could logically (or conceptually)
be free to do. It follows that one’s freedom is not impugned by laws
that threaten punishment for those who are convicted of murder-
ing their rivals for promotion. Extrapolating from this example to
the common case, one’s freedom is not limited by coercive laws
which prescribe punishment for wrong-doing. It is, in Locke’s
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phrase, licence, not liberty, that is curtailed. It is not a case of the
bad news (my freedom’s being limited) being outweighed by the
good news (less murder). There is no bad news when I am stopped
or inhibited from doing what is wrong in any case. Opportunities
to do wrong with impunity do not enhance my freedom. If I am
inhibited from doing what I most want by what I believe the state
demands of me — and hence resist the temptation to murder the
competitor — my freedom will not be abrogated. As we saw above,
citizens should welcome the power of a state which constrains
them to keep to what they know is the right path. If we think of
freedom as the condition of social empowerment canvassed above,
almost paradoxically, we can recognize the coercive agency of the
state as enabling us to do what we believe to be right, refraining
from wrong-doing and pursuing the good life.

I have outlined two opposing positions. Which is best? The ques-
tion is still open despite my biased exposition of the differing
claims they make. A theory of freedom developed in recent years
takes a very clear view of the issue.

The republican theory of freedom

The republican theory of freedom has its recent origins in the
work of Quentin Skinner and has been developed in some depth by
Philip Pettit and Jean-Fabien Spitz.?® The republican theory has
classical foundations in the ideal of liberty proposed for the
Italian city-states of the Renaissance. Historically, it was an
aspiration for both states and citizens, celebrating both their
independence from potentially dominant neighbours and a
constitution which was republican, with citizens (generally, some
portion of the adult male population) taking up public offices and
living under the rule of law. Such a constitution contrasts notably
with despotic or monarchical regimes; citizens have a robust moral
and civic standing — they are not slaves or the ethical subordinates
of arbitrary rulers. This way of thinking about liberty is the prod-
uct of a distinctive tradition, with respectable classical sources. It
incorporates a specific conceptual analysis and is claimed to
present an attractive political ideal.
It is glossed by Pettit as ‘non-domination’:
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someone dominates or subjugates another, to the extent that

1. they have the capacity to interfere
2. on an arbitrary basis
3. in certain choices another is in a position to make.?

Non-domination is to be distinguished from non-interference,
from self-mastery and from that collective self-mastery which is
exhibited in participation in directly democratic decision pro-
cedures. It is a status concept, expressive of the equal comparative
moral and legal standing of all citizens. So, against those theorists
who value negative liberty, it is claimed that one can be subject to
dominion without interference. If a woman has a gentle master, a
master, perhaps, who is susceptible to her wiles, if he will not
interfere so long as, like Sheherazade, she can spin out his
entrancement, she is free according to the negative theory, but not
on the republican account. As a dancing girl, raconteuse or slave,
or, in modern times, a clever wife with a doting husband but no
legal rights against his possible molestation, she is unfree even if,
de facto, in charge.

Further, we may be subject to interference but not dominated, by
just coercive laws. These will be laws that are not arbitrary — and
non-arbitrariness comes in two forms: the laws are enacted by the
processes of a proper constitution and they are in accordance with
citizens’ interests as informed by their values. In the first form, we
have the ‘empire of laws, and not of men’.”® This wonderful slogan
is more perspicuous for what it excludes rather than designates. It
excludes the caprice of monarchs and the whim of suspicious dic-
tators. It includes (probably) a host of constitutional devices
intended to protect the innocent citizen from this sort of
unpredictable intervention in her daily business. Laws must be
enacted by the citizens or their representatives, promulgated
widely and comprehensible universally; offices should be open to
all on the basis of ability and popular endorsement.

Second, the laws which direct citizens’ conduct and legitimize
sanctions against criminals should be fully in accordance with
their interests and values. It is possible that laws which are ideal in
point of their provenance can still get it wrong. In which case, an
aberrant majority, say, will still prescribe arbitrarily. Such laws,
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impeccable in point of their source, will infringe freedom. So, we
may conclude that arbitrariness in two distinct fashions must be
absent if laws (or other coercive social instruments) are to leave
freedom intact.

This is a complex and wide-ranging theory of freedom; what
holds it together is the idea of non-domination. I have my doubts
about this. Non-domination is an important and central personal
and political value, and the republican theorists deserve great
credit for giving it new life. It is related in clear ways to liberty. The
difficulty, to my mind, is that the theory gives the concept of non-
domination too much work to do. Non-domination can be under-
stood narrowly, embracing differences of status or quasi-moral
authority; here what is vital is a capacity to interfere in the actions
of others solely on the grounds of differential status. Slave-owners
best exemplify this model of domination. Their interference in the
lives of the slave will be arbitrary in that the slave will have to do
whatever the slave-owner wishes. His demands may be more or less
onerous in fact, but it is clear who is the master and who is
dependent on the master’s requirements.

The slave’s debilities are twofold: she is subject to the master’s
commands and dependent on his graces. She is both biddable and
vulnerable. For Rousseau, dependency was the great vice of eco-
nomic systems which foster inequality; differences in property
holdings are soon magnified into differences of social status which
are then entrenched as differences of political power. Strikingly,
dependency becomes symmetrical. Everyone suffers, though not
plausibly in equal measure, when the masters become dependent
on their slaves.?® In The Phenomenology of Spirit, Hegel amplifies
this criticism of human relationships which are marked by domin-
ation and subordination.” In disbarring the possibility of mutual
recognition, they distort the self-images of the protagonists to the
point where they are both incapable of fulfilling their potential as
equally human self-consciousnesses. This material, which stresses
the psychological damage inflicted in unequal power relationships,
has been used to criticize all manner of social dependencies: men/
women, husband/wife, employer/employee, imperial power/colony.
At its heart is a thesis concerning the personal and social import-
ance of reciprocal, mutual recognition and the necessity of
various forms of equality in achieving this.

87



LIBERTY

I concede that this thesis has strong implications for politics; it
calls directly for some version of equal citizenship, most evidently
that of equal participators in a democratic decision-making pro-
cedure. Non-domination, thus construed, amplifies that strand of
thinking about liberty which stresses self-control in both its per-
sonalized and social versions — important elements in the positive
conception as described by Berlin. It is hard to see how non-
domination, identified in this narrow fashion, can be used to place
limits on a sovereign power which comprises a body of equally
powerful citizens.

And yet Mill, famously, and Pettit, latterly, insist that it must. To
be fully non-dominating on the republican account the laws must
track the interests and values of the citizens.”® Legislation, how-
ever non-dominating its source in democratic institutions, must be
non-arbitrary in its content as well. Mill’s solution was to insist
that legitimate legislation should respect the harm principle — ‘the
only purpose for which power can be rightfully exercised over any
member of a civilised community, against his will, is to prevent
harm to others’.? Other philosophers have stressed the role of
human rights in delineating the proper competence of the sover-
eign power, howsoever democratic it may be. These are issues we
shall broach later. For the moment, let me conclude simply that I
cannot see how such restrictions on the content of law-making can
be derived from non-domination in the narrow sense that I have
sketched. Perhaps a wider one will serve, but we should be wary of
losing the clear content of the concept of non-domination as we
extend its application. The real lesson we should learn from the
republican theory of liberty is the necessary complexity of any
persuasive account of the value of political liberty.

The value of freedom

In what follows, I shall attempt to give such an account. First
though, let us review our progress so far. We have on the table
versions of the ideals of positive and negative liberty charted by
Berlin, together with an example of how (and how not) to con-
struct a hybrid theory. All three are candidates for our philo-
sophical allegiance; they have sound analytic credentials. How do
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we select between them? My suggestion is that we accept as an
anchor the thought that political liberty is a value and endorse
that account, or construct a fresh one from the assembled ingredi-
ents, which best explains why it is precious to us, in extremis, why
so many have been prepared to die in its cause.

This approach requires us to strike out negative conceptions
which stress the intrinsic value of our being able to get what we
want without being stopped. Unless what we want is itself of some
value, the freedom to pursue it is just about worthless. Contrari-
wise, and this is the lesson of one way of thinking about positive
liberty, the value of liberty is the instrumental value of whatever
worthwhile opportunities liberty grants. So, freedom of thought
and discussion is valuable because thought and discussion is valu-
able. Freedom of worship is valuable because religious worship is
valuable. And so on. These would be poor liberties, though, if their
exercise was compulsory. We would value being able to speak up at
Hyde Park Corner a good deal less if we were required to do so
once a year. So the whole value of liberty cannot be instrumental.
In the most impressive recent work on freedom, Joseph Raz sug-
gests that freedom is of value since it is defined as a condition of
personal autonomy.*® But personal autonomy turns out to be a very
complex personal and social condition. Whilst acknowledging my
debt to Raz’s work, I want to develop from scratch — or at least from
more classical philosophical material — an elaborate account of
freedom which does justice to a range of persuasive views about
the value of the condition. In so doing we shall interweave some of
the doctrines that have been outlined above.

A theory of freedom is no doubt tidier if it can encompass the
traditional problems of free will and free agency as well as the
issue of political liberty. Theorists who attempt a unifying theory —
Hegel, amongst the great dead; Stanley Benn in modern times® —
are ambitious, but for many, including John Stuart Mill, confusion
and muddle are the intellectual cost of this synthesizing ambition.
I have no brief for tidiness against truth, but I do believe that those
strands of the positive liberty tradition which emphasize the link
between freedom of action, generally considered, and political lib-
erty contain an important insight. To make this point, I need to
outline in more detail that strand of thinking about the nature of
free action which I mentioned as the first ideal of positive liberty
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and labelled ‘self-control’. Readers who are properly sceptical
about my conclusions are invited to pursue the literature on these
difficult issues. Readers who are knowledgeable of the literature
on free will will recognize what follows as a tendentious gloss.

Freedom of action

We do not act freely when nothing or no one stops us getting what
we want, if we have no control over these wants. For many, as we
have noticed, the experience of unfreedom is most acutely felt
when one pursues the satisfaction of desires he despises himself
for suffering. If I know my hands are clean, accept that no good
purpose is served by washing them for the umpteenth time this
morning, recognize that my obsession disables me from other, bet-
ter, projects, and still find myself going to the hand-basin — since
that, it appears, is what I most want to do, for reasons that are
unfathomable to me, I get what I want, but act unfreely. To act
freely, reason, in some fashion must be brought to bear on my
desires. At its simplest, I must want to want what I try to get,
appraising the first-order desires which assail me in the light of
second-order desires which operate on them.* But not just any
second-order wants will serve to establish my freedom. What if 1
am uncritical, a ‘wanton’, in respect of my second-order desires?®
True freedom is realized when actions are determined by desires
which are ordered in the light of some conception of the good or
are expressive of qualities of character (virtues) produced by
strong evaluations of how it is best to live.*

This account of free action is not new, although it is certainly
fashionable. Important elements of it can be traced in Locke,
Rousseau, Kant and, most thoroughly, in Hegel’s Philosophy of
Right. It captures one strand of thinking about autonomous action
—we are free when we are in control of what we do, acting against
what, phenomenologically, are our strongest desires when this
is called for by reason or morality or the ethical demands of
communities we recognize as authoritative.

This ancient and modern way of thinking about free action
raises many difficult questions which I shall sweep aside for pres-
ent purposes. There are two central points which I want to lift from
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these discussions: the first can be expressed in positive or negative
fashion; I act freely when I am the author of what I do, when my
actions issue, in recognizable fashion, from my own deliberations.
Reversing the coin, my freedom is evinced in actions that are not
the product of brute nature working through me by prompting
desires which I blindly follow. Further, if I follow rules or ordering
principles when I oppose, control or select amongst the heter-
onomous forces that assail me, these are rules which I select or
endorse. They must pass some test or filter imposed by my capacity
for reason, most famously the Kantian rule of the Categorical
Imperative. Negatively, they are not alien impositions. They may
have been taken on board at the command of some superior
authority, be it parent, priest or politician, but such commands
will be legitimate only if the commands directly or their putatively
authoritative sources have passed some test of rational legitim-
ation. (Some have asked, concerning Kant’s Categorical Impera-
tive: Where is the freedom in following rules which are the product
of quasi-algorithmic calculation? One answer to this hard ques-
tion is that the rules which pass the test are not the commands of
anyone else.)

The second point we should notice is that freedom of action, far
from being constrained by rules or principles of conduct, requires
their positive endorsement and efficacious employment. There is a
danger that this point may look overly restrictive and overly moral-
ized. Do I not act freely when I select the colour of toothbrush
I wish to use? What rules or principles are in play here? Most
choices that we make can be effected absent of any moral
considerations. When did you last take a decision that hinged on
scrupulous moral deliberation?

A plausible response to this objection is to claim that free
actions must be sensitive to appropriate moral considerations
when these are in play. The free agent has a moral gyroscope, finely
balanced and firmly set. He will be alert to circumstances in which
principles of conduct may impact. Suppose there has been trouble
and strife in the family caused by careless use of toothbrushes (and
what issue is in practice too trivial to disturb domestic harmony?).
If Fred has promised that he won’t buy a pink one again, alarm
bells should ring as he approaches the supermarket shelf. If he is
insouciant and thinks only of what colour would match his razor,
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something has gone wrong. If the alarm bells never ring for Fred —
and this sort of moral blindness is chronic — we have a case of
someone who is not fully in control of his actions. Contrariwise, if
Fred thinks through what colour toothbrush to buy in the light of
the agreements that he has made and the principles which dictate
fidelity to those agreements, his actions are not unfree simply
because they are constrained by his moral scrupulousness.

I don’t think an acceptable account of political liberty can be
derived in any thoroughgoing fashion from insights such as these
concerning freedom of action. But they are suggestive. They are
likely to colour the story told by one who accepts them. They may
delineate the contours of the favoured account, as we shall see.

Avutonomy

A different starting point can take us towards a similar conclu-
sion. On the starkest conception of negative liberty, that of
Hobbes, we act freely when we are not hindered in getting what
we want, given that this is physically achievable. Mill, in a careless
moment, endorses this account: ‘liberty consists in doing what one
desires.’® The value of freedom can be swiftly inferred. It is the
value of getting what we want, doing as we please. Thus put, the
value of freedom is instrumental; it amounts to the value of what-
ever we want, which our freedom is instrumental in enabling us to
get. If we are unfree in a given respect, we either cannot get, or can
get only at too great a cost or risk (of punishment, generally) what-
ever is the object of our desire. This account of the value of free-
dom has the great virtue of being simple and straightforward.
Moreover it enables us to rank freedoms in respect of their value
to us. This will be a function of the value of the activities
that freedom permits. The more important is the object of desire,
the more important the freedom to get it, the more serious the
restriction in cases where we are made unfree.

The weakness of this account should be evident from our con-
sideration of freedom of action. Although I am prepared to admit
the general importance of getting what we want and, a fortiori, the
freedom that permits us to achieve it, we cannot assume that this is
true across the board. What the agent wants may be plain evil — the
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thrill of causing pain and suffering to someone else — or harmful to
the agent himself. In such cases, since the satisfaction of his desire
is not itself a good, neither is the freedom to achieve it. We should
conclude that freedom is an instrumental good only where there is
some positive value to the agent’s satisfaction of his desire. If free-
dom is an intrinsic good, good per se, its goodness must be at least,
in part, independent of the value of the opportunities it makes
available. So even where the choice is that of doing something evil
or refraining, the news is not all bad, since there is some positive
value to the agent in being able to actively select amongst the
options available.

This idea has to be treated very carefully, since it has great
intuitive appeal. What is the value of choice? Minimally, choice is
just plumping, going for one alternative rather than another with
no grounds to guide one’s selection. Do I choose heads or tails
when you toss a coin, do I put my chips on the red or the black at
the roulette table? No doubt I would feel (and be) deprived if you
were to both toss the coin and choose heads for me. It would be a
funny roulette table were the croupier to place the bets! So the
value of choice even in this minimal situation is not negligible.
Nonetheless, the value to me of just plumping is not great. The
lottery punter who goes for the Lucky Dip rather than selecting
her own six numbers has forgone little of value.

But not all choices are as experientially bereft as these. Mill
himself dwelt on the value of choice to the chooser. He described
what he called ‘the distinctive endowment of a human being’ as
‘the human faculties of perception, judgement, discriminative feel-
ing, mental activity, and even moral preference’ and claimed that
these ‘are exercised only in making a choice’.®® What sort of
choices did Mill have in mind? Clearly it was not choices of the
‘heads or tails’ variety, nor even more challenging ones, concern-
ing the texture of the anaglypta wallpaper, perhaps. He was
concerned rather with choices amongst alternative plans of life.

Again, this is a point which must be advanced carefully. It is not
sufficient that we have in mind something like big moral decisions.
This is the Kantian value of autonomy. It is realized when human
agents deliberate about the right thing to do. They apply the
rational will, a transcendental capacity to employ reason to test or
generate moral principles in the light of which they thereupon act.

93



LIBERTY

We can grant that Kantian autonomy is exercised under condi-
tions of freedom which permit agents significant opportunities to
work out what is the right thing to do, but if this is the core value
of freedom we may find that freedom does not provide the best
circumstances in which autonomy may be developed. In the aptly
named ‘Kantian Gulag’,*” Flint Schier points out that

autonomy can flourish under the most oppressive and despotic
regimes. Poets like Mandelstam and Akhmatova continued to
produce their own poetry even in the darkest moments of
Stalinist terror and repression. Bruno Bettelheim has told us
how communists and priests in particular were able to maintain
their moral gyroscopes even in the grotesquely convulsed
circumstances of Nazi concentration camps.

Schier noticed how survivors of the camps could fear freedom,
anticipating that the free life would not have the moral density
experienced in surroundings where daily life was fraught by
decisions concerning how best to live a life of moral integrity. It
can be a hard decision that one should look one’s captors in the
eye. And to do so continually can be a hard and risky policy. It is no
surprise that those who left the camps, especially those who took
up a comfortable life in the USA, Western Europe or Israel, were
prone to deplore the superficiality of the culture they embraced,
contrasting it unfavourably with the horrors they had escaped in
respect of the opportunities it afforded for a life of deep moral
seriousness.

What is missing from life in the Gulag is the freedom to live one’s
life in accordance with goals of one’s own choosing.?® Mill’s notion
of a plan of life is central here, so long as we do not read his
prescription in too literal a fashion. Encouraged by talk of agents
as authors of their own life, constructors of their own life-
narrative, one may construe this ideal in implausibly dramatic
terms. Politicians, writing their autobiographies, encourage us to
do so when they portray the happenstance of a successful climb up
the greasy pole as the successful implementation of youthful
designs executed on the back of an envelope. We can write the
story for them. Success at school is to be followed by an Oxford
Scholarship. Stunning reviews for her role of Portia in a garden
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production of Merchant of Venice will accustom her for future
glory as President of the Union. After a few years in the city or at
the bar, having earned a fortune, she will stand for Parliament in a
by-election. Swift promotion will see her as Prime Minister at the
door of 10 Downing Street — and out come the family photographs
of her posing with policeman and proud parents in the same
doorway, thirty years before.

This should not be our model of an autonomous life. Mostly,
autonomous agents will see their lives as a muddle, but their own
muddle, a series of advances and withdrawals meeting with mod-
erate success and some (perhaps frequent) failure. Far from being a
blueprint resolutely followed, the autonomous life will be identi-
fied retrospectively as the agent claims responsibility for the
courses she has followed and the streams down which she has
drifted.

We must not make the autonomous life too heroic an aspiration.
The modest measure of autonomy I have described requires a soci-
etal framework where pathways are available for exploration even
if the traveller is likely to take a wrong turn or get lost. Negatively,
gates must be open; positively, capacities must be developed as
agents are empowered to select amongst realistic or challenging
options. We know well the sort of blocks to autonomy that our
fellows can meet. Parents may project their own ambitions on to a
docile child and go to their grave unsuspecting that their doctor
son hates his patients and his profession. Schools may go about
their business educating their charges to be the workforce of the
mine or mill, long after the mills and mines have closed, unsuspect-
ing of the talents they ignore and so fail to foster. The conformist
traditions of a well-disciplined community may induce social
paranoia in otherwise generous and outgoing souls. And states,
following the middle road to electoral success and hence pander-
ing to perceived majorities, may suffocate what Mill called
experiments in living. The widespread achievement of a sufficient
measure of even that modest variety of autonomy I have described
requires a tolerant public ethos as well as strong liberal institu-
tions. It should not be authority’s grudging tribute to mankind’s
natural bloody-mindedness.

‘A poor life, but mine own’ characterizes the sort of autonomy a
society can realistically aspire to on behalf of its members. It need
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not educate them to be career planners of business school propor-
tions. Does this do justice to the generous liberal ideal? Is this a
morally worthy goal?

It must be confessed that it falls short of one well-known model —
that of the life organized around an individual ideal.* Ideals of the
sort I have in mind may be thought to give meaning to the lives of
their proponents and hence, though they do not prescribe uni-
versal ends, they do have a moral tinge to them. Any account of the
phenomenon of ethics which ignored them would be incomplete.
Thus we might admire a life devoted to public service or religious
devotion. We may recognize as worthy practices of asceticism and
stoical self-discipline. A life devoted to art, as practitioner or as
connoisseur, may command a similar respect in many quarters.
And we should not ignore the value of loyal domesticity. Such
ideals fade into pursuits which may be equally demanding but are
barely ethical except perhaps for their display of executive virtues
— intelligence, foresight, resolution, indeed many items on Mill’s
list of distinctive human endowments. Thus one may be fully com-
mitted to a career or a club, or both together in the case of polit-
ical advancement. We see the shadow of asceticism in the pursuit
of good health, organic vegetables, personal trainers and the like.
We are well used to the idea of lifestyle choices, having glossy
embodiments of them paraded daily in newspapers and magazines.

Respect for autonomy demands acceptance of others’ devotion
to a range of moral ideals to which one may not subscribe — and to
which one may be hostile. (I shall discuss the issue of toleration
later.) But the pursuit of an autonomous life need not involve such
all-consuming aspirations. Self-realization need not be so strenu-
ous an exercise as liberals have portrayed it."” An autonomous life
single-mindedly engaged in the pursuit of a great ideal evidently
requires appropriate freedoms — but so does that species of auton-
omy which is displayed in less exalted enthusiasms, stamp-
collecting or bird-watching, perhaps, or a range of enthusiasms
conducted by Jack-of-all-trades. So, too, does the unsettled and
wide-ranging pursuit of fancy, trying this and that as a means of
occupying leisure time, a different evening class every winter, none
producing true mastery. In each case we find humans balancing,
compromising or sacrificing conflicting demands on their active
attention and fashioning a life out of the debris.
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On my account freedom is justified as instrumental to the
worthy activities it permits and as the necessary precondition of
an autonomous life. Why is autonomy a good? We shall have more
to say on this question when we discuss rights in the next chapter.
But as a hint to my way of responding to it, I invite readers to
consider whether or not, after due deliberation, they desire it and
believe, in consequence, that the demands of others for it should be
respected. If this question seems too abstract, focus on the denial
of autonomy, and consider whether you are averse to that in its
characteristic manifestations. If your philosophical temperament
inclines to a more ambitious and more soundly anchored way of
thinking, you will see autonomy as a jewel, as expressive of man-
kind’s rational will, the transcendent capacity to reach beyond the
trammels of our natural state towards a spiritual, even Godlike
facility of self-creation.

If so, a Philosophical Health Warning should be issued. Think of
the man who is mistaken. He believes that humans should adopt
something akin to the sexual lives of pygmy chimpanzees. He
accepts the Freudian story about infantile sexuality and believes
that children are a legitimate target of his desires. He accepts that
his community excoriates his attitudes and so takes them under-
ground. Gathering appropriate degrees and diplomas, he works his
way into positions of responsibility, say, manager of a children’s
home, and expresses his sexuality by the physical and mental
abuse of the children in his care. He then lives a life of appropriate,
careful, pleasure. Absent of any considerations about the sources
of his sexual appetites, this is an autonomous life — indeed it is
unusual in respect of the cleverness and forethought that has been
invested in its plan. Is this a model of the good life?

It would be, if the executive virtues were all that is necessary for
its success. A denser exhibition of the executive virtues would be
hard to find, excepting the prescient politician I described above.
Still, we should accept that autonomy, without its Kantian over-
tones of sound moral judgement, may be the source of the greatest
evil. There are two ways forward here: either we can moralize
the notion of autonomy so that the autonomous agent does no
wrong (the Kantian route) or we can accept the possibility of
autonomous evil.

We should stick fast to the insight that freedom is a good. In
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which case, we should modify our understanding of autonomy or
accept that its connection with freedom is contingent. If autono-
mous action can be evil, freedom cannot be vindicated as the
expression of an autonomous will. If we take the Kantian route,
we need to say more about autonomous action to disbar the possi-
bility of autonomous wrong-doing. Why not return to our sources
in Rousseau, try to work out what moral liberty requires and
develop a more robust theory of positive liberty?

Moral freedom

On Rousseau’s account, this is the freedom which is attained by
those who can control their own desires. It is developed further in
Kant’s account of autonomous willing which stresses how we
bring to bear our resources of rational deliberation in the face of
our heteronomous desires, those desires which we are caused to
suffer by the nexus of our (internal) human nature and (external)
nature. If we follow reason’s guidance we shall act freely, willing
actions which it must be possible in principle for all to accomplish,
laws which all must be able to follow. Kant’s account suggests to
many a strenuous form of moral athleticism; actions of moral
worth are the product of a continuing internal struggle wherein
agents wrestle with temptation. ‘Do with repugnance what duty
commands’! is one caricature of this style of morality.

Rousseau, writing before Kant, believed that this stern concep-
tion of duty expects too much of us. We are weaker creatures than
Kant believes us to be, not least because our moral natures have
been corrupted by the degenerate society which is the product of
human history. We do not have the personal resources to consist-
ently act well. Perhaps weakness of will, exhibited through our
knowledge of what is right and our inability to achieve it, has
become a social malaise. We recognize that social remedies are
needed to cure what has become a social problem. This is the third
ideal of positive liberty canvassed above. The state, making laws in
accordance with the general will (of which more in Chapter 7)
provides the collective resource we require. In a society where sub-
jects endorse the rules of the sovereign — for Rousseau, a direct
democracy — and accept that these should be backed by sanctions,
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citizens force themselves to be free by subjecting themselves
to a common discipline. They give themselves additional (pruden-
tial) reasons to behave well, recognizing their (and others’)
susceptibility to go astray.

We can see this sort of reasoning at work in the case of laws
which prohibit theft. Grant that I believe it is wrong to steal, right
to respect the private property of others. But I also believe that I,
along with many others would be severely tempted to steal if I
were hard pressed and could escape with impunity. On these
assumptions, I should have no objection to such a law, indeed may
welcome it as improving the likelihood that I shall act well. Fur-
thermore, I recognize, as a property holder, that my freedom is
enhanced by the restrictions which such a law places on others. It
makes them less likely to interfere with the use I may make of the
property I own. My freedom is protected by laws which guard a
domain where my own decisions and choices are decisive. Self-
interested agents will look for a beneficial trade-off between the
surrender of their own powers to take or use the property of others
and the augmentation of their own powers of self-protection which
the authority of the state can effect. Moral agents will see no loss.
Of course they welcome the limitation of the powers of others who
would inhibit their freedom but the surrender of their own powers
to do wrong is something they equally endorse.

This story, of autonomous agents, willingly and rationally sub-
jecting themselves to the coercive powers of the state, will be
explored in Chapter 6, where we examine the grounds of political
obligation. For the moment, the lesson to be taken is that laws
which keep us and our fellow citizens on what we recognize to be
the straight and narrow path of duty do not infringe our liberty.

As Berlin saw clearly, this is a dangerous argument, and the
danger comes from two different quarters. First, there is the obvi-
ous threat that others may determine what our duty requires and
then regiment us to perform it. This danger is avoided so long as we
insist that the moral liberty which is achieved by state coercion be
the product of political liberty, of democratic institutions. The
second threat is that democratic majorities may get it wrong, pro-
scribing under penalty of imprisonment and like measures of pun-
ishment activities which are innocent. Since the decisions of
democratic bodies do not of themselves constitute verdicts on
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what is or is not morally acceptable, this is a permanent possibility.
The pursuit of moral liberty may land us in political chains.

There are a number of complementary answers to this problem.
The first is that we should buttress our specification of the institu-
tions which promote political liberty with some condition that sets
limits on the competence of the democratic decision procedures.
Mill’s harm principle sets out to do this, as do declarations of
human rights which are embedded in the constitution of the state
or which operate as supra-national conventions. The second, an
explicit implication of Mill’s principle, is a public recognition that
the wrongs which may be prohibited consistently with liberty do
not include wrongs which citizens may do to themselves alone —
this is the issue of paternalism. Both of these questions will be
taken up in what follows. The third issue is difficult and concerns
the problem of toleration.

Toleration

If there can be such a thing as a liberal virtue, it is toleration. But,
as one commentator has said ‘it seems to be at once necessary and
impossible’.*? Toleration is necessary because folk who live
together may find that there are deep differences between their
moral beliefs which cannot be settled by argument from agreed
premisses. It is impossible because the circumstances of deep con-
flict which call for the exercise of toleration are all too often
described in terms of the obtuseness and stubbornness of the con-
flicting parties. These differences, historically, have been of a kind
that causes savage conflict. The point of disagreement may seem
trivial to a neutral observer — is the bread and wine consumed at
the Eucharist the real body and blood of Christ transubstantiated
in the ritual or is it a representation? (I use this example because I
heard it used recently by an extreme Protestant bigot to establish
the metaphysical foundations of his duty to provoke and assault
Roman Catholics, kicking them for preference, especially after
soccer matches!) From disputes as arcane (to non-believers) as this,
moral disagreements swiftly follow. Moral disagreements are
always serious — I would say, by definition.

I want to approach the problem of toleration obliquely by
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looking briefly at what I believe is a cognate problem — that of
weakness of will. There are severe (and ancient) philosophical
problems created by the phenomenon of weakness of will. How can
people know what is the best thing to do and then do something
else? The problem of toleration has a similar structure: How can
people know what is the wrong thing for someone else to do and
not stop it? Philosophers divide in respect of the problem of weak-
ness of will. Some dissolve the difficulty by insisting that there are
no such cases. If you really knew what was the right thing to do,
you would do it. If you don’t do it, you don’t really know. Or you
really know, but somehow your knowledge is not engaged in the
decision you take. Your knowledge is overwhelmed by the power of
your emotions, by your passionate commitments. Or there is some
other story (e.g. you were drunk at the time) to explain why your
knowledge of what is best didn’t motivate you — and philosophers
are imaginative in coming up with the sort of stories necessary to
defend their theses.*® Opponents insist that it is still possible, once
we have discounted those cases where plausible stories may be
told, that a moral agent may recognize the right thing to do — and
then do something else.

Exactly the same structure of dispute can be unearthed with
respect to toleration. Toleration is appropriate when we cannot
expect to persuade someone with different views of the rights and
wrongs of an issue. No matter how strong our beliefs or convic-
tions, no matter how deep our feelings of certainty, no matter how
articulate or eloquent our pleadings or how forceful our argu-
ments, when we try to convince others we hit a brick wall. They are
wrong — but we don’t seem to be able to do anything about it.
They’re truly, madly, deeply, wrong but, as with the best of friends
who fall in love with absolutely the wrong person, we can’t get
them to see their error. In which case why don’t we just stop them
doing wrong? The doctrine of toleration insists that there are
cases where, for all our belief that others are acting wrongly, it
would be wrong for us to stop them. But what, other than a belief
that others are doing wrong, can ever be legitimate grounds for our
stopping them?

Historically, doctrines of toleration developed as a response to
the wars of religion in seventeenth-century Europe. It was dis-
covered, the hard way, that whilst threats of death, torture,

101



LIBERTY

imprisonment and the rest may serve for a time to get people to
behave in ways they would otherwise resist, no amount of coercion
can command others’ beliefs. The very model of a ludicrous public
policy is that of ‘forced conversion’; read Browning’s poem ‘Holy
Cross Day’, the most sardonic poem in English, for an account of
the sentiments of Jews forced to attend an annual Christian ser-
mon in Rome and watch a dozen of their company converted pub-
licly to the true faith. (The Jews regularly surrendered up their
thieves and vagabonds to this silly ritual, on Browning’s account.)

We know that disputes of this order of seriousness generally
have their origins in religion. Or religion and ethnicity. Or religion
and sexuality. The modern form in which such problems arise is
often cast as the problem of multicultural citizenship.® To
my knowledge, neither individuals nor tribes fight about the per-
missibility of murder, though the religious doctrines to which they
subscribe may permit or require the death of unbelievers.

Toleration, as I have described it, requires one not to interfere in
conduct which one believes to be morally wrong. Why do we not
leap to the conclusion, in cases where we do not think that we
should interfere with the conduct of others, that we don’t really
believe it to be wrong? This thought, I believe, captures the liberal
instinct. Let us look at some standard cases.

Think of a state with majority and minority religions, or more
generally, one with religious divisions and where the power to
legislate is in the hands of one religious community alone. Should
the state tolerate those who do wrong in the minds of the legisla-
tors by breaking the dietary laws their religion prescribes? At
least one dimension to this issue, which can go proxy for many
other differences of religiously sanctioned morality, is whether the
question is a truly moral one at all. Briefly, it may be argued that
morality has a universal dimension which is belied by one who
conceives its source to be an authoritative religious text. Of
course, the believer will affirm the universal authority of the pre-
scriptions — one can’t expect such problems to be so swiftly settled
— but the direction of the liberal argument can be easily grasped.
The question of toleration does not arise, it is suggested, since the
activities up for proscription are not truly wrong.

Consider similarly proscriptions on the travel or opportunities
to earn a living of some ethnic group. Again the problem does not
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arise for one who believes that one does no wrong who sits at the
front of buses or on park benches designated for others. Exactly
the same issue arises with respect to areas of sexual conduct.
Homosexuals, for example, will protest that it is an error (and
worse) to regard permissive legislation as tolerance since they do
no wrong.

In other areas of conduct, again, it may be mistaken to speak of
tolerance, with the clear implication that the permitted behaviour
is wrong. The point here may not be that one can confidently deny
the immorality of the actions some would prescribe, but that the
moral issues are not clear. If one can see two sides to a question, as
may happen where one accepts that the moot behaviour is often
wrong but may sometimes be justified, we may have instances of
doubt inhibiting firm moral judgement. For many people, the
rights and wrongs of abortion are clouded in just this fashion. If
one does not believe firmly that such activities are wrong across
the board, one’s hesitancy may lead one to deny that toleration is
at issue. This is especially true where the complexities of the cir-
cumstances afford a privileged perspective on the immediate cir-
cumstances to the agent who proposes to behave in the contro-
versial manner. In judging that it is best to leave the decision on
how to act up to the agents concerned, since they are in the best
position to work out the implications of what they are doing, again
one is claiming that tolerance is not an issue here.

Finally, and cases of this sort are akin to those where paternal-
ism is an issue, there may be issues where the rights and wrongs of
the matter just are a matter of personal decision. It is not a matter
now of modesty, of leaving a decision to the person who can best
decide the question. Rather the point is that the individual agent
who is faced with the choice is the only person who can settle the
matter. It is not easy to find examples which are not tainted by
extraneous considerations (or marked by the tracks of some other
philosophical agenda), but perhaps suicide and voluntary eutha-
nasia are like that. Although in some cultures marriages are
arranged, the liberal is likely to believe no wrong is done by the
obstinate child who will not accept her parents’ directions, since
at bottom the right marriage partner is the one who is accepted or
selected by the aspirant bride. If we distinguish, in the manner
of Strawson, social morality and the individual ideal, we may be
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prepared to admit conflicting judgements with respect to conduct
which may be endorsed and criticized from the perspective of
different ideals. This may be an important site for identifying
both the legitimacy of some degree of moral relativism and a
correponding requirement of a measure of toleration.

Does this leave any cases of clear, generally acknowledged,
wrong-doing which agents should be permitted to perpetrate? I am
inclined to think, putting aside questions of moral duty to oneself
and the issue of paternalism, that the only cases will be those
where, as Mill insisted, proscription is too costly, where regimes
which impose sanctions would be too intrusive. This is evidently
true where the coercive regime is that of the state, less obviously
so where the interference envisaged are social mechanisms of
disapproval, disrespect or ostracism.

To conclude, we can see that modern nation-states exhibit strik-
ing differences of view concerning the acceptability or immorality
of a range of practices. This is the reality of multiculturalism in
all its dimensions. In the face of these differences and our know-
ledge of how easily they generate severe and historically long-
lasting conflicts, modern democratic citizens should be modest in
their claims to the sort of moral knowledge that may underpin the
persecution of one community of persons by another. We should
not be relativists about ethics of the stripe that insists that right
and wrong generally is simply a function of the given practices of
the communities of which different citizens find themselves mem-
bers. This exacerbates rather than solves the problem of conflict
wherever the parochial ‘morality’ makes claim to universal applic-
ability. Far better that we be fallibilists when we recognize the fact
of deep differences. Personal or societal humility in the face of a
range of divergent prescriptions on how to live best is the strongest
constraint on democratic majorities.

Free states and free citizens
Thus far, I have examined a number of different theories or analy-
ses of the nature of freedom and discussed several different

accounts of what gives freedom its value or explains its appeal. In
the rest of this chapter, I shall draw these strands together in a
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complex account of the institutional framework which freedom
requires. I shall organize this material around the insights of
Rousseau. His account assembles the core materials of the theory I
advocate, though we shall range beyond these sources in our
exposition.

In the state of nature, Rousseau tells us, our freedom derives
from our free will, our capacity to resist the desires which press us,
together with our status as independent creatures, neither subject
to the demands of others nor dependent on them to get what we
want. We shall, as contractors, be satisfied with nothing less than
that social state which best approximates to this natural condition.
Natural freedom is lost, but the thought of it gives us a moral
benchmark by which we can appraise (and, inevitably, on Rous-
seau’s pessimistic account, criticize) the institutions of con-
temporary society. In society, a measure of freedom can be
recovered along three dimensions: moral freedom we have already
discussed, democratic freedom and civil freedom remain to be
examined. I shall outline these in turn, departing from their
source in Rousseau’s work without scruple. We shall be system-
atizing many of the insights concerning freedom which have been
unearthed in our previous discussions.

Democratic freedom

Since I shall have more to say about democracy later, I shall limit
my discussion of it here. The essence of the case for democracy as
a dimension of freedom is simple: democracy affords its citizens
the opportunity to participate in making the decisions which, as
laws, will govern their conduct. For Kant, autonomous action con-
sists in living in accordance with the laws which one has deter-
mined for oneself as possible for each agent to follow. Democracy
represents a rough political analogue of this model: freedom con-
sists in living in accordance with laws one has created (alongside
other voters) as applicable to all citizens, oneself included.

Berlin, as we have seen, argued that democracy is a very differ-
ent ideal to liberty — majority decisions can threaten liberty, as J.S.
Mill argued. It is a mistake to view this consideration, plausible
though it may be, as decisive.”
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The most obvious reason for rejecting it has the force of a tu
quoque objection. Any system other than democracy will deny cit-
izens the opportunity to engage in an activity that many regard as
valuable. We know that many citizens are apathetic to the
opportunity of voting, but in a mature democracy many others are
keen to participate. They join political parties, paying an annual
subscription where necessary, they go along to meetings of their
local active group, they distribute leaflets and canvass support
during elections. This may or may not be in pursuit of an ambition
to hold office in a representative system. Either way, this is a
respectable use of one’s leisure time. Others may opt for a less
onerous measure of political activity — voting at elections or refer-
enda may suffice. Some may have no interest at all in political
affairs, but for those who have, voting, minimally, and the life of a
professional politician, maximally, represent opportunities best
made available in a democratic system. The strictest negative the-
orist recognizes that laws which prevent the expression of political
opinions are limitations on liberty, as are laws which forbid
religious worship or group meetings. It is hard to see why one
cannot draw the same conclusion in respect of constitutional
arrangements which deny citizens the opportunity of acting in
ways characteristic of the democratic participant. Just as soon as
we focus on the kind of things politically motivated citizens wish
to do, we see that Berlin’s two questions find the same answer:
political arrangements should permit the exercise of political
power by citizens who desire to take an active part in the control of
their state. They are free for two reasons: they engage in the activ-
ities which are decisive in respect of how they are governed, which
opportunities are granted and secured by law.

It has often been pointed out that the analogy between self-
control and the exercise of political power by participant voters is
weak in a modern democracy. Rousseau accepted that the degree
of political power exercised by participating citizens is in inverse
proportion to the size of the participant community. Modern
commentators have gleefully noted that this power may be
effectively nil.® No single vote has been decisive in a British
parliamentary election this century.

Citizens who vote in large-scale elections may be wiser than
these observers. Even in the most attenuated representative
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systems some chance of a little power is available for those who
pursue it — someone has to be President or Prime Minister, after all
— but for most voters something other than a deluded ambition for
power motivates their visit to the polling booth. Voting offers par-
ticipant citizens the opportunity to endorse both the system for
taking political decisions and the decisions which are the outcome
of the operation of that system. If the democracy is representative
in form, where enough other people wish to do so, they are free to
change the representatives and the government which they com-
pose. Equally, the opportunity to abstain or spoil a paper offers one
the opportunity to protest the system and its works. In the same
way, however much a rigmarole the application of the Categorical
Imperative may be for Kant’s moral agent, its exercise is an insist-
ence that putative moral principles must be subjected to her own
rational legitimation and cannot be the imposition of some
external authority. In the political sphere, as in the moral, there is
no shortage of claimants to this sort of authority. Democratic
activity gives us the chance to assert that we are free of them.
Democracy may be necessary to freedom, but it carries its own
distinctive threats. Can these threats be disarmed?

Civil liberty

So it is important that we tackle directly the question that con-
cerned John Stuart Mill so strongly — to the point where he pub-
lished On Liberty: What are the limits that may be placed upon
citizens who would interfere with the activities of their fellows,
most perspicuously by their legislative activities, but most power-
fully perhaps by the social pressures which lead to conformity?
The account of liberty that I have given seems to place citizens at
the mercy of majorities which operate with a limited or contro-
versial conception of the public good and which are activist in its
pursuit.

It is really important here to sort out the philosophical issues
from the practical problem. So far as the philosophical issues are
concerned, I am on the side of Rousseau. Citizens who value lib-
erty and express this through their participation in democratic
institutions which liberty requires will, in all consistency, be
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reluctant to interfere in the lives of their fellows, whether by law
or less formal mechanisms. Their deep concern to establish institu-
tions which empower everyone will make them cautious about
introducing measures which constrain individual choice. Accept-
ing the necessity of democratic institutions and their associated
freedoms, valuing strongly the opportunities these afford for cit-
izens to embody their various conceptions of the good life in con-
stitutional and prescriptive laws, they will be hesitant to constrain
their own pursuit of these values. What makes it necessary for them
to countenance restrictions on their own law-making powers?

Nothing less than the thought that the values and sentiments
which they endorse may be insufficient to accomplish the ends
they seek. To the rational man, it is a miserable thought that
others may defy the canons of rationality. Second-best rules may
be called for which mimic the rules of reason in the ends they
produce. So we ask claimants who cannot agree on the most rea-
sonable rule of precedence to toss a coin —and produce some semb-
lance of fairness. The political philosopher, likewise, has to
accommodate embarassing facts which suggest that the highest
standards of reflective conduct may not be endorsed by the com-
munity to which her arguments are addressed. Again this calls for
an articulation of the second-best solution. Just as we are pre-
pared to approve external constraints on our own decision-making,
recognizing our vulnerability to temptation, so, too, must we be
prepared to adopt institutions which guard against the worst of
human folly. This is the place of the harm principle and other
limitations on the societal weaknesses which democracies may
reflect and amplify.

Mill’s harm principle

In practice, liberty requires that law-making institutions, together
with a society’s informal but effective coercive powers, respect
some limits of principle. The ‘one very simple principle’ which
John Stuart Mill recommended reads as follows:

that the sole end for which mankind are warranted, individually
or collectively, in interfering with the liberty of action of any of
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their number, is self-protection. That the only purpose for
which power can be rightfully exercised over any member of
a civilised community, against his will, is to prevent harm
to others. His own good, either physical or moral, is not a
sufficient warrant.*’

An alternative principle requires institutions to respect the rights
of their citizens. This block on institutional powers may be embed-
ded in constitutions, as that of the United States, and the guard-
ianship of this check on the executive and various legislative
powers — from the President and Congress to mayors and town
meetings — is vested in an independent judiciary with powers
to review and strike down offending acts. I shall examine this
proposal later.

Let us return to Mill’s harm principle. We can see how it works;
it expresses a necessary condition on the legitimacy of proposed
interference, i.e. it details a test that proposals must satisfy. The
burden of proof is thus placed on those who would limit our lib-
erty; they must show that the putatively illegitimate conduct
causes harm to others. It is a necessary but not sufficient condition
on the justification of interference, Mill insists. He envisages
plenty of cases where actions of a given type may cause harm to
others, yet interference would be unwise. The costs of policing a
general law against breaking promises, for example, would be
excessive. Or perhaps the harmful conduct is of a type that prom-
ises incidental benefit. Business practices which make competitors
bankrupt may be necessary elements of a system that is beneficial
overall.

Mill’s condition has been widely criticized from the moment of
first publication. We shall examine some of the leading criticisms
in due course. He made one indisputable error however, notably his
claim that the principle is a ‘very simple’ one. Simple it is not. In
the first place, we need a more careful analysis of harm than Mill
himself provides. Recent literature supports two very different
proposals. Judith Jarvis Thomson®® defends a narrow conception
of harm which identifies as core cases bodily and psychological
impairment and physical disfigurement. Distress — feelings of pain
and nausea, for example — is not harm, though it can cause harm,
psychological harm, notably. On this account, Jim is not harmed if
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his car is stolen or the money under his mattress is burnt. By
contrast, Joel Feinberg analyses harm in a much more capacious
fashion.” Harm, as the term is employed in the harm principle, is a
setback or invasion of a person’s interest and the most character-
istic interests are what he calls ‘welfare interests’, construed as
‘the basic requisites of a man’s well-being’.’® There is perhaps no
real dispute here; Feinberg’s notion of harm is constructed with
the defence of a harm principle in view, Thomson’s is not. The
implication is clear, though; if the harm principle is to operate as a
sharp constraint on legitimate government interference, the con-
cept of harm which is employed should permit disputes to be set-
tled concerning whether action is harmless or not. Feinberg shows
that this task is not easy. As ever, common sense needs sensitive
articulation and careful defence. Let us assume this task of
clarification can be accomplished — and move on.

Perhaps the most serious objection to the application of the
principle to the purpose it is required to serve concerns the ubi-
quity of harm. Any act, it is observed, does or may cause harm to
others.” This claim is either wrong or misguided. Since there are
plenty of harmless actions (including, hopefully, my typing this
sentence) the burden of the objection falls on the thought that any
act may cause harm to others. If this were true, in the spirit of the
objection, then the harm principle would fail to achieve its pur-
pose of demarcating, on the one hand, a legitimate area of social
interference and, on the other, a domain of personal decision
beyond the legitimate reach of coercive agencies. All activities
would be in principle liable to intervention and regulation.

What does the objector have in mind? Presumably, we are invited
to take an example of an ostensibly harmless action and then show
that circumstances may be described in which an action of that
type causes indisputable harm. Thus, as a rule no harm is done by
one’s throwing a stone in a pond, but is easy to imagine cases
where clear harm follows. The stone hits a diver who is just emer-
ging from the water or it causes the water to rise to the critical
level where the next flood will cause it to break its bank and flood
the village or . . . The possibilities are endless. And so they are for
any candidate harmless action. We are invited to conclude that
actions of the type described are all possible objects of legislation.

The argument, as put, embodies a serious type-token confusion.
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(We talk about types in generalizations, thus ‘The corncrake is a
noisy creature, rarely seen nowadays though common last century’
describes a type of bird. ‘Theft goes rarely undiscovered’ describes
a type of activity. We speak of tokens when we speak of particu-
lars, say e.g. ‘The corncrake in the hay-field has raised three chicks’
or ‘The theft of my car was distressing’.) Actions are proscribed, by
law or positive moralities which have coercive power, as types, not
as tokens. Laws, and by implication, conditions which constrain
their legitimacy such as the harm principle, address types of
action rather than tokens, and so the issue to be considered by any
court Sally has to face will be: Was her action of such a type as is
proscribed by law? In the sort of cases described above, where
harm is caused, the questions to be asked by the legislative and
judicial institutions which review the details are, in the legislative
context: Should we prohibit stone-throwing into ponds or should
we rely on catch-all legislation covering negligence and putting
others at risk? In the judicial context, it would be surprising if
questions were raised concerning anything other than direct
infliction of injury (perhaps the pond is a training area for divers)
or, again, negligence. In all cases, questions about the agent’s
knowledge of the likely effects and her consequent intentions will
be relevant.

So we shouldn’t see the harm principle as the bluntest of blunt
instruments. We should see it as operating, in the clearest case, as
a constraint on the sort of action descriptions which can feature in
legal or quasi-legal proscriptions. ‘Assault and battery’ is an obvi-
ous example of an action-type, tokens of which necessarily cause
harm. ‘Throwing stones into ponds’ does not have this property.
Obviously there are all kinds of action where the issue concerns
the likely incidence or probability of token actions causing harm —
too high, I assume, in the case of driving while drunk or at 50m.p.h.
in a built-up area. Where probabilities or threshold effects are
relevant, we encounter a grey area which no philosophical judge-
ment can illuminate. Legislators and the sort of opinion-formers
who guide the application of unofficial sanctions will have to
debate and negotiate a trade-off between liberty and the preven-
tion of some incidence of harm. The liberal, by instinct, counsels
against panic measures. The timid press anxiety into legislative
service. Both do right when they focus on the facts of the matter
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concerning harm and the risk of harm — and this is what the harm
principle requires.®

One final objection to the harm principle hypothesizes the pos-
sibility of harmless actions in respect of which there can be no
doubt that proscriptions and sanctions are appropriate. Gordon
Graham discusses a series of examples which he believes show that
the harm principle cannot work as the sole necessary condition.”
My variation on his theme is the case of the Dirty Dentist — a
familiar figure from the Sunday tabloids of my adolescence,
devoured in those days as the most explicit media of sex education.
The Dirty Dentist used to fondle the genitalia of patients whilst
they were under general anaesthetic for a filling, there being no
requirement that a nurse or assistant be in the room during the
treatment. On recovery, we presume, they were all ignorant of
the Dentist’s assault. Were the patients harmed by their service to
the dentist? Does the Peeping Tom harm the blithe and blissful
objects of his smutty attentions? Graham thinks not — but is in no
doubt that these activities should be prohibited. In which case we
have to find grounds other than the harm principle for doing so. In
which case, the principle is neither a necessary nor sufficient con-
dition on the legitimacy of interference. Graham’s solution is to
advocate a principle of individual rights. When the dentist fondles
his patients, he invades their rights — to bodily integrity or privacy.
That is the substance of the case for making his conduct illegal,
not the false claim that he harms them.

I see three ways forward here. First, one might substitute the
Rights Condition for the harm principle as necessary to justify
intervention. To be legitimate, legislation which interferes with
citizens’ agency must prevent them violating the rights of others.
Second, one might supplement the harm principle, insisting that
justifiable legislation either prevent harm to others or protect indi-
viduals’ rights. (This is Graham’s proposal.) Third, the harm prin-
ciple may be defended — in which case some argument will need to
be devised which establishes that harm is caused after all in the
cases discussed. My preferred solution would be the last, but the
argument will have to take a devious route. In brief, and to antici-
pate the conclusions of Chapter 4, I believe the ascription of rights
requires that we describe the interests of individuals which rights
claims typically protect. But since the violation of rights claims ex
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hypothesi invades specifiable interests, and since the invasion or
setback of an interest constitutes harm, rights violations will gen-
erally be harmful — in the relaxed sense that actions of this type
will tend to cause harm. The hard task in cases like those of the
Dirty Dentist or Peeping Tom will be that of vindicating the right
which is violated. Most readers, I suspect, will believe that this can
be accomplished, but philosophers should not take for granted the
success of the enterprise. There is work to be done, but when it is
done I think two jobs will have been done at the same time. Not
only shall we have justified the right which underpins the legitim-
acy of the proposed interference, we shall have described clearly
and fully the harm such interference prevents.

Supplementary principles

If the theorist who accepts some version of the harm principle
cannot accept all cases of rights violation as species of harm, the
principle will need supplementation in the way we have seen. Are
there any other principles which have been found appropriate to
justify the range of governmental and unofficial interference?™ If
there are, these will operate as just-about-sufficient conditions,
discounting the cost of legislation and enforcement. As described
they may or may not include the class of harmful actions, so they
may operate, if successfully defended, as a supplement to the harm
principle, working as conditions which are disjunctively necessary,
1.e. a full account of the necessary conditions for interference to be
legitimate will specify as proper cases that either harm is caused
or ..., as the conditions are introduced. Three well-known candi-
dates include moralism, an offence principle and paternalism.

Legal moralism

The legal moralist claims that interference is justified if it pre-
vents immoral or wrongful acts. If this principle were acceptable,
we should note straight away that it would incorporate the harm
principle as I have explained it, since the harms which may be
legitimately prohibited are those types of harm which it would be
morally wrong to inflict on others. Clearly, in order to evaluate
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such a principle as a supplement (or alternative) to the harm prin-
ciple, we need to find a class of actions which are morally wrong
yet do not involve harm or the risk of harm to others. It is notori-
ously hard to find any such class which can be demarcated with
confidence.

Two sorts of case have been described. The first concerns
actions the wrongfulness of which derives from self-harm or the
agent’s failure to comply with some duty that she holds to herself. I
shall discuss this later under the heading of paternalism. The
second sort has most often involved sexual behaviour, solitary or
consensual, which is somehow not respectable. Unmarried or
extra-marital sex, sex with contraceptives, homosexual relation-
ships, sex with prostitutes, sado-masochism: the list of types of
sexual behaviour which have been deemed immoral, and impermis-
sible by implication, is as endless as the varieties of expressing
human sexuality seem to be. If the behaviour is fully informed and
consensual, I take it that it is either harmless or a type of harm to
self. The thought that some sex is rational, all else irrational,
strikes me as ludicrous, unless the rationality is strictly means—
end and the end specified is such as the propagation of believers in
the true faith or heirs to the throne — as good examples as any of
rationality in the service of dangerous or cruel masters.

The only philosophical point at the bottom of all such suspi-
cious prohibitions is the claim that communities are right to pro-
hibit deviant (but, ex hypothesi, harmless) behaviour on the
grounds that conformity to standard practice is either necessary
for the survival of the community or integral to the very idea
of community itself. Thank God (he says, letting slip his liberal
credentials), both arguments can be strongly challenged.

The positive (actual) morality of any community comes all of a
piece, Devlin tells us.”® A ‘seamless web’, as his most prominent
critic put it, though Devlin gently demurred. It is a structure of
belief and practice which must remain intact if any society is to
succeed in its collective goals. If particular moral beliefs are chal-
lenged or specific practices undermined, the community can
respond by refuting the challenge or supporting the practice or, if
the challenge is successful, it can disintegrate. The stakes are
high. So high as to justify legislation which supports the practices
of common morality. Principles governing the acceptability of
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sexual behaviour will be among the components of this web — in
which case it will be otiose to ask what harm is or would be done by
any particular practice. It is enough to know that it is deemed
immoral.

Devlin’s position was effectively refuted by H.L.A. Hart, at
least to my satisfaction. In the first place, he pointed out that Dev-
lin’s argument may be taken as an a priori claim that a society is
constituted by its morality. If the morality of a society changes, so,
a fortiori, does that society. We now have a different society. But
that definitional claim is insufficient to ground the claim that a
society may protect itself against change by the use of legal and
social sanctions. The newborn society, constituted by its altered
positive morality, may be an improvement on its predecessor.
Unless Devlin’s argument is underpinned by an (indefensible)
claim that all change is for the worse, the demise of the old and the
birth of the new may be cause for celebration rather than regret.

If, on the other hand, Devlin’s claim is substantial rather than
definitional, again it is open to challenge. At first inspection, it
looks like an application rather than a refutation of the harm
principle. It works as a high-level empirical claim, a generalization
to the effect that the consequences of challenges to established
moral practices are invariably harmful. If this is true, it is some-
thing the harm theorist can willingly take into account. Indeed it
would comprise just the sort of information that must be taken
into account when assessing the harmfulness of practices. So the
next question is obvious. Do all changes in moral beliefs and prac-
tices cause harm to the point where immorality in general may be
proscribed? No sooner is the question put than we can see how
silly it is. Everyone is at liberty to select a firmly held, deeply
entrenched moral belief which was integral to the operation of a
specific society, yet which was clearly wrong (as well as damaging,
both to individuals and the society as a whole). ‘Some humans are
natural slaves’ is a good example. Hence the thesis, taken in full
generality, falls. The specific proposals for change which were the
occasion of Devlin’s lecture — reform of the law concerning homo-
sexuality and prostitution, as recommended by the Wolfenden
Committee of 1957"" — clearly require inspection in point of the
respective merits of the status quo and the suggested reforms. And
as Hart pointed out, we have to be willing to take evidence. We
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can’t defend restrictions on homosexual practices by citing Justin-
ian’s belief that homosexuality is the cause of earthquakes. And
when we review the evidence, it will not be relevant to quote opin-
ion polls recounting the population’s beliefs in respect of the
immorality of the conduct to be permitted. The apt questions
concern whether the practice which is up for assessment causes
harm.

The practical problem is perennial — Devlin’s views were pub-
lished as a contribution to the debate provoked by the proposals of
the Wolfenden Committee and the courts themselves throw up
cases for decision with undiminished regularity. In 1986, the
United States Supreme Court upheld the law of the state of Geor-
gia which criminalized sodomy.® In a recent UK case, the House of
Lords upheld the convictions for causing bodily harm of men
engaged in consensual sadistic practices. But the Hart-Devlin
debate had been, to my mind, a rare example of a philosophical
question decisively settled. I should have known better. Devlin’s
thesis has re-emerged recently in more fashionable dress — that of
the communitarian.

One strand of modern communitarianism has been the claim
that the identity of the moral agent is constituted by social institu-
tions of the community of which she is a member.”*® The contours
of the good life are drawn by the specific pattern of proscriptions
and prescriptions which are embedded in such institutional
frameworks and the virtues and dispositions of character that are
inculcated in citizens. A member cannot disengage from her com-
munity without a serious loss of self; she cannot step back from the
principles which mark her community as an historically con-
ditioned entity and appraise them from some other-worldly stance.
For the most part, our citizen is stuck with what she believes to be
right since the cost of independence of spirit is too great for
humans to bear. It follows that each community will be optimally
regulated by that set of rules and attitudes which members
endorse as distinctive of their way of living well. Some of these
rules — perhaps the most important to the ongoing life of the com-
munity thus constituted — will be embodied in legislation. Other
rules, perhaps equally important but not judged suitable for legis-
lative enactment, supposing that this carries with it the burdens of
the criminal law (police, courts and prisons), will be enforced by

116



LIBERTY

unofficial communal instruments. The implication of this position
(which, as Hart saw, elevates positive morality to the status of
optimal critical morality) is that a society may give practical legis-
lative effect to whatever rules of conduct identify its distinctive-
ness, not on the basis that this distinctiveness is worth preserving
— from what stance could this be adjudicated? — but rather on the
grounds that its members can endorse no other.

Far be it from me to deny that humans can think in this fashion
about how their communities should be regulated. It is enough for
the purposes of this argument to note one odd feature of the scen-
ario. It supposes that citizens are so integrated® into the lives of
their communities that they cannot but endorse the moral rules
which define its collective (and their individual) identity. It there-
fore assumes an ethical homogeneity that is not to be found in
modern nation-states. Patently, some citizens’ identities are not
defined by the moral rules underpinning the legislation which they
are campaigning to reform. Telling people they must obey a law is
one thing — the telling may carry authority. Telling people wherein
their moral identity consists, against their explicit disavowal, is
quite another. In some communities, we are voluntary recruits; in
others, the family and the nation-state notably, we find ourselves
members willy-nilly. But no community has the ethical authority
to conscript us as moral team players in the face of our explicit
dissent. Dissenters and bloody-minded protesters can get things
wrong. The principles they advocate may be as evil or dotty as any.
But if we believe so, such descriptions will serve; we don’t need to
locate their error in a mistaken sense of their moral identity which
is witnessed in the mere fact that their principles differ from ours.

In ‘Liberal Community’, Dworkin parodies the communitarian
challenge in his claim that those who subsume sexual behaviour as
a collective interest of the political community must suppose ‘that
the political community also has a communal sex life . . . that the
sexual activities of individual citizens somehow combine into a
national sex life in the way in which the performances of indi-
vidual musicians combine into an orchestral performance ..’.%
Maybe ridicule is as good a weapon as any against those who
believe they have a legitimate interest in their neighbours’ sex
lives (as against being good old gossipy Nosey-Parkers). Still, there
are difficult cases. I will mention one.

117



LIBERTY

In the wake of a massacre of schoolchildren in Scotland, legisla-
tion was introduced against the possession of hand-guns in the
UK. To many, the most impressive reason in favour of such legisla-
tion was that it marked a moral stand against an encroaching
ethos of permissible private use of deadly weapons. Of course, that
ethos is explicit in the defence of the culture of personal weapons
in the USA and is exported in the films and TV programmes which
display (and sometimes glorify) their casual use. What there is of
such an ethos in the UK takes the form of an admiration for mili-
tary exploits. Soldiers of the SAS protecting Queen and Country
are a more recognizable model in Britain than the homesteader
guarding the family ranch against rustlers and Red Indians. Politi-
cians as well as private citizens were impatient of the pleas of
members of private gun clubs that their hobby could be so regu-
lated as to effectively limit the risk of sporting weapons being ill-
used. Legislation which amounted to an absolute prohibition was
claimed to be the only counter to an encroaching gun culture.

I confess I am disturbed by the thought that this amounts to
legislation which is driven by moral sentiments quite independ-
ently of the question of whether the forms of hand-gun use to be
banned are harmful. That much seemed to be explicit in the terms
in which some of the debates were conducted. ‘Cowboy morality
must stop somewhere in the Atlantic.” ‘The ideals of the pioneer
and the frontiersman which seem entrenched in the American
suburbs must be kept out.” This looks like morals legislation to me.
The rhetoric reads as a defence of traditional community hostility
to the use of personal firearms being shored up in the face of
insidious threats. If so, the liberal who advocates the test of harm
should not be sympathetic to it.

I find I am as susceptible to this rhetoric as most of my com-
patriots have been — but am equivocal as to the reasons for it. After
all, the same exotic and alien morality is celebrated by the more
colourful variety of Country and Western fans who wear cowboy
uniforms, adopt curious nom-de-plumes (Hobo Harry, the Hombre
from Huddersfield) and hold fast-draw competitions. Children can
buy pistols and even imitation automatic weapons — to be filled
with water. Everyone can see John Ford’s Westerns on the televi-
sion set. Few complain about these innocent pastimes as the incur-
sion of an alien morality and demand prohibition. The difference
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seems to be that legislation to ban hand-guns has some connection
with the distribution and use of dangerous weapons and some pos-
sible incidence of their harmful use. It cannot represent, simplic-
iter, a communal response to an alien ethos. But I leave readers to
think through these issues for themselves.

Offence

If we were to judge straight off that one is harmed who is offended,
offensive conduct could be considered for prohibition along the
lines suggested by the harm principle. How harmful is the offend-
ing behaviour? Does it harm few, many or most people? Remember-
ing that the harm principle is not proposed as a sufficent condition
on legitimate interference, we should consider if the harm which is
consequent upon the offence is offset by any countervailing bene-
fit, or if the costs of interference would in any case be too high. If
there is a difficulty in determining particular cases or in evaluat-
ing proposals for interference, the difficulty will be cognitive
rather than philosophical. It may be that the evidence germane to
these practical questions is hard to assess.

There is a philosophical problem here (for the proponent of a
harm principle) only if one believes that the offensiveness of
behaviour is a ground for restrictions independently of the harm
that it may cause. To examine this we need to take examples of
conduct which it is agreed is offensive and either harmless or
harmful in some attenuated fashion that would not generally serve
as a good reason for restricting liberty. Feinberg accepts that
Louis B. Schwartz has found an example.% Consider a law whereby
‘a rich homosexual may not not use a billboard on Times Square to
promulgate to the general populace the techniques and pleasures
of sodomy’. I cannot believe that the harm done by such a billboard
is of a trivial kind, though the description of it may require a
delicate and imaginative exercise. The nuisance of the distraction,
the embarassment of the unavoidable encounter with feelings of
shame and perhaps guilt, the shock of unanticipated self-exposure
— all these on the way to work — may be reckoned harmful enough
and assumed to be sufficiently universal to justify prohibition. The
burden of proof of harm which is placed on those who would
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intervene is not onerous in such a case. When questions concern-
ing the censorship of pornographic films, TV programmes, books
or plays are raised, readers may recognize the relevance of
voluntary subscription. Those questions are not raised here.

As Feinberg insists, we should be reluctant to admit offence as a
defensible reason for interfering with the conduct of others, sup-
plementary to the harm principle. And we should be careful of
applying the harm principle indiscriminately for its prevention. I
suggest that we think two ways on this issue. In the first place,
offence is important to us. It is perhaps the most familiar way in
which we are wronged. Many philosophers have developed the
Kantian blunderbusses of respect for persons and recognition of
others’ autonomy — treat others as ends and not as means, merely —
into sophisticated instruments of normative ethics. They capture
core features of an individualistic ethics which is the legacy of
Protestantism and the moral philosophy of the seventeenth and
eighteenth centuries. And these ethical notions in turn capture a
modern concern with the dignity of the individual, a dignity just
about all moral agents educated in this tradition will assert freely.
The arena in which these calls for respect are most readily made
and most frequently affronted is that of commonplace personal
interaction. Here, respect is a matter of courtesy and politeness;
disrespect is easily recognized. The barman who retorts to the
rude customer: ‘What do you think I am — a f***ing vending
machine?’, perhaps breaks a rule of good business, but expresses
clearly and directly a universal concern not to be treated as a
means merely. Jack is, or demands to be, as good as his master
nowadays and hierarchical honour codes have been flattened out.
You're due courtesy even in the pawnbroker’s shop, my father used
to insist. So everyone, quite rightly, is sensitive to affront, bristles
in the face of patronization, is quick to protect her dignity. So life
becomes difficult where conceptions of what is and what is not
respectable conduct change rapidly. Who will be offended by what
in which circumstances in the way of bad language? Offence is
easily given and readily taken. Rudeness is a moral wrong; it is not
the sort of breach of etiquette committed by the ignoramus who
picks up the wrong knife, though as the example of bad language
shows, the boundary between the immoral and the infelicitous can
be tricky and quickly shifting. But if we wish to live a comfortable
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life in a gracious society we had all better be connoisseurs of such
distinctions. Of course, prevention of the sort of offence I have
been discussing is not easily legislated for, and generally is better
not, but this is a matter of practicalities. It is not because offence
is a trivial or unimportant wrong.

On the other hand, offensiveness may serve important ethical
and political purposes. In a moving defence of the rights of Sal-
man Rushdie, when still under fatwa for the publication of The
Satanic Verses, Jeremy Waldron insists that ‘the great themes of
religion matter too much to be closeted by the sensitivity of those
who are to be counted as the pious’.®® Who is a proper party to the
debate as well as what counts as good manners may in themselves
be points at issue. I'll quote Waldron at length; the issue merits his
eloquence:

The religions of the world make their claims, tell their stories,
and consecrate their symbols, and all that goes out into the
world too, as public property, as part of the cultural and psycho-
logical furniture which we cannot respectfully tiptoe around in
our endeavour to make sense of our being. . . . Things that seem
sacred to some will in the hands of others be played with, joked
about, taken seriously, taken lightly, sworn at, fantasized upon,
juggled, dreamed about backward, sung about, and mixed up
with all sorts of stuff. This is what happens in The Satanic
Verses. ... Like all modern literature, it is a way of making
sense of human experience.5

Three cheers for this. In a multicultural society, as in a multi-
cultural world, offensiveness cannot be avoided. We are stuck
between the rock of respect and appropriate courtesy and the hard
place of polemical ridicule. We strive to protect our dignity as
persons and then lampoon in literature and cartoons those
whose values we challenge. We don’t thereby violate our own
ground-rules of debate. Where the ground-rules themselves are the
question at issue, offence is ineliminable.
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Paternalism again

This covers the second ideal of positive liberty canvassed earlier,
embracing the idea that agents are liberated when the control of
others is substituted for the self-control they cannot manage.
Mill’s harm principle explicitly excludes activities whereby
individuals harm themselves from the range of acceptable social
interference. He states that the agent’s

own good, either physical or moral, is not a sufficient warrant.
He cannot rightfully be compelled to do or forbear because it
will be better for him to do so, because it will make him happier,
because in the opinion of others, to do so would be wise, or even
right.%

Later in On Liberty, following Mill’s introduction of a distinction
between self- and other-regarding actions, cases in which the only
harm that the agent causes is to himself are firmly placed in the
category of the self-regarding, and the interference of others,
whether by means of law or other coercive social agencies, is
severely proscribed. This restriction is not universal. Uncontro-
versially, Mill insists that he is not speaking of children. More
generally, those ‘who are still in a state to require being taken care
of by others, must be protected against their own actions as well as
against external injury’. Notoriously, this disclaimer includes bar-
barians stuck in ‘those backward states of society in which the
race itself may be considered in its nonage’.*® An example or two of
appropriate paternalism towards uncivilized members of barbaric
societies would help explain the point, but I am flummoxed. Just
what practices of ignorant self-harm does he want to stop? Con-
sensual suttee as practised in India is a possible candidate. Bear in
mind, as some critics have not, that he is not anticipating the dubi-
ous claim of twentieth-century tyrants that freedom of speech, for
example, limits the growth of gross national product.

To focus enquiry, let us list the leading characteristics of pater-
nalistic interference and then give some examples. First, it will be
coercive, exacting penalties in case of non-compliance. Hortatory
messages of the sort put out by Ministers of Health (Take daily
exercise!) may be paternalistic in spirit but they do not count for
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the purposes of this discussion since they do not amount to com-
pulsion and control, to echo Mill. If governments could brainwash
their citizens into looking after themselves better, that would
count as paternalism, as does any policy which is intended to force
all citizens to ameliorate their condition. Fluoridization of the
water supply, as a strategy to improve everyone’s (not just child-
ren’s) teeth, would be an example. Second, the main purpose of the
interference must be to prevent citizens harming themselves. If the
intention of seat-belt legislation is to cut the costs of hospital
treatment following road accidents, it is not paternalistic. If the
desired effects of restrictions on smoking concern the comfort
and good health of non-smokers, again the interference is not
paternalistic.

Something like the law of double effect will be operating here,
since in cases of this sort, those who are made to wear their seat-
belts or limit their smoking reduce to some degree the likelihood
of harm to themselves. And mention of the law of double effect
should alert liberals to the possibility of hypocrisy. There are
whole armies of folk desperate that others improve themselves and
unconcerned that the objects of their sympathetic attention may
balk at their mission. If, in the pursuit of their goal they can sneak
their favoured proposals into the category of legitimate interfer-
ence by the back-door citation of any small probability of harm to
others, they will leap on the evidence to whitewash the coercion
they believe to be warranted in any case.

Mill’s instincts were sound; if the effects to be prevented can be
inhibited by some other means less intrusive on the citizen’s free-
dom, if drivers, for example, could be got to pay a premium on their
insurance policies to cover the additional costs their choice of not
wearing a seat-belt might impose on others (and if this option
could be effectively enforced), one who goes down the route of
universal coercion is acting in a paternalistic fashion. All too
often, the intentions of would-be interferers is occult. Those who
would manipulate our conduct willy-nilly are not likely to restrain
their manipulation of the terms of the debate. Although paternal-
ism is a characterization of the intentions or purposes of the inter-
ferer, those who oppose paternalism, as Mill did, have to identify it
solely in terms of the likely effects of proposed policies, and the
readiness of the proposers to consider alternatives. In any policy
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debate which raises the spectre of paternalism, motives which are
properly recognized as suspicious can rarely be challenged dir-
ectly. Double-talk abounds, as well as double standards.

Here is a list of practices which have invited do-gooders to inter-
vene on behalf of their benighted fellows: masturbation (doctors
used to propose clitoridectomy for women self-abusers, and all
manner of restraint for men), dangerous sports (boxing, notably,
but never to my knowledge high-altitude mountaineering which
until recently carried a one-in-nine chance of death per climber
per expedition), gambling, smoking, drinking and drug-taking, eat-
ing ox-tail stew or T-bone steaks, driving cars without seat-belts,
riding motorcycles without crash-helmets, suicide and consensu-
ally assisted euthanasia, incarceration of adults of unsound mind
and prone to self-mutilation and injury. I have deliberately mixed
up the daft, the controversial and the not-so-controversial, so as to
prompt reflection amongst readers.

We know the form of the case that has to be made out for pater-
nalistic interference because we find it readily justifiable in
respect of children. When we lock the garden gate to prevent our
children playing with the traffic, we suppose they are ignorant of
the degree and likelihood of the danger. Or, if we have explained
this carefully, we believe them prone to misjudgement in their
evaluation of the likely costs and benefits. We insist that children
attend school and force them to take nasty-tasting medicine. We
prevent them harming themselves in the ways that their ignorance
or poor judgement permits. As children mature, sensible parents
allow them to take more decisions for themselves. Mistakes will be
made, but one hopes that these will encourage the adolescent to
develop the capacities necessary for prudence — a curiosity about
the future effects on themselves of their conduct, the intelligence
to investigate what these may be, sound judgement concerning the
benefits of risky activities. These skills need to be cultivated
through increasing the opportunities for their exercise. Then, hey
presto, somewhere between 13 and 21 years of age, depending in
most jurisdictions on the activity in question, adults emerge with
the capacity to decide for themselves how best to pursue their own
interests with whatever risk of harm to themselves.

At adulthood or thereabouts, there is a presumption that indi-
vidual agents are in the best position to judge these matters — a
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presumption we shall examine in due course. We suppose that
grown-ups are in possession of all information germane to their
decisions, but if this is arcane or technical, governments strive to
make it widely available, to the point, as with tobacco smoking,
of hitting folks over the head with it on every occasion of con-
sumption. ‘Preappointed evidence’ was Bentham’s term for this
useful practice, approvingly cited by Mill.” We also suppose that
grown-ups can evaluate the benefits of a risky activity, can
achieve a reasonable measure of the worthwhileness for them-
selves of the sort of life they set about. Here there is less scope for
preappointed evidence; the attractions of high-altitude mountain-
eering are likely to be a mystery to non-participants, not least
to those who make some effort to comprehend them by reading
the grim accounts of the activity which the mountaineers them-
selves provide — five weeks of hell-on-earth, then one beautiful
sunset.

Is this presumption reasonable? With respect to the provision of
information concerning the degree and probability of harm, coun-
tries like the UK with compulsory education to the age of 16, sup-
plementing the advice of parents who for the most part wish their
children to be safe, have plenty of opportunities for putting over
appropriate messages. For the adult, preappointed evidence is ubi-
quitous as sports stars queue up for TV opportunities to convince
us of the benefits of walking to work, and government health
warnings are printed on billboards. Interestingly, Mill thought
this principle should apply, too, to the dangers of drugs and poi-
sons — as indeed it does, with appropriate doses and information
concerning contra-indications being supplied with prescribed
drugs. But ‘Doctor Knows Best’ is a safer policy for the majority of
us who are pharmacologically challenged. Mill thought that ‘to
require in all cases the certificate of a medical practitioner would
make it sometimes impossible, always expensive, to obtain the art-
icle for legitimate uses’.®® Most contemporary readers will regard
this as a prescription for a National Health Service, with readily
available services free or cheap at the point of delivery, rather than
a justification of self-prescription.

Matters are very different concerning the value of risky activ-
ities. Here, perforce, societies must leave most adults unprepared.
Again, the example of mountaineering is instructive. Schools and
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families can give children a taste of the experience, but this will be
diluted in homeopathic proportions; taking children on mountains
is not like a trip to the ballet. Risk, at least for the schools and
public authorities who regard their involvement as educational,
must be excised as far as possible; no wonder the glories are obtuse
to the many who cannot imagine what the free and self-directed
pursuit may be like.

Further difficulties concern activities whose point is forever
opaque to non-enthusiasts. At least in the case of mountaineering,
society has cast the gloss of adventure over the game, and the
culture of stoicism and self-knowledge promises a glimmer of
imaginative identification, though aspirants will probably find the
outcome disappointing. But think of train-spotting, Dbeetle-
collecting or playing dominoes!® If one doesn’t do these things,
how can one appreciate their value? Mercifully, the question of
paternalism does not arise here since the hobbies I have mentioned
do not generally harm their practioners. But what, for example, do
we innocents make of the life of the alcoholic or drug-taker? I read
William Burroughs’s Junkie ™ as an advertisement for the liberated
existence of the heroin addict. There is no conventional vice which
does not have, or may not find, its literary, or theatrical, or paint-
erly celebrant of self-destruction. If the glory of seeing a steam-
driven Britannia class locomotive, charging down the line, is
utterly opaque to us, what chance do we have of imagining the
transcendent effects of a shot of heroin?

There is a respectable answer to this question. At the point of
experimental choice, there can be more or less commitment. A
decision to try the heroin may be the cause of one’s foregoing
future acts of choice.” It is unlikely that the sight of Britannia
herself or the exhilaration of winning a clever game of dominoes
will prove addictive. I guess it wouldn’t matter if heroin addiction
were as harmless as the universal human addiction to fresh air.
But, at least in the dismal circumstances in which this addiction is
generally pursued, it is hard to think of addiction as a worthy
lifestyle choice as opposed to the dreadful consequence of an
ignorant or careless mistake. Hard, but not impossible — which
alternative signals the difficulty of paternalist intervention. It is a
just about universal feature of human society that its worst fea-
tures (extreme poverty, homelessness, loneliness) have prompted
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personal strategies of self-oblivion which can be presented as per-
fectly rational in the awful circumstances.

It might be thought that paternalism, given the hostility to it
which I have intimated, poses a particular difficulty to the account
of liberty I have been developing. I argued, following Locke and
Rousseau and, in modern times, Joseph Raz and Philip Pettit, that
our liberty is not enhanced by the opportunity to do evil with
impunity. In fact, concern for our moral liberty may lead us to
endorse social constraints on our actions as the most effective
means of self-discipline. From this point of view, one might judge
that even laws which directly prevent harm to others, laws against
theft, for example, have a paternalistic tinge if they are viewed as
the outcome of citizens’ desire that their resolve be bolstered in
the face of temptation. This line of thought will positively encour-
age paternalistic interference, since it is predicated on a belief in
its necessity.

I insist that the problem is not as severe as it appears. In the first
place, this element of a theory of liberty must be placed alongside
an insistence on a measure of political liberty as promoted by
democratic institutions. Paternalistic interferences which are the
product of rulers imposing their values on hapless citizens — as
parents might regulate the conduct of their children — are not
justifiable. The institutions of political decision-making must
make it intelligible that citizens are imposing these limitations on
themselves, however remote or indirect the mechanisms.

For some, the introduction of democracy onto the scene will
make matters worse. Wasn’t it the illiberal, tyrannical even, ten-
dency of democratic egalitarianism to make everyone’s lives their
neighbours’ business (and to put this prurient concern into social
effect) that Mill noticed from de Tocqueville’s writings on America
which prompted him to write On Liberty ?™ Don’t both democratic
institutions and the democratic temper encourage intrusive pater-
nalistic practices? I am prepared to admit that they might. The
sensitive liberal ear burns daily at the rhetoric of elected politi-
cians who are desperate to keep their fellows on the straight and
narrow to their evident benefit.

To some, this seems to be how they interpret the pursuit of the
public good that they were elected to serve. No sooner are local
councillors elected (on platforms such as reducing unemployment
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or protection of the environment) than they enthusiastically set
about censoring films, sitting on licensing committees and regulat-
ing the opening hours of clubs that young people attend. It never
occurs to them that these matters may not be their proper business.
Just this morning I heard a government (Home Office) minister on
the radio announcing solemnly that a new system of on-line lotter-
ies to be played in pubs represented a serious danger to the moral
health of the nation. It must be investigated! The combination of
alcohol and gambling is reprehensible and dangerous (everywhere,
presumably, except the Royal Enclosure at Ascot). At no point in
the discussion was the suggestion made that this sort of activity is
outside the remit of government authority, that it represents an
opportunity for pleasurable individual misbehaviour which should
be immune to interference.

On the other hand, that democracies have developed in this
intrusive fashion does not entail that they either must or should do
so. Philosophical argument cannot of itself prevent the misuse of
institutions — and even Mill’s harm principle is just that: a philo-
sophical principle. It is not a brick wall whereby households can be
fenced off from their neighbours and all the coercive instruments
of society at large. So we can insist, on the basis of a theory of
liberty, that those who love liberty will not treat their fellow cit-
izens as imbeciles whose lives are to be managed so as to prevent
them harming themselves. In particular, having assured them-
selves that grown-ups have where possible all the information they
need to make prudent choices, they will be cautious about restrict-
ing their fellows’ engagement in risky activities since they will be
humble about their own capacities to discern what good these
activities serve. The democratic citizen who values liberty knows
full well the difference between asking, of herself: Is this activity a
temptation that I wish the state to assist me in controlling? and
asking, in respect to others: Is this an activity that I wish to stop
them pursuing? It is one lesson of Rousseau’s doctrine of the gen-
eral will, of which more later, that genuine democratic institutions
require their participants to think along particular tracks. It is
because he believes he addresses an audience who value liberty
that he cannot accept that its members will violate each other’s
rights.

Finally, although we must acknowledge some space for paternal-
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istic interference, we must insist that this does not give carte
blanche to interfere to even the most straight-thinking, sound-
valued state. Suppose I am correct to believe that I need the help of
others if I am not to harm myself in ways I deplore but cannot
avoid and I accept that self-discipline, on my part, requires social
engagement. If one is alert to the facts of history concerning ambi-
tious state projects of individual amelioration, projects ranging
from Prohibition and temperance legislation to the War on Drugs
(led in the UK at the moment by a Drug Czar!), one will recognize
that the state is very good at creating criminals and not very good
at changing their behaviour.

As we noticed before, we should worry about the effects of gov-
ernment interference, even where it is legitimated by the harm
principle. First, it’s likely to be inefficient, as claimed above; sec-
ond, where it is efficient, we should consider the enervating effects
of big government on the spirit and liveliness of the citizens.”
Family, friends, self-help groups, churches even, represent better
resources for the weak-willed than the agencies of the state. If the
state has a role in enabling its citizens to conduct their lives in
less self-harming ways, this duty may best be discharged, almost
paradoxically, by state support of non-governmental agencies.

Conclusion

There have been times when philosophers radically circumscribed
their task. In the middle years of the twentieth century, some
claimed, modestly, that the analysis and articulation of concepts
was the proper task of philosophers, the limit of legitimate philo-
sophical ambition. In this period, amongst these philosophers, it is
fair to say that political philosophy suffered grievously, although
the clarity and precision of this work affords an example of best
practice in point of style, if not philosophical methodology. Ber-
lin’s work on liberty represented a notable advance on the prevail-
ing standards of philosophical correctness. He showed that an
important ethical concept is susceptible of (at least) two, and pos-
sibly two hundred, different analyses. There is no one coherent
way of thinking about liberty; there are at least two — and these
amount, each of them, to rich traditions, each tradition dissolving
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into disparate components which challenge fellow contenders for
the torch of ‘the best way of thinking about the value of liberty’.
As we have seen, Berlin has been criticized for the exclusiveness of
his categories. Talk of ‘negative’ and ‘positive’ liberty occludes an
underlying schema into which all mentions of liberty may be fitted.
MacCallum’s point may be taken as a legitimate demand on puta-
tive analysis, but Berlin’s real purpose was to demonstrate the
costly ethical commitments of one analysis against another —
where each alternative satisfies the test of conceptual coherence.
If there are many ways of thinking clearly about liberty, as about
democracy or justice, the important question concerns which way
we are to select as most apt to characterize judgements about the
importance of liberty as a political value. Which analysis, amongst
the two (or twenty-two) available, best illuminates why so many
people think liberty is worth striving for? The account I have been
developing is complex — and these are its chief constituents.
Basically, agents are free when they are not hindered in their pur-
suit of what they take to be the good life. Hindrances are to be
construed widely. In a political, or more widely social context,
they will include laws backed by sanctions as well as the coercive
instruments of positive morality. But individuals can also claim to
be unfree when governments in particular fail to empower them in
sufficient measure to attain levels of accomplishment which are
the necessary preconditions of a life which is authentically their
own. In insisting that the object of liberty should be the pursuit of
the good life, I mean to exclude from the value of liberty opportun-
ities to do evil. I mean to include, not merely the wherewithal to
pursue exalted ideals, but also the possibility of fashioning an
autonomous track through the conflicting demands of various
loyalties, interests and commitments. Political institutions can
foster liberty on this capacious understanding in a range of ways.
Democracy is necessary since for many a life of active political
engagement is an important ingredient of the good, intrinsically a
component of self-directed existence, as valuable in its fashion as
the religious life or the life of artistic creation or appreciation.
Democracy has instrumental importance since it enables the fas-
tidious citizen to construct or embrace coercive measures which
impose some discipline on her pursuit of worthwhile goals — where
the imposition of such controls is a necessary supplement to her
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solitary strivings. Whether such constraints are necessary is a
matter of personal moral strength, but even where they are
not, coercion is still necessary to fashion a space for unhindered
activity secure from the interventions of others.

A sound theory of liberty should recognize the Janus-face of the
criminal law in particular. It can serve as a protection, demarcat-
ing with the force of sanctions the boundaries which freedom
requires if the pursuit of the good life is to be safe within them.
Equally, though, and just as obviously, such laws can limit liberty,
as they do when the prospect of punishment makes forbidden pur-
suits too costly to contemplate. If such pursuits are innocent or
necessary for a worthwhile life, the law is acting as a limitation on
freedom.

We have claimed that democracy is a necessary condition of pol-
itical freedom, but as the author of coercive laws it is also a threat.
And perhaps de Tocqueville was right: democratic legislatures, in
their representative form through the operation of the mandate,
are prone to operate capriciously in the lives of citizens, legislat-
ing to solve social problems without a thought as to whether inter-
vention in specific areas of conduct is their proper task. To deal
with this problem of overbusy legislation, as well as to curtail a
society’s moral instincts for self-repression, limits have to be
drawn to the competence of agencies with the capacity to curtail
agents’ freedom. The most familiar ways of doing this are through
the applications of principles which may or may not be given con-
stitutional entrenchment. Mill’s harm principle is one such; a
principle of protected rights is another. This may be thought an
alternative to the harm principle or else as a supplement to it.
Other candidate principles have been examined, including prin-
ciples of legal moralism and offence. I have argued that these are
not independent principles. Either they are defective or best taken
as appeals to the relevance of specific types of harm. The most
difficult cases for the harm principle concern paternalistic inter-
ference. Here the concern to prevent agent’s harming themselves
cuts across the value of autonomy which is the deepest justifica-
tion of free institutions. Formally, there is something odd about
the application of a principle of autonomy to justify coercion. It
may be necessary where a measure of coercion establishes the
social conditions necessary for an autonomous life to be engaged —
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as with children. With adults the situation is altogether different.
Governments and citizens individually should be modest in respect
of both their ambitions and effectiveness concerning the likeli-
hood of their interference promoting the good of their helpless
and obdurate fellow citizens.
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Chapter 4

Rights

Introduction

Nowadays the rhetoric of human rights seems to be just about
universal. No tyrants, no autocracy, seem to be so benighted that
they refuse, in public at least, to endorse the claims of human
rights. In practice they may jail or torture political opponents, or
refuse to educate women, but when applying for aid to the United
Nations they will give solemn assurances that human rights are
respected in their jurisdiction, respected at least as far as is prac-
tical under conditions of emergency, respected at least in point of
intent: that when the current crisis has been alleviated, normal
conditions will be swiftly resumed. ‘Normal conditions’, of
course, will comprise the promotion and protection of a standard
list of human rights. The ‘standard list’ is likely to be provided by
the United Nations Universal Declaration of Human Rights or
the European Convention for the Protection of Human Rights. If
any political principles have been elevated to the pantheon of
political correctness, to the point where denial of them taints the
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innocent philosophical sceptic, human rights have. This makes it
all the more important that we examine their philosophical
credentials.

Human rights have acquired a quite unique standing amongst
political values, partly as a consequence of this official inter-
national recognition. Initially, they could be easily listed — rights
to life, liberty and property. In the American Declaration of
Independence, ‘the Pursuit of Happiness’ was included; The
Rights of Man as declared by the French Revolutionary Assembly
incorporated rights to liberty, property, security and resistance to
oppression. In the United Nations Charter and the European Con-
vention, the so-called social and economic rights have been
included, rights to health, education, welfare provision and much
else. The call for rights has overstepped even these capacious
boundaries, to the point where readers will encounter demands
that a previously unheard-of human right be recognized just about
every time they open a newspaper. The infertile claim a human
right to give birth and the fertile claim a human right to abortion.
The practice of installing prepayment meters for water has been
denounced in the UK as the violation of the human right to a
mains water supply.

Such claims may be made to sound silly. Sometimes they are.
Most often, they suggest that their claimants are deriving the
legitimacy of the demands they make or the illegitimacy of the
practices they denounce from more general principles of rights.
Either way the language of rights has become ubiquitous.

In the comfortable West, at least, a cynical reason for this may
be offered — a reason that I don’t feel qualified to assess. Cold
War warriors, it has been suggested, feared the obvious attractions
of communist ideology to the poor and starving of this world,
for much the same reason that nineteenth-century British politi-
cians feared calls for the extension of the franchise: calls for the
end of private property as we know it invite the poor to trespass
and help themselves. An alternative ideology was necessary to
combat this malign doctrine and the theory of human rights fitted
the bill nicely. Citizens of the West, it is suggested, have come to
believe the propaganda of their own governments. Criticisms
which are expressed in terms of a denial or violation of human
rights have acquired a distinct potency. For all these reasons, it is
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urgent that the political philosopher investigates closely the
notion of human rights.

Analysis and definition
Preliminaries

The language of rights is lumbered with jargon — no bad thing if it
serves a clear technical purpose. But the jargon has to be
explained and clarified, and the task can be as nit-picking as any
that philosophers have devised. Let us get down to it.

Our main focus will be on rights which are universal, universally
claimed or universally ascribed, rights of the form that, if anyone
has them, everyone does. These will be what the French declared to
be the Rights of Man; often they have been described as natural
rights. Hegel, for reasons I will return to later, called them
abstract rights. The term ‘human rights’ is best, for two reasons:
first, it connects with the language of the charters, declarations
and conventions mentioned above which inscribe rights as a prin-
ciple of international law. For better or worse, it is human rights to
which these documents refer and so it is human rights that citizens
claim against their governments. Second, the older term, natural
rights, carries with it a distinct provenance. Natural rights, to
simplify, were deemed natural because they were the product of
natural law. What is natural law?' To many, it represented that law
which God had prescribed as apt for creatures with natures like
ours, those rules which God had determined that humans should
follow if they are to fulfil the purposes He had laid down for them.
If humans cannot be expected to fulfil their prescribed purposes
unless they respect each others’ claims of right, we have an argu-
ment that natural law sanctions natural rights. In a nut-shell, this
is Locke’s argument for natural rights.

It is a good argument, too — so long as one accepts the theo-
logical premisses. We cannot imagine how humankind might be
the trustees of God’s purposes without God granting them the
necessary wherewithal, the moral space and essential resources
required for their accomplishment. If God’s prescription of the
moral space of rights is necessary for His subjects to fulfil His
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purposes, this severe injunction must bind not only persons who
would wantonly interfere with each other’s activity, but also the
state, in particular, sovereigns, who were unaccustomed to finding
normative limits to their exercise of absolute power.

However strong the argument, protagonists cannot expect it to
find support from those who would deny, or remain agnostic, with
respect to the theological premisses. A secular counterpart is evi-
dently needed. Locke himself suggests that one is available when
he insists that reason may be employed to derive the necessity and
content of a system of rights — and this track will be followed later.
For the moment we should recognize that talk of natural rights
carries the transcendental, non-naturalistic, imprint of talk of
natural law. If the whiff of sanctity is unattractive to many, there
is little value in trying to spread it. That is the further reason why
it is best to speak of human rights.

Human rights are a species of moral rights; generally, they
register moral claims and are to be vindicated by moral argument.
As such they have been contrasted with legal rights, which are the
product of some specific legal system. This contrast in provenance
may conceal a good deal of overlap. The law may recognize moral
rights, embodying in statutes standard liberal rights — to free
speech, freedom of association or religion or whatever. This recog-
nition may take the form of the explicit incorporation of an inter-
national charter into a municipal legal system or it may be effected
as specific proscriptions outlaw e.g. theft or unpermitted use of
personal property. But not all moral rights may be recognized in
particular legal systems. The legal systems may be defective. There
may also be good reason, in particular cases, why moral rights
should not be made legally enforceable. The ancillary costs of
legislation and enforcement, including the augmentation of police
powers, for example, may be too costly to bear. Most often, one who
claims a moral right will demand that this right become a legal
right, enlisting the powers of the state for their protection or the
delivery of some resource, or else requiring the state to constrain
itself in the delivery of other goods if these services would involve
the violation of rights. But this distinction is worth marking, not
least since it sets up for discussion Bentham’s dismissal of talk of
natural rights as nonsense.”? Legal rights, by contrast, are the
creations of legal systems.
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The straightforward distinction of legal and moral rights
occludes a further distinction between positive rights and what we
may call critical rights, echoing H.LL.A. Hart’s distinction between
positive and critical morality.® On this account, positive rights will
be rights that are recognized within some appropriate system of
actual, operative, rules. Legal rights are evidently positive rights,
but other systems of rules may recognize rights claims. Thus
religious rights may be positive, as when worshippers have the
right to be married in church or buried in a churchyard. Positive
rights may be assigned within the rules of games. If an opponent
leads out of turn in a game of bridge, declarer has rights to require
one of a range of optional continuations of play. Most confusingly,
one may also speak of moral rights as positive rights in circum-
stances where a recognized system of moral rules entitles one to
make a legitimate claim. Thus parents may claim a positive moral
right to obedience from their children and children a positive
moral right of independence upon reaching maturity. Where all
parties agree that this is part of the system of domestic regulation
which binds them, that this is how, in fact, morality works here,
positive moral rights are being described. One may, of course,
accept that a parent’s moral right to beat her child is positively
established within a given community without endorsing that
system of positive morality, just as one may identify a legal rule
which one judges to be iniquitous.

By contrast, critical rights are the rights that ought to be recog-
nized, whether, as a matter of fact, they are recognized or not. It
would be odd to claim a critical legal right. Why not state simply
that the law ought to recognize such and such a right where, in
fact, it does not? But there is logical space for such a locution.
There is a special point for insisting on its application in the case
of morality, since a system of positive morality may be criticized in
respect of rights on two fronts: first, it may recognize rights which
can find no critical endorsement. We can use again the example
mentioned above. Parents may insist, wrongly, the critic protests,
that they have the right to beat their children. The parents may be
correct so far as the positive morality of their community is con-
cerned. Third parties may judge that they do no wrong, perhaps
that they should be praised even for not sparing the lash, not spoil-
ing the child. The critic, on the other hand, judges that there is no
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such critical moral right, that the practice of corporal punishment
does not satisfy whatever tests critical reflection imposes — and,
obviously, the critic may claim that the exercise of such a positive
moral right violates a right not to be physically assaulted.

Second, critical reflection may support the case for rights which
positive morality does not recognize. Where positive morality may
grant parents a veto over the prospective marriage partners of
their children, critics may demand that adult children have the
critical moral right to decide these things for themselves,
independently of parental permission. Of course, just as legal
rights may coincide with moral rights, so may positive moral rights
coincide with the rights demanded by a critical morality. In such
cases, one acknowledges that the positive system of moral rights is
in no need of repair.

One may think that this distinction — of positive and critical
moral rights — is a distinction with a rationale but no purpose.
Later in this chapter, we shall see that much hinges on the question
of whether rights have some distinctive moral force. At that point,
I shall insist that the distinction which I have just drawn is vital
for a clear construal and successful answer to the question.

Hohfeld’s classification

Wesley Hohfeld’s analysis of rights is an exemplary study in juris-
prudence. Hohfeld’s prime concern, as the title of his book, Fun-
damental Legal Conceptions as Applied in Judicial Reasoning,
reminds us, was the understanding of fundamental legal concepts.
His analysis of rights was focused on legal rights, but it has proved
useful to students of rights more generally. Basically, he claimed
that the notion of a legal right was ambiguous, having four dis-
tinct senses. He himself believed the ambiguity was so endemic
and productive of confusion that we should cease to speak of legal
rights altogether. It is fair to say that his disambiguation was so
successful, the lessons of his careful analysis so widely learnt, that
this proposal has proved unnecessary.
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Liberty rights or privileges

When we say ‘P has a right to x’, we may mean no more than ‘P has
no duty not to x’. A right of this sort was termed a privilege by
Hohfeld; others have termed it a bare liberty or a liberty right. The
most important feature of such rights is that they are compatible
with others acting in ways that prevent the bearer of rights from
x-ing. The most famous example of a liberty right is that of Thomas
Hobbes’s right of nature, defined as ‘the Liberty each man hath, to
use his own power, as he will himselfe, for the preservation of his
own nature’.’ Hobbes’s point, in insisting that persons may use
even one another’s bodies, is that if one’s life is at stake, all is
permitted. It is rational to use others as a human shield, perhaps,
when the bullets begin to fly. But if, for Hobbes, I do no wrong
when I use your body in this way, you, equally, do no wrong when you
resist (or duck). No one else has a duty to permit you to exercise
the right. Suppose, as Locke believed, one has the right to labour
on land that is unowned and thereby to bring it under ownership.
This right, too, is a liberty right. Everyone has this right. If you
reach the vacant land before I do, and work upon it productively,
the land is yours, notwithstanding my efforts to claim it.

Claim rights

Claim rights are undoubtedly the most important rights in polit-
ical theory. On this understanding, one who asserts a claim right
to x, claims that some other party has a duty to let him x or a duty
to provide x. Thus ‘P has right to x’ entails that some Q (a specific
agent, a government or, indeed, everyone) has the duty not to inter-
fere with P’s x-ing or a duty to provide x, where x is some good or
service. Already we have introduced some complexity into the
analysis, and this is worth teasing out.

Rights, we are often told, imply duties. Often, this is the barely
concealed threat of the politician who wishes to instruct people
that if they do not act responsibly and toe the line, rights will be
withdrawn. For others, such a statement may be a gentle reminder
that those who claim the moral stature of bearers of rights also
have the stature of holders of responsibilities. In both cases, the
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appearance of logic is doing swift service for what are, at bottom,
substantial theses which require careful argument and considered
application in the circumstances of their employment. It is at least
open to argument that one may have rights but no duties. In
essence, this is how Hobbes characterized the position of the sov-
ereign vis-d-vis the citizens — the sovereign has rights against the
citizens but no duties to them. The citizens have duties to the sov-
ereign, but no rights, other than the residual right of nature,
which they can claim against the sovereign who threatens their
lives. This is as clear a characterization of absolute sovereign
power as any. The thesis, Hobbes’s thesis, that a rational agent
would endorse this asymmetrical pattern of rights and duties, can-
not be repudiated by any logical thesis to the effect that rights
entail duties on the part of the rights holder.

In the case of claim rights, a clear logical thesis is available.
Claim rights are, logically, correlative to duties. This correlativity
thesis is what distinguishes claim rights from liberty rights. In the
case where P’s right to x entails a duty on the part of Q not to
interfere with P’s x-ing, we have a right of the classical liberal
form, a right of non-interference. Thus one who claims a right of
free speech claims that the state (and, no doubt, other citizens
severally) have a duty not to prevent her making her opinions
known to other citizens. They may not have a duty to listen, but
they do have a duty not to shut her up. Rights of this sort have been
termed negative rights and rights of action.’

By contrast, claim rights of provision (positive rights, rights of
recipience) engage a different dimension of correlativity. This is
the case where P’s claim right to x imposes a duty of service on
some Q. P’s right that Q fulfil a contract is of this sort. Amongst
human rights, such rights as those to education, decent working
conditions and health-care impose a duty of service provision on
the appropriate governmental (or international) agencies.

The correlativity of rights and duties in the case of claim rights
should not be taken as a thesis asserting the analyticity of the
corresponding claims concerning rights and duties. In insisting
that P’s claim right to x imposes a duty on some Q, we suggest (and
most certainly do not preclude) a justicationary thesis to the effect
that Q’s duty may be derived from P’s right, that P’s right is
the ground of Q’s duty” Exactly how the derivation may be
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accomplished may be a complex issue. P’s right may give rise to a
range of duties distributed amongst different agencies.®! My right
to life imposes a duty on other persons not to kill me and perhaps a
duty of care whenever others (in a manner not too costly to them-
selves) can prevent third parties killing me or, in Good Samaritan
cases, give me necessary first-aid. This right may also impose a
duty on the state to protect me against killers.

This cluster of distinctions (rights of non-interference vs rights
of provision, rights of action vs rights of recipience, negative
rights vs positive rights) has been the source of continued argu-
ment concerning human rights, not least since it has been related
to the distinction of classical liberal rights from the social and
economic rights promulgated in the 1948 UN Charter, and I shall
return to it later. For the moment let us continue the task of
charting the terminology appropriate for claim rights.

The next distinction to be uncovered is a point of jurisprudence,
as signalled by the Latin vocabulary — the distinction between
rights in personam and rights in rem. Rights in personam entail
correlative duties on the part of assigned individuals. The clas-
sical example is that of the right of the creditor to the debtor’s
service. If you promised to pay me £100, I have the right, in per-
sonam, to claim the £100 from you. Rights in rem are rights claim-
able against anyone or any institution. My right to wander through
the streets of Glasgow is a right I can claim against anyone who
tells me to clear off, individuals or officials, a right against the
world. Where human rights are concerned, rights of non-
interference are generally rights in rem — rights claimable against
anyone who may contemplate interference. Human rights in per-
sonam are hard to find, but there may be examples. The rights of
children against their parents, to fostering care, may be an
example. Certainly the duties of parents are not the same as the
duties of citizens, although tax-payers may have a duty to foot bills
for the costs of child-care where parents prove incapable of fulfil-
ling their duties.

A last distinction has been usefully explored in recent years by
Jeremy Waldron — that between special rights and general rights.’
Special rights arise out of some contingent deed or transaction;
the standard example, again, would be the rights arising out of a
promise or contract. It is (Just) imaginable that there could be a
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world without promises. In which case, in this peculiar world,
there would be no promisee’s rights. If victims have a right to
compensation from those who violate their rights, this right, too,
would be a special right. It is contingent on the occasion of neg-
ligence or crime. General rights, by contrast, are not the product
of contingencies. A person’s right to life, violated by his murder,
holds independently of anything that he may have done or suf-
fered. It follows that general rights are universal. A right is general
which ‘all men have if they are capable of choice: they have it qua
men and not only if they are members of some society or stand in
some special relation to each other’.’ An equally useful way of
drawing this distinction is to equate special rights with con-
ditional rights and general rights with unconditional rights. In
fact, this second way of putting things strikes me as superior. It
allows us to say that everyone has the right that promises to them
be kept, subject to the condition that a promise has been made.
Everyone has the right to compensation, subject to the condition
that they have been injured.

These distinctions offer us a useful apparatus for characterizing
philosophical disputes. But they are not sledgehammers designed
to effect knock-down arguments, capable of silencing opponents by
their sure-handed employment. Take the distinction of rights of
non-interference and rights of provision. Some have insisted that
genuine human rights are general rights holding in rem. This is
unproblematic if one is characterizing the traditional liberal free-
doms — the rights to life, free speech, association etc. ... All per-
sons may have them, claiming them against all others who may
interfere. It is held, by contrast, that rights of provision, positive
rights, in particular the social and economic rights recognized by
the United Nations Charter, immediately give rise to problems.
With rights of non-interference, everyone has a correlative duty
not to interfere. With rights of provision, someone must have a
duty to make available the goods and services claimed of right. But
who, exactly?!!

The wrong way to settle this issue is to insist that since genuine
human rights are rights in rem, held against everyone, and since it
is impossible to hold everyone responsible for the provision of the
necessary goods, in the same way that everyone has a responsibil-
ity not to kill others, rights to the provision of goods and services,
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such as the economic and social rights, cannot be genuine human
rights at all. A proponent of economic and social rights may sim-
ply challenge the premiss that genuine economic rights are rights
in rem. Clearly a lot of work has to be done in specifying exactly
who or which agency has the duty to provide the goods demanded.
In the case of the right to education, for example, duties may be
assigned to parents, to tax-payers, to schoolteachers, to local
authorities and the state, or to international, intergovernmental
agencies. Everything depends on what the right to education is
thought to entail in the particular circumstances.

It may look as though the lack of specificity here, in respect of
the agent or agency against which the right is claimed, itself marks
a striking contrast between rights of non-interference and rights
of provision. But this would be a mistake. Take a standard negative
right, what looks at first sight to be incontrovertibly a right of non-
interference — the right to life, in pristine colours, construed as the
right not to be killed, a right claimed against all others. In any
realistic circumstances, one who claims such a right will not be
satisfied with proscriptions that make it clear that one who vio-
lates such a right does wrong. She will require protections more
solid than this. She will require, of her government, that such acts
are declared illegal. Further, she will require that the institutions
of government (in this case, primarily the police), take whatever
actions are necessarary to protect her from potential violations.
Against explicit threats to herself or to those of her sex, race,
ethnic or religious community, special protection may be required.
Against a background of general risk, she may demand that the
agencies of the state undertake whatever preventive measures may
best protect her and all others. Whatever the social background or
perceived incidence of danger, citizens may demand institutions to
back up the legal proscriptions designed to protect rights. They
will insist upon courts of law to judge guilt and penal institutions
to inflict whatever punishments the courts deem appropriate. Just
as soon as one begins to specify the form of institution required to
achieve protection, to guarantee as far as possible the moral space
required to pursue whatever activities one claims to be legitimate
as of right, one is committed to the provision of resources to
finance the protective activities. Characteristically, rights of non-
interference are claimable both in rem, against all and sundry who
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would agress against the individual, and in personam, where spe-
cific individuals or agencies have duties of protection, prevention
or care. We saw above the range of persons and agencies who may
be assigned the duty of providing education for the young.
Much the same list of agencies may be enlisted as guardians of the
security of young people.

A similar reply can be made to those who urge that it is a condi-
tion of the existence of human rights that it be practically possible
to fulfil the duties to respect them. This is easy, it is claimed for
rights of non-interference. These call on agents not to interfere,
not to stop others wandering the streets, using their private prop-
erty, worshipping their gods. There is an infinite number of actions
I can be called upon not to do. Logically, I can comply with an
infinite number of such claims against me. This is not so with
respect to duties of provision, since these require resources for
their fulfilment — and the resources at anyone’s disposal may be
limited. This is as true of states as it is of individuals.

This is a striking difference between rights of non-interference
and rights of provision. Controversy arises just as soon as this
distinction is deemed to coincide exactly with that between the
classical liberal rights and social and economic rights, and the
social and economic rights are downgraded, judged improper
because they are impracticable. As we have seen, rights of non-
interference can be very onerous in respect of the costs placed on
agencies deemed apt for their protection. As soon as the preven-
tion of crime is judged a proper strategy for those charged with the
protection of citizen’s rights — and this looks sensible to me —
where does crime prevention stop? Many have pointed out that,
since the Devil finds work for idle hands, a strategy of full
employment is a constructive way for a society to protect the nega-
tive rights of its members. We know that most violent crime is
inflicted by the desperately poor upon those as poor as themselves.
Some believe that more generous welfare provision will reduce the
incidence of this sort of rights violation. They may well be right.
This is a straightforwardly empirical matter. But again, if as a
matter of fact, they are right, the resources required for the effect-
ive protection of citizens against assault and robbery may need to
be massive.

The most reasonable conclusion to draw is not that it is improper
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to ascribe rights in circumstances where provision or protection is
costly, but that such protection and provision should be effected in
a systematic, institutional fashion, and the costs of systematic
provision should be widely borne. Of course, I should not be
responsible for the entire costs of your child’s health-care, but
then I alone should not be responsible for the costs of protecting
your child (and every other child) from assault. All rights, negative
or positive, liberal or socio-economic, require institutional support
and the costs of such support should be distributed amongst mem-
bers of the community which is responsible for making provision.
Assigning responsibility, and issuing the appropriate tax bills,
may be a controversial political exercise but the difficulty of the
task should not lead us to devalue the rights which require us to
engage it.

The analytic apparatus I have been introducing promises sim-
plicity and clarity in the way we think about claim rights. It does
not promise simplicity and clarity in respect of working out what
thinly described rights (e.g. the right to physical security) demand
of whom in what circumstances or of devising policy proposals for
giving them effect.

Powers

The third element of Hohfeld’s analysis of legal rights concerns
rights as powers. The classic example of such a power is the
right to bequeath property. The species of power in question is
the power to alter assignments of rights and duties. This may
seem a peripheral sense of legal right and its application in the
field of human rights may seem even more limited. There are
striking examples, though, of human rights or elements of
human rights which look very much like powers as Hohfeld
describes them.

One element of the right to private property is the right to
acquire or take into possession goods that are unowned. There is a
very great puzzle here that much exercised John Locke. Think of
unowned goods as common stock, unowned land as a common
resource. Suppose everyone has a liberty right to use what they
can get hold of or work upon. On what grounds may anyone be able
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to take goods or land from this common stock, claim it legitimately
as his or her private possession and disbar all others from the use
of 1t? This is not a problem we shall take up here — but notice the
form of the right claimed by the first occupant or labourer who
takes the good into private property. It is presumably the right to
alter the rights and duties of all others who may hitherto have had
the opportunity to use the resource. If the argument works as fol-
lows: Through my useful labour on this unowned land, I acquire
the right to exclude all others from its use, I am claiming a right in
the sense of a power to alter the rights of others. Hitherto, they
had a liberty right of acquisition or occasional use, maybe. Now
they have no such right. Indeed my act of appropriation has
created for them the duty not to use the land or travel across it
without permission.

Another right which looks very like a Hohfeldian power is the
democratic right of political participation, construed as the right
to take part in political decision-making by casting a vote, either
directly for a policy option as in a referendum, or indirectly, for a
representative who will have further decision-making powers. It is
not easy to see this as a claim right, analysable as negative or
positive, a right of non-interference or provision (though voting
mechanisms need to be organized and made available as a common
service and interference with the citizen’s access to this service
needs to be prohibited).!? Perhaps it is best seen as a Hohfeldian
power, to institute or alter, along with other voters, the legal rights
and duties of fellow citizens.

Immunities

Hohfeld’s final category of rights, immunities, is perhaps the least
important or least noticed. An immunity, technically, is the
obverse of a power. P has an immunity with respect to x if no Q has
the right, in the sense of a power, to alter P’s legal standing with
respect to x. An immunity is frequently an important element of
rights more loosely construed. As Waldron points out, rights
which are entrenched as the subject of constitutional guarantees,
protected by a Bill of Rights, say, involve an element of immunity:
‘not only do I have no duty not to do x or not only do others have a
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duty to let me do x but also no one —not even the legislature —has a
power to alter that situation.”

A different example is found in the idea of ‘due process’. Law
courts, evidently, have powers to alter the rights of those found
guilty. Many of the rights which come under the heading of rights
to a fair trial in accordance with the due processes of law, can be
best understood as immunities, as protections against arbitrari-
ness or excess in the use of those powers. Thus one aspect of the
right of silence is best understood as an immunity against the
power of juries to draw the inference of guilt or self-serving
concealment against defendants who refuse to testify at their trial.

Generic rights and specific rights

Hohfeld’s analysis was a virtuoso enterprise. Its success, in forcing
us to think through the logical implications of rights claims,
throws up a further problem. Declarations and charters, as well as
common usage, list rights in very general terms: life, property, wor-
ship, association, health-care, education, to list a few. We know
that matters are much more complicated than this. We know that
the central terms, ‘life’, ‘property’, etc. are serving almost as slo-
gans for a complex constellation of Hohfeldian privileges, claims,
powers and immunities, in any concrete employment. If we ask, in
respect of the positive assignment of rights in any specific legal
system, what, say, the right of private property amounts to, we may
be given volumes of legal textbooks, detailing case and statute law
— all with the proviso that things will have changed since publica-
tion: check the latest Law Reports. This is the state of affairs with
respect to positive law. Add to it the complexities of unenforceable
positive morality concerning private property. This would
lengthen the library shelves were it to be codified — which, of
course, it could not be. When should we say ‘Please . ..” and ‘Thank
you’ and when not?

As philosophers, it looks as though we are faced with two alter-
natives: Is there in some sense a generic right to be defended or
opposed — in this case the right to private property — or do we need
to justify, severally, each of a number of specific rights (which may
have the character of liberty rights, claim rights, powers or
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immunities) which somehow together amount to the right in ques-
tion, the right of ownership?

Clearly arguments at both levels may be engaged. Waldron, for
example distinguishes ideals of collective, common and private
property'* and argues that, at this level of abstraction, the differ-
ent property systems may be compared under an evaluative
schema. This is plausible, or at least recognizable: one philosopher
may point to the advantages in point of utility of a system of pri-
vate property; another may defend a system of common property as
necessary for the promotion of freedom. They both agree that it is
the property system, thus abstractly conceived, that calls for
defence.

But the opposite view is equally plausible. One may believe that
the system of private (or common) property can only be justified
piecemeal, in a bottom-up fashion. Suppose one believes that the
right to private property is a congeries of discrete rules concern-
ing possession, exclusive use, management, receipt of income, cap-
ital value, security and transmission, etc. ..."” One may require
that each of these be vindicated separately. One may endorse
rights of bequest — but these may conflict with rights of inherit-
ance. One may insist upon rights of income from property and
dispute that these give rise to the liability of payment of tax. What
looks to be the core right — exclusive use of what one owns —may be
limited or rejected on occasion of national emergency, or because
a local authority requires the land for a bypass route or the con-
struction of necessary housing. Individual rights may have to co-
exist with incompatible national or local rights according to some
established system of adjudication. A tidy solution would find a
line of justification for the generic right which could be employed
to examine the credentials of the separate elements of that right
as these are examined. An untidy solution would find one argu-
mentative strategy being employed in defence of the generic right
and then different approaches being adopted for whatever specific
rights are deemed to comprise it. Thus one may find oneself justify-
ing the generic right to private property as necessary for freedom
and yet recognizing that rights of inheritance (as against, perhaps,
rights of bequest) cannot be justified in this way. Maybe utilitarian
arguments are the only ones which can find a purchase here.
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Individual and group rights

There can be no doubt that the traditional rhetoric of natural and
human rights focused directly on the rights of individual human
agents. Rights are held by individuals against each other and
against supra-individual agencies, most particularly the state.
Although Hegel claimed that notions of individual rights origin-
ate in the concepts of Roman Law, and Richard Tuck, a modern
historian, traces their origins to the early Middle Ages,'® the
notion of equal, universal rights first blossomed in the seventeenth
century: for some a product of the individualism explicit in Prot-
estant theology (each person having her own access to God and
His revelation in sacred writings, unmediated by priests and
saints), for others the ideology apt to emergent capitalism, for still
others, a political response to the development of the nation-state
—and all of these stories have some claim to truth.

Central to all these accounts is the idea of the person as the
proper subject of rights, where person denotes the minimal moral
status to which modern individuals do (or should) aspire. Person
thus becomes a technical term of moral metaphysics, designating
the individual human being as the maker of moral claims, the
bearer of fundamental rights. To see oneself as a person is to make
claims of right and, an important corollary for most rights theor-
ists, to recognize the equivalent claims of others. Hegel character-
izes this conception of morality in his commandment of right: ‘be a
person and respect others as persons.’”” For Hegel (not frequently,
and for good reason, thought to be one of the classical advocates of
human rights), it is a distinctive feature of the modern world that
individuals see themselves as discrete and different, atomistic loci
of personal moral claims of right, a status asserted against others
and recognized when asserted by others. You may well ask: What is
the default position? How could persons not identify themselves in
this elementary and obvious fashion? Hegel’s answer is that this
reflective perspective on the moral self is an historical achieve-
ment. Time was, man’s first response to the question: What or who
am I? put as an enquiry into one’s moral identity, would be
answered by spelling out one’s membership of a family, tribe or
wider community — an ancient Greek polis, perhaps.

We don’t need to concern ourselves with this historical debate.
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It may be that Hegel is wrong to view the claims of personality as
historically emergent and parochial. Maybe individual human
beings always, as a matter of fact, saw themselves as discrete
human atoms. Hegel himself emphasizes that this is at best a par-
tial and incomplete conception of the moral self. Nonetheless, as a
description of the associated metaphysics of the human rights
tradition, this account of the person is spot on. It enables us to see
very clearly the foundation of rights claims in a social ontology
which emphasizes the moral potency of discrete individuals, since
rights claims serve to establish the moral boundaries of distinct
persons. Moral rights serve as ‘hyper-planes in moral space’ for
Robert Nozick,' partitioning the moral universe into a collection
of individual rights bearers. The language of rights, para-
digmatically, expresses the distinctive moral vocabulary of the
metaphysical perspective of discrete persons. Both Hegel, in his
discussion of ‘abstract rights’ (‘abstract’ because all that persons
have to say for themselves qua persons is that they are essentially
different from each other — there are no ends or goods distinctive
of the sense each has of himself as a person) and Nozick, in mod-
ern times, in his discussion of rights as side-constraints (of which,
more later) capture the heart of rights talk.

But to say that they capture the heart of rights talk is not to
endorse that talk or the metaphysical doctrines it encapsulates,
nor is it to claim that this individualistic perspective gives us the
whole story about rights. It clearly does not. It explains the force,
and for some, the priority of negative rights. It explains the sense
in which rights violations are seen as boundary-crossings, but not
the sense in which they may be failures of provision. But this is
water under the bridge. Our central issue here concerns the typical
subjects or bearers of rights, and, according to the account just
sketched, these will be individual human beings. There is an
intimate connection between a metaphysics of social singularity,
social atomism, if you like, and claims of right which demarcate
the boundaries of that singularity.

This has been noticed by critics of human rights as well as their
advocates. Within the socialist tradition in particular, there has
been a marked hostility to human rights talk predicated on this
implicit individualism. With respect to Marx himself, this hostility
principally derived from the thought that this metaphysics of the
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person cut no deeper than economic man, the isolated consumer,
producer or party to economic contracts, more particularly, the
bourgeois capitalist entrepreneur. So the rights of man are in
truth the rights of capital; the morality of rights is the appropriate
ideology of capitalist production.’ But Marx’s point is wider than
this and has been taken up by many who would repudiate the
typically Marxist critique. The more general claim is that the
metaphysics of the person, which stands as the foundation of doc-
trines of human rights, is fundamentally mistaken. This charge
comes 1n a variety of forms. At its most radical it is the thesis that
the person, as thus technically construed, is a fiction. There is no
such thing as the isolated, atomic, bounded and discrete human
agent. We are all of us, through birth and history, members of
various communities — families, tribes, nations: whatever living
associations frame our identities. This is the central theme of
modern communitarianism.”

It is obviously true, if we think of the person-as-bearer-of-rights
as a solitary individual, a Robinson Crusoe, or as a person bereft
of all affective ties to other human beings, recognizing no allegi-
ances or claims of membership, that there are few or none such.
The ‘unencumbered self’ is a fiction.” But to speak of the person as
discrete and bounded should not be taken to express the whole
truth concerning the social ontology of individual human beings
or their derivative moral or political standing.

The metaphysical debates of liberals and communitarians con-
cerning the proper ontological locus of rights and duties cannot
be reviewed here. So let me state my own view without argument
and with an invitation to readers to pursue matters further: of
course we are, severally, discrete human beings. The further
thought that we are persons confers moral potency to this, now
almost universal, perspective amongst self-conscious agents. As
individuals we have interests so strong that they require us to
impose duties on others. The right to life, taken as an assertion
against others that they shall not murder us, is a clear example of
this way of thinking. So is the right to health-care, where this is
not claimed on the basis of e.g. one’s role as family breadwinner,
but on the basis of one’s own interest in continued living. The
right to freedom of occupation, taken as a denial that others may
allocate to us tasks which match their conception of our abilities,
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is another. The nearest we get to an argument here is the thought
that such claims as these would be unintelligible were we not to
identify them as the demands of individual human beings. But this
is not to insist that all human rights claims have this character.
The obvious counterexamples are the political rights: standardly
the right to vote, but otherwise the various rights which are
required by the ideal of participation in the political life of the
community — rights to the free expression of opinions, of free
access to information, to the free association of like-minded indi-
viduals to review, and if necessary amend, their political commit-
ments and to publically agitate on behalf of these — to hold public
meetings or otherwise demonstrate their policy proposals. None of
these rights make sense as the precondition of individual projects.
Each of them presupposes a basic recognition of citizenship: the
thought that, alongside others, one has an active part to play in the
political life of the community. Political rights, for the most part,
make sense against a background of communal participation in
the decision-making processes of the community. The citizen takes
part qua citizen, in a manner that would be unintelligible if alle-
giance to the decision-making powers of the community were not
understood. It is as citizen, not as person, that one claims political
rights.

This idea — that individuals first cite their association with
others, then demand as rights whatever this effective association
demands, has application over a wide range of characteristically
human activities. Not only do we think of individuals having
rights as members of groups, we think of groups of people having
rights themselves. Talk of families having rights, or clubs, or
churches, or firms, or still wider communities being rights bearers,
is not metaphorical, nor does it reduce to a concatenation of indi-
viduals’ rights. The relation between the rights of a community
and the rights of individual members may be complex and distinct-
ive. A crofting township has exclusive rights of land use. Only
members may graze cattle on the common land. Individual crofters
have inclusive rights; each may graze up to five cattle, let us say,
without infringing the grazing rights of other crofters.?? Often the
articles of association of groups will make provision for individual
rights to be assigned upon dissolution of the group. Club members
may have individual rights to a share of receipts, should jointly
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held property be sold, for example. Individual members of families
will be assigned rights to a portion of the family assets should the
family dissolve in divorce. It would be a mistake to deduce that the
assignment of rights which follows dissolution reveals the basic
pattern of rights holding when the association is operative. A
structure of inclusive rights is not shown to be exclusive after all
simply because exclusive rights are granted when the association
is wound up. Following divorce I may expect to claim half the value
of family assets. It does not follow from this that I, presently
married, own exclusively half the family car.

Group rights are tricky to analyse because groups have radically
different normative structures. Still, one interesting thought may
be hazarded — that the assertion of group rights always attests the
existence of the group as a unit of moral agency, having something
of the boundedness and singularity claimed for individual persons.
One way of making sense of the notion of an artificial or corporate
person is to mark the distinctiveness of the hypothesized group in
terms of the legitimacy of rights claims. Families have rights that
may be asserted against other families or other institutions. As a
parent, I recalled being mildly worried by my children’s reports
that they had been invited by their class teacher to recite some
‘news’. Principle (I insist!), rather than bad conscience or potential
embarrassment, caused me to worry that family privacy rights may
well be invaded by this practice. Nations, likewise, advertise them-
selves as units of moral agency when they claim rights of terri-
torial sovereignty against invaders. It would be a mistake to think
that politicians who denounce territorial aggression are speaking
up as the agents of those individuals whose private holdings are
under threat. Does it make sense to speak of the rights of the
human race? I can think of no actual cases where it does. Could it
possibly make sense? Only, I think, in circumstances where it is
recognizable that the interests of the species as a group need to be
asserted against outsiders — Martians, say, to use an image from
outdated science fiction. It is not suprising that when such talk is
used to legitimate the eating of meat or animal experimentation
that critics denounce it as ‘speciesism’, since that is exactly the
presupposition: the human species is a distinct grouping with
proper interests to defend and promote against the competing
claims of other groups.
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Mention of group rights gives rise to a special difficulty which
should be noted before we move on. I have not so far explained how
group rights (or, indeed, any rights) may be defended, having
sought to explain only how they may be understood. Recent litera-
ture on group rights, motivated in part by efforts to come to philo-
sophical terms with the practical problems of multicultural co-
existence, has revealed a distinctive form of conflict between
rights claims.? This is the conflict between rights claimed by some
specific group, generally to live lives in accordance with their dis-
tinctive religious beliefs, and rights which members of that group
may claim as individuals against that group. The conflict is espe-
cially hard where the individual rights equate to or are derived
from universal rights such as freedom of conscience. One example
that Kymlicka discusses concerns the right of Amish parents to
withdraw their children from school before the age of 16, thus isol-
ating them from the attractions of the outside world and better
securing their allegiance to the traditions of their community.
This practice severely reduces the opportunities for Amish chil-
dren to determine for themselves whether they wish to continue to
subscribe to the faith and lifestyle of their community, since it
reduces their ability to canvass alternatives. It poses, for the lib-
eral, the general question of whether individual rights should be
assigned priority over group rights, and readers may find many
other, less starkly described, cases which raise similar issues.
When freedom of worship licenses freedom to indoctrinate the
young, freedom of the individual conscience may be effectively
compromised. Conflicts of individual rights are endemic. Suppose
they can be resolved piecemeal by investigating the relative strin-
gencies of the rights in conflict or the relative importance of the
interests that the right claims protect or promote. So long as we
accept that group rights may not be decomposed into a set of indi-
vidual rights (and the existence of conflicts of the sort decribed
may itself count as a reason for supposing that they may not), the
question at issue may be put as the question of whether group
rights are systematically less stringent than individual rights. In
advance of broaching more general questions concerning the jus-
tification of rights claims, I can think of no reason why they might
be — which suggests that we turn immediately to the hard problem
of justification.
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The justification of rights

Having distinguished, in Hohfeldian manner, the variety of rights
and having broached other questions concerning the analysis of
rights claims, we can move forward to discuss how rights claims
are to be justified. We can make a useful beginning by looking at
the classical doctrines of John Locke.

Lockean themes: modes of ownership

As we saw briefly above, Locke offers a most straightforward argu-
ment for natural rights. Mankind, he tells us, is God’s creation. He
made us and He owns us. Our appointed task is to serve His pur-
poses and our life of service requires that we all find equal protec-
tion in our independent pursuit of His design for us. Since we
cannot act as trustees of His purposes unless our lives, health,
liberty and possessions are respected, we have a natural right to
these goods, subject to our respecting equivalent claims that other
trustees of his purposes make upon us. A natural right is a right
asserted in accordance with natural law, that is God’s law, pre-
scribed to us as His creation.” Hence we can claim against others
that (negatively) they do not interfere with our life in God’s service
and (positively) as parents or, in extremis, fellow creatures, that
they provide us with the wherewithal of properly human life.

This is a lovely argument. Grant the premisses and the conclu-
sion swiftly follows: each may claim and all must respect the rights
deemed necessary for the achievement of values everyone should
endorse. What is more, this line of argument is fertile; it enables us
to work through in detail and state limits on the generic rights
Locke describes. It enables us to flesh out the right to property and
to detail the political rights appropriate to the right of equal lib-
erty. These turn out to include rights of punishment and rebellion,
in case these further rights are necessary for the protection of
individual rights. Sadly, the argument has no more strength than
its premisses bestow, and however much one approves of Locke’s
conclusions (or looks forward to developing the argument
further in directions Locke never dreamed of) one cannot expect
all of those to whom claims of right are directed to accept the
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theological foundations. Well and good if these premisses find
acceptance. But if they don’t, and one can expect that for many
they won’t, other arguments will need to be advanced.

Locke himself believed that the natural law which vindicated
natural rights was discernible by reason. It is a matter of scholarly
debate how far reason, as Locke construes it, can operate
independently of one’s acceptance of religious doctrine. If reason
is a matter of exploring the implications of truths revealed in
scripture, evidently it is not a guide to natural law or morality
which non-believers can be expected to trust.

We can put this dispute concerning the interpretation of Locke’s
doctrines to one side, since some have found in his writings prem-
isses they believe all can accept, premisses which might serve to
ground human rights. When, in Chapter V of the Second Treatise,
Locke tackles the hard problem of the right to private property, he
insists that ‘every Man has a Property in his own Person. This no
Body has any Right to but himself. The Labour of his Body and the
Work of his Hands, we may say, are properly his.’® Call this
doctrine the Thesis of Self-Ownership.

The self-ownership thesis has powerful friends and creates
strange allies. It vindicates Robert Nozick’s claim that the tax-
ation of income for redistributive purposes is ‘forced labour’,® and
it serves to ground the charge of exploitation of labour under cap-
italism pressed by G.A. Cohen.” The thought that we naturally
own ourselves is of the first importance in understanding histor-
ical debates concerning the legitimacy of slavery and the fre-
quently associated thesis that legitimate hierarchical social and
political relations must have consensual foundations. Some argued
that, owning ourselves, we may sell ourselves or otherwise consent
to slavery or political subjection. Others claimed that the property
we have in ourselves is inalienable — slavery and subjection
are thereby unjustifiable. Others argue that, since the self cannot
be alienated in the fashion of private property, the self cannot
intelligibly be owned — by others or by ourselves.

It is clear that there are vital issues canvassed in these disputes
— but I shan’t engage them in any depth. I see the vindication of
human rights in terms of self-ownership as a kind of philosophical
shadow-boxing whereby metaphor, allusion and analogy take
the place of argument. Let me explain. Rights of ownership are
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generally exclusionary (but not always so — the possibility of inclu-
stve rights of ownership should be kept in mind by the sceptic). A
standard element of the generic right to private property is the
right to exclusive occupation and use. What one owns one may
employ for one’s private use. Already we have a picture of the
owner acting within a space of private possession, which space is
determined and bounded by specific rights to assignable property.
The picture can be elaborated; if the possession is land, the
boundaries of my rights are drawn at my fences. You may not cross
without my permission otherwise you violate my rights.

The thesis of self-ownership states that persons stand in a rela-
tionship of ownership to themselves. Since we take them to own
themselves, there are things which others may not do to them
without violating their rights as self-owners. We can trace out a
rough symmetry between the rights of self-owners and the rights
of owners proper. Just as you have a duty not to destroy, damage,
use or invade my property, so you have duties not to kill, injure,
enslave or otherwise aggress against me. A thesis of self-
ownership is perfectly acceptable if it collects together agreed
rights and then operates as a sort of shorthand for them. To say
that rape offends a principle of self-ownership will go proxy for an
argument to the effect that persons have a right to physical integ-
rity (along with other rights in the self-ownership list) and that
rape is a violation of this right, i.e. one right amongst the collec-
tion. On this account, one might distinguish rights of self-
ownership from rights of collective pursuit, rights to engage in
activities alongside others, taking this latter category to include
political rights and rights of non-political association. No one
can object to a vocabulary which usefully synthesizes a range of
operational concepts.

If we think of rights of self-ownership in this way, believing the
concept finds useful philosophical employment, who can gainsay
it? Unfortunately, though, it may be paraded as a justificatory
claim — that persons have such and such rights in virtue of being
owners of themselves, that claims of right may be derived from a
person’s status as self-owner. This is clearly Locke’s strategy in the
argument cited above. Suppose one were to make such a claim.
Straight away one would face the demand that the right of self-
ownership itself be justified. I don’t want to insist that this is
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impossible, illogical or inconsistent since I don’t know how this
might be shown. I do insist, however, that this effort would be mis-
directed. Murder, rape, assault, theft, damage and trespass: each
of these should be determined as wrong quite independently of
any theory of self-ownership. Rights to life, bodily integrity,
and property do not need us to defend an antecedent right
of self-ownership.

An open-minded, reflective individual of the sort that is
attracted to philosophical speculation may well be stumped by the
question: Why is it wrong to murder or rape or steal? I think it is
unlikely that anyone such could find an answer that is both con-
vincing and recognizably deeper than the intuitions which prompt
their recognition of the moral seriousness of questions such as
these. This is blunt assertion. I may be wrong. No doubt questions
will multiply. Of one thing I am sure: no one should advance the
concept of self-ownership as somehow foundational. And this not
because novel doctrines can’t turn out to be true or illuminating.
Rather, doctrines of ownership are too familiar. They carry the
baggage of ancient debates concerning property rights — and such
doctrines as these have been put in question. It is a counsel of
despair to urge that one first settle philosophical questions con-
cerning ownership and then move on to derive a full account of
human rights from the conclusions reached.

As suggested above, the idea of self-ownership has shown itself
to be particularly attractive to liberals in the context of debates
about slavery. For if the self-ownership theory is recognized as a
self-evident truth, it challenges straight off the claim that one per-
son may be the property of another, that is, a slave. But this chal-
lenge may be met. Some might disagree with the claim that the
right to liberty is inalienable, imagining circumstances in which
one might literally trade risky or impecunious freedom for well-
fattened slavery. If the alternative is death (certainly) or great
shame (perhaps), slavery might look an attractive option. These
questions are deep and ancient (and modern) philosophers have
explored them.” At the heart of these discussions is the attempt to
characterize a minimal moral status attributable to all (or just
about all) human beings — the moral status, as mentioned above, of
the person. I claim that the thesis of self-ownership cannot
explicate this status. At best, it can summarize the results of
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such a conceptual exploration. Is there a better alternative to the
Lockean theme of self-ownership? Many will find this in the
concept of autonomy.

Autonomy again

We encountered the concept of autonomy when discussing the
value of freedom. For many philosophers, discussions of freedom
and rights cover the same conceptual terrain. It seems to matter
little whether we think of private property, for example, as the
object of a human right or as one of the classical freedoms. It
would be hard to disentangle discussions of the right to practice
one’s religion from discussions of freedom of worship. Rights may
be described in terms of freedom — the right to free speech is an
obvious example. The relation may be even deeper than that
evinced by coincidence or connectedness of usage: in a famous
paper, H.L.A. Hart argued for the thesis that, ‘if there are any
moral rights at all, it follows that there is at least one natural
right, the equal right of all men to be free’.” Those who advocate
negative claim rights, rights to non-interference, evidently value
freedom of action within the space created by the proscription.
Positive claim rights, demanding the provision of some good or
service, may articulate the requirements of positive freedom. Gen-
erally, those who value freedom may express their claims in terms
of rights, insisting as a matter of human rights that the valued
opportunities be provided or protected. This suggests, albeit at the
cost of some strain in ordinary usage, that the languages of rights
and freedom are intertranslatable, that liberal values may be
expressed asrights or freedoms, that the liberal is given a choice of
moral idiom.

Furthermore, one may believe that this conceptual luxury has
analytic foundations in the concept of autonomy. We have already
noticed how, for some, the value of freedom is founded in the ideal
of autonomy and we have given this thesis qualified endorsement.
Suppose that one is operating with a simplified model of autonomy
characterized as reflective choice.”” We can now tie the analysis of
both rights and freedom to autonomy. An agent’s freedom is his
capacity to select a way of life that suits him and act in accordance
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with this choice. In similar fashion, one has a right in case he is
empowered to make a protected choice.

The relation between freedom and rights is a philosophical
minefield and the relation of each to grounding considerations of
autonomy cautions us to step very carefully. If one employs a sim-
ple (negative) conception of personal freedom and restricts rights
to negative rights of individual action, one can see straight away
that the appropriate sphere of freedom is demarcated by the
ascription of rights which impose duties of non-interference on
governments and other agencies. At its most basic, the value of
autonomy grounds rights claims which impose duties which
thereby protect freedom. Freedom is violated when agents trans-
gress the duties required of them in virtue of the legitimate rights
of autonomous agents. Would that philosophy were so simple!
We have already seen the value of freedom is too complex to
permit such swift analysis. We should not be surprised if the same
conclusion is forced by our investigation of rights.

Let us advance the thesis that human rights are justified on the
grounds that they promote autonomy. One bad argument for this
thesis is that it follows directly from a central feature of rights —
that rights bearers are essentially in a position of choice with
respect to the fulfilment of the duties imposed by the rights they
claim. To have a right is to have a choice — which is to express the
agent’s autonomy. Thus if I have an exclusive right of access to my
property, it’s up to me whether I grant you permission to walk
around it. The element of choice that figures in all rights claims
consists in the rights bearer’s power of waiving the duties which
his possession of the right imposes.™

The central claim of this thesis may be disputed. Some rights
may be inalienable, their bearers may not be able to waive them.
The right to be free has been thought by some to have this status,
as mentioned above; one cannot legitimately give oneself up to
slavery. The right to life has been thought inalienable, to the point
where suicide is proscribed. The alienability of these rights is con-
troversial, but the issues cannot be settled by conceptual fiat, by an
insistence that no right can be inalienable since rights holders
always, by definition, have a power of waiver. A different kind of
case, but one making a similar point, concerns those who have the
right to vote in jurisdictions where submitting a ballot paper is
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compulsory. They may or may not have the freedom to vote — ana-
lysts differ on this issue — but voters who do what the law requires
of them are acting in accordance with a valuable right. Some may
think the right would be more valuable were citizens to be offered
the associated right to abstain, but that it is less valuable (if indeed
it is less valuable) should not lead us to discount it as a right.

There is a different strand of argument connecting autonomy
and rights. The sense of ‘autonomy’ which is employed is an
informal development of the skeletal Kantian account given in
terms of a capacity to formulate universally applicable moral laws
and act in accordance with them or the right not to be treated as a
means, merely. As a recent theorist puts it:

Recognizing autonomy as a right requires us to respect the dig-
nity of the person: to treat others not as playthings or objects or
resources that we may use for our own purposes but as indi-
viduals who are capable, at least potentially, of forming plans,
entering into relationships, pursuing projects, and living in
accordance with an ideal of a worthwhile life.*

Dagger describes autonomy as the capacity to lead a self-
governed life. ‘Every other right either derives from it or is in some
sense a manifestation of our human right to autonomy.”® This
echoes associated themes familiar in the work of other celebrated
modern liberals: rights reflect the fact of our separate existences,
the fact that there are distinct individuals, each with his own life to
lead (Nozick); they require us to take seriously the distinction
between persons (Rawls); persons equally have a right of moral
independence (Dworkin). Such rhetoric is frequently heard in dis-
cussions of utilitarianism, which is held, through its principle of
aggregation, to violate our recognition of the discreteness of
moral persons — and we shall return to this issue later. But whether
directly, in celebration of autonomy, or indirectly, by way of the
refutation of utilitarianism, such arguments highlight the con-
ceptual linkage between the notion of the person as a separate and
self-governing agent and the normative language of rights.

Take Dagger’s claim at its most ambitious. Is the value of auton-
omy strong enough or clear enough for us to be confident that it
can deliver a full derivation of human rights? There are certainly
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human rights which seem to manifest the value of autonomy. In
the case of the right to life, if we construe this as requiring others
not to kill us, it is easy, too easy perhaps, to see why killing us
would violate our autonomy. An autonomous life is a life after all.
No life, no autonomy — just as the most effective way to stop me
breathing is to kill me stone dead. Suppose we think of the right to
life as a positive claim right. Again, I won’t be autonomous (or
much else, apart from a corpse) if you deny me the life-saving medi-
cine. If there is an oddity here, and I think there is, it lies in the
thought that what is wrong with killing a person is the denial of
their autonomy. Take someone who is not autonomous. Whatever
capacities underly autonomy, rationality say, or the ability to
abstract from and appraise, then control, her desires: if these are
absent through some psychological condition, the wrong of killing
her cannot be a function of the denial of her autonomy. Whatever
horrible example we have in mind — the baby, the severely handi-
capped adult or the demented old person — theory has got out of
hand if we deny them the right to life which is accorded to other
(more real?) persons. And most readers will recognize an ad hoc
solution in the claim that to kill them would be wrong, but for
reasons other than that they have a right to life which we claim for
ourselves — as though to kill us would be to double the wrong
which is inflicted on such poor souls, or be wrong for more reasons.

Think, to make a different point, of my right to physical integ-
rity which would be violated were you to punch me on the nose as
you passed me in the street. You hit me and pass on. I clear myself
up and make my way home. I can think of lots of reasons why you
have done me wrong. Your violence has cost me — some pain and a
dry-cleaner’s bill to take the blood off my suit. Have you dimin-
ished my capacity for self-governance? Have you altered my plan of
life? You may or may not have done. If you reduce me to a timid,
housebound wreck, you surely have. But I may not be thus affected.
I may regard a mugger’s assault as yet another cost to be borne by
those unfortunates like myself who, all things considered, choose
to work in the inner city. In such a case, I may well deem that my
rights have been violated yet regard my autonomy as intact. I may
resolve not to alter my route to work. Don’t let these people win, I
say, sensibly or otherwise, whistling in the wind.

There are clearly wrongs done to individuals which may impair
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or eliminate their autonomy which are not wrongs only, or primar-
ily so, on just these grounds. And there are violations of rights
which may, but may not, violate their autonomy. My hunch is this:
if we construe respect for rights as respecting autonomy and then
think of the violation of autonomy on Kantian grounds, as treat-
ing folks not as ends but as means merely, of course my rights are
violated when you treat me as a punchbag. But then (and this is
also a thought many Kantians endorse) this is the mark of all
wrong-doing.* This conclusion strikes me as too strong (as does
the lesser claim associated with Nozick and Dworkin that all
political morality lies within the domain of persons’ rights).

At bottom, my worry is that the value of autonomy is being
asked to do too much work when it is employed as the foundational
value of all ascriptions of human rights. If one uses a thin (Kan-
tian) conception of autonomy, the line of derivation from the claim
that persons are ends-in-themselves to the justification of human
rights is likely to be too attenuated to be convincing. If one uses a
thick conception of autonomy — and we have seen how Dagger
amplifies the core Kantian insights — the autonomous life becomes,
quite generally, the life well led, a life distinguished by plans, pro-
jects, relationships and ideals. If we demand: Which plans, pro-
jects etc. . .. count as expressive of autonomy? we can expect both
a formal and a substantive answer. The formal answer may restrict
plans and projects to those that are compatible with others’ pur-
suit of their plans and projects; my autonomy should not be pur-
chased at the cost of the autonomy of others. This strikes me as
overly restrictive. Why should Jane not interfere with Jill’s pursuit
of the relationship of her choosing if they’ve both selected Jack as
the best father for their children? The substantive answer to the
question will require an inspection of candidate projects and
ideals to see if they pass muster. What tests do we have available?
I’'m sure there are plenty. One question to be asked concerns the
harmfulness of the canvassed project or ideal. Remember, as we
noticed in Chapter 3, it isn’t a good feature of a career of child
abuse that it is autonomously pursued. Racial supremacy is
another rotten conception of the good life, but if it is mine own,
can I call in the value of autonomy to support me in its pursuit?
Surely not.

None of this is meant to demonstrate that human rights cannot
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be justified in terms of the autonomy of the agent who wishes her
deliberations and activities to be protected. When agents reflect on
their successes and failures, it is important in many cases that the
endeavours they have pursued be identifiably their own. Nothing is
more saddening than the guilt or shame felt by the child who has
failed to live up to her parents’ excessive expectations. The erosion
of self-respect, the developing sense of personal inadequacy in the
face of others’ improper expectations or unrealistic standards is
genuinely tragic because the flaw is unreal, though the personal
consequences may be devastating. We argued before that a parent’s
imposition of life goals on a child represents a severe breach of
that child’s autonomy where the child internalizes the parental
ambitions at a crucial point in her development. This familiar
aetiology of personal desperation tells us much about the real
value of autonomy.

The thought that moral agents are self-governing, that they have
their own lives to lead, their own ideals to formulate and pursue,
should not be represented as a bloodless ontological truth
reflected in the metaphysics of morality. Or at least it should not
be represented thus for the purposes of deriving some specification
of human rights. The ideal of personal autonomy that is violated
by the sad stories I have sketched serves perfectly well for the
delineation of some human rights. It is a beautiful but sensitive
plant, concealed as effectively by heavyweight philosophical
apparatus as it is destroyed by strong alien intrusion. It is vulner-
able to well-meaning family aspirations, peer pressure, mechan-
isms of social conformity, as well as the designs of states (or their
representative politicians) to generate a well-structured labour
force. All of these (and many other) agencies of coercion stand
between the vulnerable person and her achievement of a decent
and satisfying life. Autonomy, thus described, demands a manifesto
of human rights, but it would be a mistake to understand all
human rights as having their grounding in individual autonomy.

Are there any human rights which cannot be derived from the
value of autonomy, or not from the value of autonomy alone? I
think it is counterintuitive, as I have argued, to claim that the right
to life which is violated by murder or the right to physical integrity
which is violated by assault derive from some story about how
these actions violate autonomy. I think it is just as misleading to
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claim that the political rights derive from autonomy alone. Of
course the autonomous agent will wish to have powers of partici-
pation in democratic forums, but the exercise of citizens’ powers in
activities such as voting, speaking up and marching with others is
a social performance more than a personal project. To anticipate
the argument of Chapter 7, it is we, the people, who so act, in
concert with each other. Democracy may be represented as a stage
on which solitary actors strut their stuff in a public display of
private aspirations, but this is an impoverished representation of a
most likely deluded activity. Politics, like church-going, is one of
those activities that does not locate the sense that it is worthwhile
in individual evaluations of the projects that make sense of them.

Rights and interests

Persons have interests. Some are weighty, some are trivial. Some
are idiosyncratic, some are just about universal. These categories
evidently intersect. Some interests are so important and so wide-
spread that they give rise to claims against others that these inter-
ests be served. The resultant claims may be against others, that
they not kill, hurt or steal from us, or against governments that
they provide protective services. For Mill, a right is a valid claim
on society for protection. “To have a right, then, is, I conceive, to
have something which society ought to defend me in the possession
of.’® Mill’s example was that of security, ‘to everyone’s feelings the
most vital of all interests’.® And this reminds us, though this was
not Mill’s intention, that crucial rights may be either or both,
negative and positive, depending on the terms in which they are
spelled out. On this account, to have a right is to have a justifiable
claim against others that some interest be protected or promoted.
What rights, then, do we have? All will depend on the interests that
are cited as demanding protection and promotion. In some cases,
as Mill’s example of security suggests, these will be universal. In
which case, they may well be deemed human rights. In other cases,
they will be particular or conditional. The rights distinctive of
members of a club are examples.

Talk of interests is irremediably vague. Small wonder that
dispute about rights is endemic and that new claims of right
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proliferate daily. A novel example, which I suspect I am bringing to
the attention of readers for the first time, is the right of adults
born through a process of artificial insemination to be granted
knowledge of the identity of the sperm donor. Clearly the first step
claimants to such a right must take if they are to have it recog-
nized, is to convince others of the importance of the interest they
have in acquiring such knowledge. The phenomenon of ‘rights
inflation’, well described by L.W. Sumner,” witnesses the variety of
interests that individuals attest as grounds for the claims they
make on others. Rights collide and compete as differing interests
struggle for prominence in policy debates. The interest a natural
parent takes in bringing up her child may conflict with the child’s
interest in having a healthy, supportive upbringing — and courts
may be asked to adjudicate what emerges as a collision of rights in
terms of laws or principles which establish a hierarchy or ranking
between them. ‘The rights of the child should be decisive’, some
will say.

Problems of two kinds are foregrounded by the conceptual
association of rights and interests: philosophical problems con-
cerning whether interests are subjective or objective,® and moral
problems concerning the importance or weight of the declared
interest and its implications for the duties which the claimed right
imposes on others. Problems of the first kind, I put to one side
(which is not to derogate their importance). Problems of the sec-
ond kind seem endless and intractable. But that should be taken as
an incentive for effort rather than a counsel of despair. Claims of
right are not self-validating. It is an important feature of the view
that takes rights claims as expressions of interests which warrant
promotion and protection that it tells us where to look when dis-
putes are to be settled: examine the interests which ground the
claims.

Interests, we should note, may be individual interests or group
interests. This distinction may seem misguided. Whether interests
are taken as subjective or objective, aren’t we always thinking, at
bottom, of the interests of individuals? Who or what else could
take or have an interest? There is evidently some connection
between the interests of individuals and the interests of groups. It
would be astonishing if one were to attest a group interest which
bore no relation to any identifiable interest of the members of the
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group. It is hard to think of a project being in the interests of a
some firm without it being in the interests of the shareholders or
of a policy being in the interest of some nation without it being in
the interests of citizens. It is generally supposed that a firm’s
interests will be identical with those of a majority of shareholders.
The national interest may be similarly decomposed into the inter-
ests of most citizens. On this view, if you wish to determine the
group interest, consult or otherwise seek evidence concerning the
interests of the members. Ask them, or otherwise find out, what
their interests consist in. How else could one determine the
interests of groups?

This direct approach is philosophically tainted. The common
sense which underlies it is infected with a species of individualism
which incorporates a distinctive and controversial philosophical
view of the relationship of individuals to the groups of which they
are members. The central feature of this view is that groups are
identified as instrumental to the achievement of antecedent indi-
vidual interests. Group interests, on this account, amount to a
concatenation of individual interests. The decision procedures of
such groups will be designed to give effect to these individual
interests.

This view is doubtless true of many groups — but not of all, or
indeed most, once groups have become stable. A useful distinction
here is that between natural and artificial groups (or associations).
Artificial groups enlist members on the basis of a declared pro-
spectus. Standardly, membership will be voluntary, as will be con-
tinued subscription. The purpose of membership will be to pursue
an individual interest which is more effectively achieved when
individuals act in concert. As soon as the convener, secretary and
treasurer are in place, a division of labour can increase efficiency
and effectiveness in the use of resources to the common end. One
can expect such groups to come into existence as soon as common
interests are identified and to disband when the object of interest
is secured. The evident mistake is to suppose that all groups are of
this kind.

Natural groups are those groups of which agents find themselves
as members, willy-nilly. Families and clans are obvious examples.
The nation-state is a controversial contender for natural status.
Aristotle thought that the state in the form of the Greek polis was
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natural — man is zoon politikon, a creature of the polis, because the
polis is the minimum-sized unit of human self-sufficiency.* Hobbes,
by contrast, believed the state to be an artificial group (or person)
— the creation of individuals with a congruent set of purposes
through their individual pursuit of the preservation of their lives
and ‘commodious living’." This distinction of natural and arti-
ficial groups is too complex for us to pursue here, but one implica-
tion is noteworthy in respect of the interests group members
attest. Artificial groups may be identified in terms of the ante-
cedent interests which membership promotes. In the case of nat-
ural groups, some members’ interests may be consequent upon the
fact of their group membership. It is because they are members
of such and such a group that they form certain interests; their
interest in the well-being of the group itself will be the most
conspicuous example.

This pair of distinctions, between natural and artificial groups,
and interests formed antecedently to or consequent upon member-
ship, conceals a good deal of overlap. Humans notoriously form
groups for specific purposes, sometimes explicitly self-interested
but often not so, and then find the group which has been created
develops a life of its own. Parents form or join a parents associ-
ation to promote the better education of their children, then find
that the habit of association generates social activities which have
a pleasure of their own independently of the original purposes of
association. Some folks seem born clubbers, keen to join, organize
and serve groups in which they enlist. Groucho Marx, keen to
avoid any club which would have him as a member, seems very
much the exception. Group membership forms as well as serves
individual interests, even in the case of those whose original
interest is self-interest. Hegel describes this process as the medi-
ation of the particular through the universal. It is distinctive of
Civil Society, the social sphere in which family members seek their
particular welfare in the world of work.*' I suspect that only those
groups formed to serve very narrow and temporary interests can
escape this dynamic. But the implication is clear. Groups can form
individuals’ interests just as effectively as the interests of indi-
viduals lead them to form groups. Where this happens, we can
speak intelligibly of a group interest. And where groups express a
distinctive group interest, we should expect them to claim that
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these interests be protected and perhaps promoted as of right. The
dynamic of transformation between individual interest and group
interest can make it very difficult to establish whether the rights
which are claimed in consequence are group rights or individual
rights. Imagine a religious congregation which wishes to build a
place of worship amidst a community of non-believers. Suppose
planning permission is denied on grounds of bigotry. ‘We tolerate
the Muslims here, but let them not try to build a mosque!’, I once
heard said by a benighted Presbyterian. When the congregation
appeals, citing their right to worship together in an appropriate
building, is this a group right or a collection of individual rights
that is being asserted? Only subscription to a mistaken view con-
cerning individuals’ interests would lead one to conclude that
there couldn’t be a group right at stake.

Rights and utility

Interests, as we have seen, may be widespread and important.
Rights claims, whether established in international conventions or
municipal legislation, are the favoured method of protecting and
promoting them. How can interests, as the objects of rights, work
to justify institutional provision? The simplest answer, though not
the only one, is to register the interests which rights serve in a
consequentialist, broadly utilitarian, calculation. Persons have
interests as individuals or in virtue of their membership of groups.
Consult these interests, expressed in terms of the best value the-
ory, and enquire whether their fulfilment through institutional
provision maximizes utility. If it does, one has established a moral
right, construed as a claim against the institution designers that
recognition of the particular interests be accorded by the most
effective institutional structures. Generally, the most effective
structures will be the legal processes of individual nation-states.
Sometimes international legal structures, as in the recently estab-
lished International Criminal Court, may be judged the best way of
protecting human rights on a worldwide basis by prosecuting
those responsible for genocide, crimes against humanity and war
crimes.”” Some specific provisions, derivable from more general
rights may find informal protection within positive morality.
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To see how this project might work, take the example I men-
tioned earlier of a novel rights claim — the right of adults born
following artificial insemination to be informed of the identity of
the donor. Those who claim such a right will declare an interest in
knowing the identity of their natural father. They will cite their
ignorance as a deprivation and source of suffering. They will
anticipate the possible pleasure of future acquaintance. Those
who oppose such a right will argue that the benefits to recipients
of AID (parent(s) and perhaps child, too) will be reduced as donors
are frightened off by the prospect of future telephone calls from
developed embryos for whose creation they have some measure of
responsibility. And one could go on, recording the good and bad
news for the different persons likely to be affected by a policy of
recording details to which putative rights bearers claim access. If,
after registering the effects of such institutional innovation on all
parties who have an interest in such affairs, it is judged that dis-
closure is more beneficial overall than secrecy, then a case has
been made for a moral right. Public recognition of this right
requires that the institutions which most effectively secure dis-
closure be put in place. Or not, as the case may be. It should be
noted that this process of calculation requires that everyone’s
interests be taken into account. This includes those who claim e.g.
that their right to AID would be compromised or their right to
privacy would be violated by a process of disclosure. These rights,
too, are decomposed into the registration of the interests their
rights protect.

The variety of consequentialism which justifies the assignment
of rights is evidently indirect.* Once rights are established,
actions are wrong if they involve violations of claims of right or
permissible if they are within the sphere of a legitimate rights
claim. If it is granted, on grounds of general utility, say, that per-
sons have a right to the exclusive use of private property, it is
permissible for folk to use their own property but impermissible for
others to do so without the owner’s permission. This derivation of
rights and the implied verdicts in the case of particular actions is
no stronger than the variety of consequentialism which underpins
it. I shall put to one side here general criticisms of the utilitarian
project and shall address directly a few central objections to the
utilitarian defence of rights.
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First, let us tackle a number of slogans. Rights, as we have seen,
are claims made by individuals or groups. In the simplest, albeit
misleading, case, they amount to claims that the individuals’ (or
groups’) moral boundaries be respected. Historically they are
linked to a burgeoning individualism. So rights presuppose ‘the
distinction of persons ... the separateness of life and experience’
(Rawls)," ‘this root idea, namely, that there are different indi-
viduals with separate lives’ (Nozick).” The implication of this pos-
ition for Nozick is that rights are ‘side-constraints’ on the pursuit
of goals.

These claims have assumed an enormous importance in discus-
sions of utilitarianism and rights since many of those who have
taken them to be obviously true have also believed (as Rawls and
Nozick believe) that they are incompatible with utilitarianism in
so far as it incorporates aggregative and maximizing elements.
Aggregation and maximization may reveal the best policy to be one
which trades off the interests of some persons to achieve maximal
well-being overall. One does not need to be a card-carrying utili-
tarian to recognize the weakness of arguments as sketchy as these.
One of the distinctive features of utilitarianism is its insistence
that everyone’s interests be counted, and counted equally, in the
aggregation. ‘Everybody to count for one, nobody for more than
one’, was Mill’s statement of the Benthamite orthodoxy.*® Just one
of the reasons why the classical utilitarians were deemed philo-
sophical radicals was their insistence that the interests of all be
computed in a judgement of the common good. No one’s distinctive
or separate interest, however idiosyncratic, should be ignored.
This thought is bolstered by the obvious truth that the goods to be
reckoned in any calculation are goods to individuals. Whether
they be computed in terms of happiness, pleasure net pain, desire-
satisfaction or elements of an objective list, individuals are the
only possible beneficiaries. The thought that groups might have
interests antecedently to the interests of individuals comprising
the groups does not challenge this conclusion. Wherever the inter-
ests come from, the utility achieved by satisfying them will accrue
to individuals severally. If the separateness of persons is recog-
nized in the calculation of utility, and if the calculations of utility
support the recognition of individual rights, what reason have we
for concluding that the utilitarian project fails to recognize the
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fact that different individuals have their separate lives to lead? For
this conclusion to be justified there must be some other respect in
which the separateness of persons is not recognized.

Before we investigate this further claim, let us look at another
slogan — one deriving from Ronald Dworkin who argues, famously,
that rights are trumps; in particular, rights claims trump compet-
ing judgements of utility. In Dworkin’s words, ‘Rights are best
understood as trumps over some background justification for polit-
ical decisions that states a goal for the community as a whole’."’
The ‘background justification’ that Dworkin has in mind is utili-
tarianism. The metaphor of trumps, for those ignorant of the rules
of whist, implies that no matter how grand the advantage of a
policy in point of utility, if, in a specific case, implementation of
that policy violates rights, it is unjustifiable. No matter how grand
one’s card in the other three suits (the ace of spades, perhaps) if
clubs are trumps, the two of clubs wins the trick.

As with the other slogans, there is an argument behind it — and
as with them, I shall ignore the details. It is important to see what
this argument cannot establish. It cannot show that it is somehow
analytic or conceptually integral to rights claims that they coun-
tervail arguments from utility. The utilitarian case for rights is
cogent, though it may fail if the background theory is found
unacceptable. It can’t fall at the first hurdle on the grounds that it
proposes to evaluate rights whose credentials are somehow
immune to utilitarian inspection, that it is improper, conceptually
speaking, to bring rights to the bar of utility.

There is a further implication of Dworkin’s claim that rights
trump utility that needs to be pinned down. Recall — if clubs are
trumps, the two of clubs beats the ace of spades. This suggests that
the meanest right, if granted, defeats arguments from utility that
purport to justify its violation in the particular case. However
much disutility may accrue, the right should be respected. Now the
utilitarian can agree with this, so long as the right is in place and
justified by good utilitarian reasons. The detailed specification of
the right will make clear the scope of rights claims. Suppose we all
agree, utilitarians and non-utilitarians alike, that a right to pri-
vate property should be recognized. We can expect the detail of
any such right to incorporate specific exclusions. The state will
claim the right (eminent domain) to requisition farmland for the
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construction of airports during an emergency, or a civic authority
may have powers of compulsory purchase to build a city bypass. All
zoning or planning regulations articulate, through limitations, the
contours of specific rights. Once the cluster of rules deemed opti-
mum have been set out and accepted, there will be no provision for
arbitrary executive breach of them, as Rawls pointed out in ‘Two
Concepts of Rules’. At no trumps, the lead of the ace of spades will
win the trick against the play of the two of clubs, but if the rules of
the game establish a trump suit, and if clubs are trumps, not so. All
depends on the precise rules of the game. One cannot insist that
the rules of whist are distinctively non-utilitarian, because they
make provision for a trump suit.

In a similar vein, it has been suggested by David Lyons that the
utilitarian cannot capture the distinctive moral force of rights
claims.*® Call the moral theory which does capture the moral force
of rights claims T. I see no reason to exclude the possibility that
application of the principle of utility might not yield exactly the
same set of institutional arrangements as T. This is clearly a con-
tingent matter, since which institution finds utilitarian favour
depends on the facts of the matter. So suppose both T and utilitar-
ian reasoning support a given structure of rights. In this case the
thought that the utilitarian cannot capture the moral force of
rights boils down to the hypothesis that utilitarianism licenses a
discretion on the part of officials to break the rules if they judge
that this will produce utility. I see no reason why the utilitarian
should accept this. Whatever discretion officials may exercise will
be laid down within the system of rules — and, ex hypothesi, these
are the same for both theories.

Some are not content with the contingency at the heart of utili-
tarian theories. Which institutions we endorse evidently depends
on how the facts pan out. The utilitarian cannot deny this element
of contingency. To settle the issue we should need to confront the
utilitarian position with an alternative, as with T above, which
derives rights in all their specificity from different foundations,
and we should need to inspect the factual credentials of utilitarian
proposals. This latter is a massive task, but we should not expect
theory T to find straightforward a priori grounding and direct
application. On my understanding of rights, T would have to bear
on the interests that rights protect. This is an analytic feature of
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rights claims and it severely limits the range of alternative
derivations.

Often a different point is being made by those who deem rights
to be trumps or possessed of some distinctive moral force which
belies their grounding in utility. Suppose, as before, that both utili-
tarianism and theory T yield exactly the same set of rules granting
rights. The claim may be that rights as trumps have such moral
force as to warrant respect even in the face of catastrophe. Respect
rights though the heavens fall. Respect rights no matter what
amount of human interests are sacrificed thereby.” If rights are
protective of human interests, such claims look preposterous. If
rights are trumps in the sense of being absolute, we are better off
without them. But I leave the reader to judge.

The no-theory theory

Before we close our discussion of rights, I want to mention one
further theory. Let me begin with a story from Arthur Danto:

In the afterwash of 1968, I found myself a member of a group
charged with working out the disciplinary procedures for acts
against my university. It was an exemplary group from the per-
spective of representation so urgent at the time: administrators,
tenured and non-tenured faculty, graduate and undergraduate
students, men and women, whites and blacks. We all wondered,
nevertheless, what right we had to do what was asked of us, and
a good bit of time went into expressing our insecurities. Finally,
a man from the law-school said, with the tried patience of some-
one required to explain what should be as plain as day, and in a
tone of voice I can still hear: ‘This is the way it is with rights.
You want’em, so you say you got’em, and if nobody says you
don’t then you do.” In the end he was right. We worked a code
out which nobody liked, but in debating it the community
acknowledged the rights. Jefferson did not say that it was self-
evident that there were human rights and which they were: he
said we hold this for self-evident. He chose this locution mainly,
I think, because he was more certain we have them than he was
of any argument alleged to entail them, or of any premises from
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which their existence was to follow. This is the way it is with
rights. We declare we have them, and see if they are
recognized.”

From one point of view, this no-theory theory is a counsel of
despair. Suppose we are impressed by claims of human rights and
yet, being philosophically scrupulous, we despair of establishing
a foundation for them which we find convincing. We can see sense
in various foundationalist projects: for some rights claims, in some
circumstances, autonomy serves as the value which rights pro-
mote; for other rights, in different circumstances, utility promises
convincing grounds; for still other rights, whose force we acknow-
ledge, we may find ourselves stumped — no justification seems
to serve. Where we accept justificationary claims we may still be
hesitant to propose that we have to hand a convincing theory
which can be deployed across the board. At this point, the thought
that rights claim are an ethical bedrock, resistant to further
exploration may look attractive. We can accord them the status of
first principles, perhaps clouding the waters further by speaking
of them as intuitions.

This would be to misread the point of Danto’s homily, since it
fails to recognize a distinctive feature of the logical grammar of
rights — that they are generally asserted as claims on others. If
others acknowledge the force of claims of right (perhaps, as is
likely, they make similar claims, themselves, against others) that is
all that is necessary for the rights to be established. All parties are
involved in a practice of making, acknowledging and respecting
rights claims.

If this is true, if rights are claimed, acknowledged and respected
amongst a community, no further argument is needed to establish
their provenance. The obvious objection to this strategy is that the
right in question, on any occasion of its assertion, may be denied.
So it looks as though rights exist at the whim of tyrants or bloody-
minded opponents. Just one determined nay-sayer on Danto’s
committee would have been sufficient to block progress.

The defender of the no-theory theory need not be disheartened
at this point. The obvious resources will be history and sociology.
Nobody, any more, I claim confidently, accepts the arguments in
favour of slavery advanced in the seventeenth century. The various
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documents attesting human rights are established as the norms of
international and municipal political correctness. Folks just do
make claims of individual and group rights nowadays, expecting,
often correctly, that they will meet with sufficiently widespread
acceptance. And so rights have emerged alongside the increasing
embarrassment of their public detractors, composing a central
ingredient of acceptable political rhetoric. Even the most
benighted political conservative has lost the folk-memory or myth
of a society with the sort of organic civic unity that precludes
claims of right. Heirs of the Reformation, of the anti-slavery
debates, of the struggles for the achievement of the rights of man
and the citizen, we are all of us bloody-minded enough to keep
cognizance of our rights.

The no-theory theory may look depressingly like a no-argument
theory, impotent in the face of persistent dispute. If one can’t get
the dissenter to acknowledge the fact of her claiming the rights
she repudiates, how is advance possible? This is the point at which
a battery of other arguments kick in. We can try, ad hominem, the
Lockean strategy, the Kantian strategy, the Millian strategy:
whatever argumentative path will take the dissenter from her
premises to our conclusion. Pluralism may be the enemy of philo-
sophical tidiness but it is a friend to the project of finding
agreement.
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Chapter 5

Distributive justice

In this chapter we shall address the problem of distributive justice,
the vexed issue of how wealth and income, goods and services
should be distributed or allocated amongst the population of a
state. There are many candidate principles that may be applied,
some of which I discuss explicitly in what follows, but before we
advance any further, I should bring to your attention a restriction
which I have placed on this investigation which you may well judge
to be arbitrary. For many, the problem of social justice amounts in
practice to the social question of how a society should cope with
poverty, assuming that the poor are always with us, that even in the
richest nations pockets of seemingly uneradicable poverty exist
alongside extremes of wealth. This was noticed by the earliest
philosophers to observe the social mechanics of developing capit-
alism. Hegel, to take one example, tells us that ‘civil society affords
a spectacle of extravagance and misery as well as of the physical
and ethical corruption common to both’.!

But if the co-existence of great wealth and deep poverty is a
problem within states, it is a much greater problem between states
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or between the peoples of different states. In the face of these
dismal facts, one important philosophical question is this: are
these different problems — one of social justice, say, the other of
global or international justice — or are we confronted by the same
problem arising in different contexts? Relatedly, are the philo-
sophical principles which one might employ to judge the justice of
these different manifestations of radical inequality the same in
each case or are different principles needed to address them and to
prescribe redistribution where that is deemed necessary? It is fair
to say that the problems of international distributive justice are in
their academic infancy, though already one can identify utilitar-
ian, Kantian and contractualist approaches.? With great
reluctance, I shall put these questions to one side, trusting, per-
haps naively, that one will have made a start to the consideration
of them if one has deliberated carefully about social justice within
states.

I shall begin the discussion by investigating one of the latest
entries to the field of competing theories, the entitlement theory
of Robert Nozick. I begin here, anachronistically, because I believe
Nozick’s account is the simplest and most straightforward account
of social justice; if not the best-founded, it most readily captures
our untutored intuitions concerning who can validly claim the
right to what property. As we shall see, these intuitions will need
to be corrected.

Entitlement

With luck, you will own the book you are presently reading. Let me
assume so. How do you vindicate your claims of ownership if these
are challenged? ‘Is that your copy?’, someone may ask. If you are
careful and well-organized, the issue of proper ownership will
likely be settled as soon as you produce a receipt. This may not
fully allay the enquirer’s worries. She may be investigating your
earnings and wonder how you acquired the wherewithal for this
expensive purchase. So you bring out your pay-slips and bank
statement and show that the item was purchased within your pub-
licly declared means. What more can you be expected to do? The
challenge was made and met. You have shown that you are entitled
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to the copy you possess. You have demonstrated that it is your
private property.

Nozick’s theory of entitlement

Concealed in this episode is a theory of entitlement, associated in
recent times with Robert Nozick. On Nozick’s account, a distribu-
tion of holdings is just if it meets three conditions:

(1) Justice in Acquisition: ‘A person who acquires a holding in
accordance with the principle of justice in acquisition is
entitled to that holding.’

(2) Justice in Transfer: ‘A person who acquires a holding in
accordance with the principle of justice in transfer, from
someone else entitled to the holding, is entitled to the holding.’

(3) Rectification of Injustice: ‘No one is entitled to a holding
except by (repeated) applications of (1) and (2).”

The principles of just acquisition concern the ‘legitimate first
moves’. Acquisition, here, means first or original acquisition of
goods which are owned either by nobody, or else inclusively, by
everyone in common. The principles of just transfer concern ‘the
legitimate means of moving from one distribution to another’;
standard examples would include sale or gift. Principles of rectifi-
cation operate when holdings are illegitimate in respect of acqui-
sition or transfer. They would require, for example, that stolen
goods be returned to the legitimate owner. If we apply the bones of
this entitlement theory to the episode described above, where your
possession of this book was challenged, you vindicate your posses-
sion by application of the principles of justice in transfer when
you give evidence of purchase. Had the book turned out to be
stolen or kept following a loan, restitution to the owner would be
prescribed by application of justice in rectification. As Nozick
points out, ‘the entitlement theory of justice in distribution is his-
torical; whether a distribution is just depends upon how it came
about’.*

Nozick’s entitlement theory serves as a mighty critical instru-
ment. All manner of theories of distribution are rejected as they
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are revealed to be inconsistent with it, as we shall see later. The
oddity of his presentation is that, having given a general outline of
the form of the entitlement theory, he should do so little to give it
substance by way of a detailed specification and defence of the
three principles. ‘I shall not attempt that task here’,” he tells us,
and to my knowledge he has never returned to it. What he does
have to say concerning the first principle, for example, is a
repudiation of Locke’s attempt to vindicate original acquisition.
Nonetheless, if there is a default position concerning the justice
of any particular distribution of private property, Nozick has evi-
dently given us the structure of it. Any theory of distributive just-
ice must, when fully articulated and consistently applied, give rise
to a specification of who owns what property which can be adjudi-
cated by reference to the legitimacy of the transactions which pro-
duced the given distribution. Whether these transactions amount
to the private agreements on which Nozick concentrates, i.e. gifts,
bequests, sales etc. or government transfers, which Nozick deems
illegitimate, e.g. social security grants or payments, state pensions
or whatever, some story must be available to be recited when hold-
ings are challenged. If a system of private property is held to be
unjust, this must entail that some members of a community are not
entitled, vis-@-vis the range of permissible stories which may be
told, to the goods that they claim.® Justice will be done when the
goods are reallocated in accordance with an appropriate scheme of
rectification.

The glamour of Nozick’s proposal derived from its link to
common-sense intuitions governing who owns what, as exemplified
by my story concerning your book, together with its promise to
undercut reams of published debate on the subject of justice. All
readers will be familiar with the thought that a just distribution is
an equal distribution. Some may have moved on to the thought that
we can improve on equality if the worst off in a society with an
unequal distribution are better off than they would be under con-
ditions of equality. Others will insist that a just distribution will
be responsive to claims of need; others, still, may require that des-
ert and merit be recognized. Philosophically tainted contributors
to the debate will argue that no distribution can be just which does
not maximize utility.

Nozick himself was well aware of the power of his entitlement
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theory to counter theories developed from intuitions or theoretical
stances of the kind rehearsed above. He contrasts his historical
conception of justice with current time-slice principles which
employ a structural principle to determine whether a distribution
is just. A current time-slice principle will ask not: How has this
distribution come about? but: Does this distribution achieve a spe-
cific goal or end-state, does it exemplify a specific paitern? Any
theory of the sort that begins: ‘from each according to his _
and concludes: ‘to each according to his___ ’, is a patterned the-
ory, as is equality of wealth and income.

An unusual example of a patterned principle is the one Hume
deemed hopeless, if well-meaning: ‘to each according to his moral
virtue.” Nozick’s point is that such a principle commits us to an
inspection of the current distribution of goods to individuals to
see whether or not it accords with this principle. If it does — the
more virtue a person displays, the more goods they hold in com-
parison to others of lesser virtue — the distribution is just, regard-
less of how that distribution came about. If we find persons of lesser
virtue holding more goods than the more virtuous, the distribution
is unjust, again regardless of the provenance of that distribution.
Nozick now goes on to reveal what he takes to be a systematic
weakness in principles of this form.

He proposes a thought-experiment. Take your favoured pattern
of just distribution (D1) — not wealth proportionate to virtue, but,
say (more familiar, if equally implausible) strict equality of wealth
— and suppose it is exemplified. Now, Wilt Chamberlain signs for a
basketball team that will pay him twenty-five cents for each fan
admitted to home games and so collects $250,000 by the end of the
season from the million fans who have willingly turned up to watch
him. (Multiply the total by twenty or more to make it realistic in
terms of current prices and earnings.) Is he entitled to these earn-
ings? Clearly, the resulting distribution (D2) is unjust as measured
by the principle of equality. Each fan has $25 less and Wilt has
$250,000 more. Yet ‘each of these persons chose to give twenty-five
cents of their money to Chamberlain. They could have spent it on
going to the movies, or on candy bars, or on copies of Dissent
magazine, or of Monthly Review.” The implication of patterned
theories of justice is that, since this society has moved from a just
to an unjust pattern of holdings, this position needs to be rectified:
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most easily by confiscating Chamberlain’s earnings and restoring
them to the willing punters. Nozick’s conclusion looks devastat-
ing: ‘The general point illustrated by the Wilt Chamberlain
example ... is that no end-state principle or distributional pat-
terned principle of justice can be continuously realized without
continuous interference with people’s lives.”® Liberty upsets
patterns.

This conclusion should not be judged to be as iconoclastic as
Nozick would have it. Those who value liberty may be disturbed at
the prospect of ‘continuous interference with people’s lives’. But if
they reflect that the form taken by interference is likely to be tax-
ation and that, for most folks, ‘continuous’ means every time they
receive a pay-slip or purchase a meal, they may judge that they do
not experience this continuous interference as a significant loss of
liberty. The value of keeping one’s pre-tax earnings may not be
negligible, the payment of income or sales taxes may be a burden,
but most folks get used to it. Perhaps they notice that it is those
who earn much the most who gripe the most — and who are most
likely to emigrate to some tax-haven. For many people, the pain
of paying their tax bills is as irritating as the pain of traffic
lights switching to red whenever they are in a hurry, of pedes-
trians appearing on a zebra crossing just as they are about to drive
across it. They see tax cuts as a notable gain rather than an
insignificant reduction of an unjustified impost. As we discovered
when thinking about liberty, not every restriction or impediment
or interference weighs significantly on the scales.

Of course, those who are sanguine about taxation, seeing it,
alongside death, as the fate of all mortals, may be underestimating
the moral iniquity of their predicament. They may be the sort of
victims of a prevailing ideology that a quick dose of smart phil-
osophy may cure. They may read and think, and recognize Nozick
as a philosophical faith-healer. ‘Taxation of earnings from labor is
on a par with forced labor’, Nozick tells us.” I doubt it. What’s
more, I think it would be seriously impertinent to ask those who
have undertaken forced labour — in the Gulag, in Nazi factories, in
the Cultural Revolution in China, in the fields of Cambodia —
whether they agree.

It’s fair to combat rhetoric with rhetoric. But if an argument
reads as truly sinister in the light of one’s antecedent political
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commitments, the philosopher should cough discreetly and get
down to the business of exposing its weaknesses. One should put
the rhetoric to one side and concentrate on the detail of the argu-
ments. There are good arguments against Nozick’s position and
they should be carefully rehearsed.

The best way to start is to take up the entitlement theory. Its first
element is the theory of just acquisition. Acquirers are first hold-
ers, first occupants. What was the status of, say, land before it was
first taken into possession? There are two answers to this question,
each of which makes first occupancy a puzzle. The first answer is
that the land belonged to no one. Anyone could legitimately walk
across it or pick mushrooms from it. The first acquirer then has a
singular moral power. Suppose, as Locke thought, property is
acquired by mixing one’s labour, by working on the unowned land.
We now have the possibility that agents may, by their diligent pur-
suit of their own interest, create obligations for all others which
hitherto did not exist. A right of ownership having been acquired
by proper means, everyone else is now under a duty to respect the
owner’s exclusive possession.!” What can be the source of such a
radical moral power?

The same question arises even more pointedly when the norma-
tive background is not a state of no-ownership, but rather one of
co-ownership. Locke believed that God had granted the world to
mankind in common. Everyone, originally, had inclusive property
rights to the earth, its fruits and its beasts: ‘this being supposed, it
seems to some a very great difficulty, how anyone should ever come
to have a Property in any thing’."! It does indeed, not least since
those who have acquired an obligation in place of a previous inclu-
sive liberty right have demonstrably lost a moral right they could
legitimately claim hitherto. Locke throws a battery of arguments
at the reader to justify a right of original acquisition. Famously,
that property which one has in one’s own person is somehow
annexed to the portion of the world with which one has mixed
one’s labour. Rights of self-ownership are fuelled into the posses-
sions one has created. The metaphors are normatively impotent as
many commentators have seen, including, ironically, Nozick who
asks: ‘why isn’t mixing what I own with what I don’t own a way of
losing what I own rather than a way of gaining what I don’t?’."2If I
add value to the land, why do I gain the land rather than just the
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added value? Locke’s argument can be read as a claim of desert.
The digger with dirty hands has earned the right to make exclusive
claims. Maybe, but what can justify the losses that everyone else
undertakes? They have done nothing to deserve these. Locke’s
condition, that there be ‘enough, and as good left in common for
others’, counters this objection, but if the ‘others’ are to include
all future possible claimants (and why not?) that condition can
never be met. Distinctively consequentialist arguments are sug-
gested by Locke, too. Had there been no private property (strictly,
had the consent of all the co-owners been required to legitimize
acquisition), mankind would have starved, notwithstanding the
original plenty. Further, private property is a condition for
industriousness from which everyone benefits. These arguments
are promising, but we shall keep them up our sleeve, since if they
do justify original acquisition they may also serve to justify
redistribution and the taxation of Wilt Chamberlain.

The most obvious objection to the employment of arguments
concerning original acquisition to justify present holdings is the
obvious fact that, even if there were arguments strong enough to
justify the would-be property owners simultaneously benefiting
themselves and dumping the costs of their acquisition on others, it
would be quite impossible to track down episodes of original
acquisition with respect to most of the goods of this earth. Prov-
enance has vanished. Original acquisition is shrouded behind the
same mists that conceal the Original Contract. If the entitlement
argument is to be taken seriously in the way Nozick suggests,
acquisition refers to literally first occupancy, first ownership, first
title to land and the fruits of it. And no one has a clue about such
ancestral claims.

Suppose we ignore the possibility of claims of justice originat-
ing in acquisition. Why can’t we just draw a blank over disputes
that take us back beyond, say, 1750, assuming the legitimacy of
ownership claims at that point and legitimating the present in
terms of legitimate transfers, supposing these are properly
recorded after that date? To simplify massively, suppose further we
are concerned solely with transactions classified as wages, gifts,
sales and bequests. We must not suppose that transactions of each
of these kinds represent legitimate transfers so long as parties to
them are fully informed and the executions are voluntary and
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properly registered. Take gift, for example. This may look simple,
but there are alternative and incompatible rules in the field. One
says: all transfers by gift are legitimate. Another says: transfers by
gift up to the value of £x are legitimate; gifts above that value are
legitimate only if y per cent of the value of the goods is paid by
recipients to the government. Exactly the same structure of alter-
natives can be articulated in respect of wages, sales and bequests.
How is one to decide which transfer principles are best? One can
say: all subventions from gifts are confiscations, all reallocations
of sales receipts are theft, all reapportionment of bequests is
grave-robbing, as one can say that all taxation of earnings from
labour is on a par with forced labour — but saying these things
doesn’t make it so.

The Scots, in a recent constitutional settlement, voted both to
institute a devolved Parliament in Edinburgh and to give that Par-
liament tax-raising powers in addition to those assumed by West-
minster. Does this mean that the Scots are (illegitimately?) forcing
themselves to labour for the benefit of those amongst them who
receive the public services which the taxation funds? Of course,
the fact that a majority of those voting in a referendum supports a
policy of granting their representatives the power to tax does not
settle the philosophical issue. If all taxation violates rights, and if
rights are side-constraints on government action, then no taxation
is justified. But not even Nozick believes this. Taxation for the
purposes of the nightwatchman, to guard the city walls (defence
expenditure), to keep safe the city streets and protect citizens in
their private homes (law and order), is justified — and provision for
tax collection must be made.

It follows that one cannot simply wave the flags of the separate-
ness of persons and the importance of autonomous lives to those
who have only one life to lead and watch the proponents of com-
pulsory taxation give up the fight. The substantive issues concern
the boundaries of legitimate compulsory taxation and one cannot
expect these to be derived a priori from foundational moral
principles.

The specification of rules of transfer for any given society will
be the work of centuries of careful adjustment to the circum-
stances of production, distribution and exchange, to the demands
of existent patterns of domesticity and family life, and to the
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details of specific constitutions governing hierarchies of local and
national political institutions. We can expect these arrangements
to be vindicated by a range of values. We can expect the detailed
rights concerning transfer to cut across one another. Rights of
bequest and rights of inheritance qualify each other. We can
expect the general utility of specific arrangements to recommend
their institution as rights. What else could vindicate a state’s right
of compulsory purchase as required for the provision of a public
good? We are likely to find a distinct value in private property —
which leads us to notice another real weakness in Nozick’s
argument.'

His core intuitions concern the separateness of persons and the
value to each of them of their leading an autonomous life. Respect
for persons on the Kantian model requires us to treat persons as
ends, not as means merely, to echo the Groundwork.! This is a
vague demand, but assume it can be put to work in central cases. It
evidently proscribes slavery, rape and other non-consensual ways
of using other persons and their bodies to one’s own advantage.
Kant was quite clear that this principle does not govern the way
that we treat the earth, the fruits of the earth and the beasts of the
field. These do not possess that rational will which is a necessary
and sufficient condition for treating agents as autonomous
beings.” Your autonomy is violated if I take one of your kidneys
without your consent, but what rule do I violate if I saw a branch
off a tree or quarry rocks from a mountain? The tree and the hill-
side have to be attached to someone as property before any harm or
injury is done, and then it is the owner who is wronged, not the
tree or the mountain. So we need to understand property as a mode
of attachment, a relation between persons and things. And we
need to justify the claims that persons make who stand in such a
relation.

One interesting theory in the field is that of Hegel. His argu-
ment in defence of private property is that private property is
necessary for persons to be free.!® The story is complex, but the
core idea is that personal freedom — which is but one dimension of
freedom for Hegel — is achieved when the will of agents is
embodied in the objects they individually possess. Property
enables the will to be projected in a fashion which permits it to
be intelligible to the owner and to others — and intelligibility,
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self-understanding in a sphere of public meaning, is a condition of
freedom. When we look at our friends’ bookshelves, we may be
interested in the books, but just as likely we are interested in our
friends in a way that supposes they themselves understand how
their choices may be read by those who recognize the titles. Free-
dom entails interpretation — which licenses subterfuge. We all
know what’s going on when the novelist portrays the parvenu buy-
ing a whole library at auction.

I caricature Hegel’s arguments with scandalous brevity, but
consider the upshot. If we understand private property as an
expression of freedom, and if personal freedom is a distinctive and
universal value, oughtn’t everyone to have some? It is a matter of
difficult textual exegesis to determine whether Hegel accepted this
conclusion. In The Philosophy of Right, at §49, he denies that his
account of private property has any distributional implications,
though in an appended note he is reported as saying that everyone
should have some property and, at §§240-5, he suggests that pov-
erty is a moral affront, depriving citizens of their personal integ-
rity. Whatever the nuances of his published views, he ought to
have stated firmly that the lack of all property is a personal dis-
aster in a society which recognizes private property as central to
freedom.

Exactly the same charge may be made against Nozick. Whatever
grounds are advanced as foundations for a right to private prop-
erty are likely to have some implications concerning the distribu-
tion of it. The greater the importance private property assumes,
the more necessary it is that some canons of distribution be
acknowledged.

In Nozick’s case, we must guess what the groundings of a value
of private property might be. Presumably property is necessary if
individuals are to live their lives as separate autonomous agents.
This makes sense; without property in a propertied society indi-
viduals are driven from pillar to post. One doesn’t need to endorse
all the details of the Hegelian story to understand this. In which
case, it 1s necessary to work out how much private property, and of
what kind, is necessary for an autonomous life. Ignore the difficul-
ties of this task for the moment. My conclusion is formal. If stuff,
things, bits and pieces of physical matter, cannot be treated as
means merely, by anybody, this can only be because they are the
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private property of someone else, because in treating things in this
way we are failing to respect some person’s property rights. What-
ever account we give — of how using things can be damaging people
— 1t will stress the value to people of the things they claim to own.
If ownership is of some such value, some measure of private prop-
erty should be accorded to everyone. What measure? Who knows?
But whatever the measure that emerges from a philosophical
investigation of the value of property, it will be applied in a pat-
terned theory of justice. If private property is a condition of a free
and truly autonomous life, we should work to make everyone
autonomous. We should make sure they all have enough property
to live a life of value. The pattern that freedom necessitates may
indeed require that freedom (in the specific respect, say, of being in
command of all of one’s earnings) be compromised — and com-
promised continually in the fashion of regular taxation —but I can
think of no defence of private property that does not yield this
consequence. To be blunt: if private property is that important,
everybody had better have some and enough of it.

F.A. Hayek

This lesson is worth reiterating against another theory (or non-
theory) of social justice — that of F.A. Hayek. Hayek’s published
work is a distinctive amalgam of studies in economics, politics and
public administration. In an age when political philosophy was
proclaimed to have died the death, a seminal work such as The
Constitution of Liberty (1960) had the appearance of an academic
dinosaur lumbering around fields now devoted to the cultivation
of other interests. Then, spectacularly, Hayek lived long enough to
see his work taken up by powerful and determined politicians, not-
ably Keith Joseph and Margaret Thatcher in the United Kingdom
in the 1970s and 1980s, as a new orthodoxy to which ‘there is no
alternative’. Dying in 1992, he lived long enough, too, to see some
of the misery and social disintegration caused by his disciples.!”
Hayek is a sceptic concerning the value of social or distributive
justice. The term ‘social justice’ is ‘empty and meaningless’, a ‘hol-
low incantation’; he perceives that the ‘Emperor has no clothes’,
that the ideal of social justice is a mirage.'® One element of his
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scepticism derives from an argument that should carry no weight.
Justice, he insists, is a negative value expressed by conformity to
a system of rules that have the logical form of Nozick’s side-
constraints: ‘Do not....” Injustice is witnessed only when one
individual intentionally and illegitimately coerces another.'

Suppose a pattern of ownership emerges from voluntary inter-
personal transactions of the sort imagined in Nozick’s Wilt Cham-
berlain example. This new array of holdings cannot be deemed
unjust because it was intended by no one; it is the unintended
(though perhaps anticipated — by clever Wilt) outcome of thou-
sands of independently taken decisions. Wilt is lucky that his
skills elicit such a response. My mother’s skill at dominoes, though
equally distinctive, has earned her little. Expand this example so
that all sorts of free market transactions are included. The pattern
of holdings that results, willy-nilly, from thousands and thousands
of market transactions cannot be deemed unjust because no one
intended their realization, however well-off the winners and how-
ever poor the losers. Michael sells his council house, purchased
for £5,000 in Lewisham in 1984 for £300,000 and retires to Spain;
Judy finds that she cannot keep up the payments on hers and is
forced into repossession. John starts a business and fails, losing
his house in the process. Bridget offers the same services, five
years on, and finds an eager market. She’s rich. This is the diet of
awful warnings and splendid examples that feed our gossip and fill
the commercial pages of local newspapers. Good news — bad news.
No one was coerced or fiddled. The outcomes are not unjust how-
ever uneven the pattern of wealth and income and however dis-
crepant it may be with persons’ skills, efforts or qualities of
character.

We can see the logic of this conclusion, but should reject it
nonetheless since its premise is tendentious. If we were operating
with a concept of justice so clear and uncontentious that the
derivative concept of social justice were an evident solecism,
Hayek’s argument would be decisive. But we aren’t. As things
stand, it’s as though one were to argue that since promises are
transactions between persons and treaties are supposed to be
promises effected between states, no treaties are binding since
states cannot, by definition, make promises. We don’t disallow the
concepts of social justice and international treaties. We go back to
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the drawing-board and articulate our concepts in a way that
permits further discussion.

One notion behind Hayek’s dismissal of social justice is the
thought that the targets of moral judgements can only be indi-
vidual persons and their activities. It’s bad luck but not unfair if
one is born with cerebral palsy or a severe learning disability. It is
not a condition of injustice that some (most) persons are mobile
and others not, that some (most) can learn to read and write and
earn their own living and others not. In the absence of a God who
has intentionally portioned these goods unequally, states of affairs
such as these are not subject to moral judgement. They are the
product of misfortune. This point must be conceded. So far as the
origin of these states of affairs are concerned, they are not unjust.

So far as the maintenance of these states are concerned, they
well may be. It’s bad luck that Jim was born with palsy, but this
should not be thought to settle the issue of justice with respect to
his continued immobility or with respect to his inability to cope
with the physical demands of a normal schooling. If practical rem-
edies exist, and nowadays they do, then the question of whether
social provision should be made for them in the name of justice is
open (and will be considered later). Is the same true in respect of
the outcome of market transactions? I don’t see why not. If mar-
kets collapse and whole industries go under, large numbers of
people may be unemployed and unable to find gainful work through
no fault of their own. Their resultant poverty is not the product of
injustice, but their continuance in a state where they do not have
the resources to fend for themselves may well present a moral issue
to the society in which such structural unemployment has
occurred and it is natural to use the language of justice to frame
the demands of the poor for assistance. Social justice, the sort of
justice that requires the redistribution of goods within a society,
does not have to be understood as the remedy for intended
injustice, as though injustice has to be demonstrated before the
demand for justice has any purchase. The examples I have been
using suggest that the fact of dire need will serve.

Hayek denies this, believing that the concept of need is tainted
by the normativity of the variety of conceptions of human nature
that are employed to specify its content, but now, of course, the
argument has moved on (and we shall review this objection to
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arguments from needs later). He does not deny that all persons
should be guaranteed a minimum level of subsistence represented
as a minimum level of income but insists that this is not a matter of
justice. Often it will be a socially prudent safeguard against the
possibility of serious social unrest.”’ At other times it may be a
socially organized charitable response to the embarrassingly in-
your-face challenge of widespread indigence. In point of fact,
responses to desperate poverty or conspicuous health needs may be
of these kinds and may be justified in these ways, but the contin-
gent availability of other reasons for redistributing wealth and
income does not disallow the claims of justice.

The crucial weakness of Hayek’s denial of social justice is
exactly the same as Nozick’s. He must assume the legitimacy of
some starting point from which a pattern of market-based holdings
can emerge. In Nozick’s case we postulated some quasi-Kantian
doctrine of rights deriving from persons’ autonomy as the candi-
date justification most consonant with his moral outlook, and then
insisted that any such doctrine must issue in at least a minimally
patterned theory of justice in holdings: that everyone should pos-
sess sufficient property and receive sufficient income to live an
autonomous life. Hayek shows no inclination to follow such an
abstract route. By contrast, but to the same effect, he supposes
along with David Hume that the institutions of property, the rules
and practices which dictate who owns what in a modern capitalist
society have evolved as an efficient solution to the problems of the
allocation of goods. He supposes that the rules governing property
acquisition and exchange must have a functional utility, otherwise
they would have been jettisoned hitherto.

This is a perfectly cogent line of argument. Indeed we noticed
this brand of conservative utilitarianism earlier. But it is import-
ant to realize that it yields only a default position. If justice
amounts to the assumption of utility in the rules of the market,
then those rules are open to amendment and change in the name of
justice if utility can be better served by amending them. On this
account, social justice is not distinct from utility, but as a deriva-
tive principle it should not be thought to be idle. It may well
provide the sort of bulwark against widespread social experimen-
tation that Hayek insists upon, but equally it may license the
challenge that social justice is violated by extreme disparities of
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wealth and income or the fact of debilitating need. Whatever prin-
ciple is employed to defend the distribution of income and wealth
prior to the sequence of market transactions must be available for
judgement on the outcome. That the outcome was not anticipated,
that the consequences were not intended, that the resultant pat-
tern was not designed: none of these claims (and we can grant
their truth) are to the point if the upshot is inconsistent with the
principles of justice employed to vindicate the initial set of
holdings.

I said earlier that this discussion of Hayek would amount to
crude surgery. Followers of Hayek will no doubt call it butchery.
So be it. It certainly does no justice to Hayek’s positive defence of
the free market as against regimes of central planning (but one
can deny that the only way of recognizing demands of social just-
ice 1is by establishing the bureaucracy of the pre-1989 Soviet-style
planned economy or through the acceptance of institutions which
irrevocably lead in that or other totalitarian directions) and it
does not address Hayek’s philosophical criticisms of specific con-
ceptions of social justice. It does not discuss his conception of the
rule of law (except to insist that the law of property must be justi-
fied in accordance with principles that find application in the
moral judgement of states of affairs that issue from the observance
of such laws) and it does not examine his anguished discussion of
constitutional law-making (fuelled by a distrust of the common
people who are at once citizens of a democracy and members of
trades unions). What I claim (to a readership whom, I suppose, can
easily identify my hostility to Hayek’s views) is that social justice
is not a value that can be dumped in the rubbish bin of
philosophical fairy-stories or pseudo-concepts as a consequence
of Hayek’s assaults, but must be carefully articulated and
investigated.

Private property

My conclusion is that, in considering the problem of justice in the
distribution of goods, the first step must always be the articulation
of a theory of property. We need to know what principles can be
advanced to legitimate a system of holdings. Thus far we have been
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assuming that what is at stake is private property. This is because,
in following Nozick’s treatment of justice, we have been concerned
with the allocation of property to individuals, with individual
claim rights to property. But as we noticed in Chapter 4, there may
be group rights as well as individual rights, and we are perfectly
familiar with groups or collectives, as well as individuals, claiming
exclusive property rights. There may be family property, university
property, church property, company property, village, city, county
or regional property, the property of the state and, indeed, of
international associations. These may give rise to inclusive prop-
erty rights, in virtue of which group members claim access, or they
may not. A crofter may put his cow to graze the common land of
the township, but a citizen cannot wander over state property at
will. In addition, there are arguments of principle concerning
which sort of ownership is most apt for which type of good. Are the
means of production, distribution and exchange best owned by
individuals or groups? If groups, which groups — those who work
on or with the means of production, or the state?

Definitions at this point are hazardous. We can imagine someone
arguing that all property is private — private, that is, to the agency
which claims exclusive rights over the domain, private though the
agency is a collective, private in the sense that the collective
agency asserts rights against other agencies or individuals who are
not members of it. Contrariwise, one may claim that all ownership
is group ownership, since every domain will be regulated by rules
of use and access which are ultimately legislated for by the state.
The sovereign, insists Hobbes, has ‘the whole power of prescribing
the Rules, whereby every man may know what Goods he may enjoy
and what Actions he may doe, without being molested by any of his
fellow Subjects: and this is it men call Propriety’.*

Two hundred years of argument concerning private versus pub-
lic ownership, capitalism versus socialism or communism, can be
organized around stipulated definitions of private versus public
property which are deployed in debates over justice. My focus in
this chapter will be on private ownership in the utterly con-
ventional sense of ownership by individual persons or families. I
confess that this decision may seem to beg questions and to pre-
empt contributions from collectivist traditions which emphasize
group membership or interpersonal solidarity as an integral
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element in the identity of all persons. It may be that in the course
of this enquiry we ignore our species being, the fact of our human-
ity, as we must take Marx to mean,” or perhaps we fail to recognize
fundamental features of our relatedness to others (our equality or
our fraternity or solidarity as compromised by class antagonism)
in virtue of our standing in respect of the way production of com-
modities is organized in the societies we inhabit. Oh well — we can’t
fight all our battles on the same terrain. At bottom, I shall assume,
all of us live and die as discrete individual persons: a poor, meagre
truth, but irrefutable. As individuals we require the goods of this
earth to feed, shelter and otherwise sustain us. And so we must, as
individuals, make claims against others for sufficient access to the
bare necessities. We all of us require that the earth sustain us.
Clean air, nourishing food, unpolluted water, clothing, whatever
materials are necessary for warmth and shelter: such goods are all
earthly, all are the product of our natural environment, and each
of us would (or should) claim access to them in circumstances
where they are denied or unavailable. At the point where the food
and the fingers meet the mouth of the starving child, no one can
deny her access. The object of property is centrally physical, a
portion of the natural world.?

There may be a range of schemes which aim to deliver the neces-
sary goods to the individuals who require them. At the extremes we
have respectively, private ownership and collective, but inclusive,
ownership. In the middle, there are a myriad of combinations of
each and we can expect political parties to fight amongst them-
selves for the optimal division. My intuition is this: in circum-
stances where the goods of the earth can be so apportioned that no
one may die (or be subject to extreme discomfort whilst others
prosper) as a result of an ill division, any distribution of these
goods which has these dreadful consequences is unjust.

In conclusion, I deem the debate between private and public
property to be peripheral to the issue of personal rights to the
means of subsistence. This debate concerns the means of produc-
tion and exchange rather than the rights which govern allocation.
Issues concerning which is the optimum system for organizing
production, which is the most efficient means of distribution, are
secondary to questions of who requires which goods in order to
live — and live commodiously, as Hobbes would put it. At bottom,
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individuals, who live and may perish, are the subjects of moral
claims. To suggest that philosophical problems concerning produc-
tion and exchange are secondary is not to say such problems are
insignificant, or to hint that the socialist agenda is to be cast aside
following the triumph of the free market. That would be silly. After
all it may emerge that a collective (socialist) system of ownership,
production and exchange is required in order that persons be free
as well as fit for a decent life. But these are questions we shall have
to put aside for the moment. The first thing that we should address
is the bottom line my argument has put into the foreground of
discussion: what are our human needs?

Human needs

Suppose we have in place a property system governed by rules of
entitlement and transfer concerning income and wealth. We can
expect, following Hume, that all sorts of curious principles will
find a place, given the contingencies of history, as mankind in our
locality have responded to opportunities for finding mutual advan-
tage and perspicuous general utility.?! This will give us an inven-
tory of who owns which goods. The rules of this game, explicit in
the law, will likely be formulated in terms of rights of the different
varieties charted in Chapter 4. A theory of justice will approach
the detail of any given property system, whatever the story of its
origins, as a standard, a test that the system must pass if it is to be
judged legitimate and granted moral approval. Many such tests
have been proposed, and we can consider only a few here. Arguably
the most familiar, and probably the most contentious amongst
philosophers, is the test of need. Does the property system that we
are appraising meet distinctive human needs? So much social pol-
icy is predicated on the satisfaction of needs that one must suppose
that a correct employment of the term is often sufficient to decide
arguments concerning just distribution. In practice, and as with
arguments concerning liberty and human rights, once contending
parties come to agree that such and such a policy meets an evident
need, policy disputes are concluded. But philosophical debates
often begin at the point where political disagreements are settled.
The very prominence of the concept of needs, its obvious appeal as

195



DISTRIBUTIVE JUSTICE

an element in the rhetoric of politicians and interest-groups as
well as the claims of individuals, requires that the philosopher
subject it to the closest investigation.

The first task which evaluation of needs as a principle of justice
imposes is that of understanding the concept of need. The second
task is that of describing the application of this concept: what are
the needs familiarly adduced? If these tasks can be accomplished,
a third is immediately suggested: is justice in part or in whole a
matter of meeting citizens’ needs?

The requirement that we articulate carefully the concept of
needs derives from an obvious challenge. Remember the standard
objection to Mill’s harm principle: since any activity may be
deemed harmful, the principle has no cutting edge to be employed
in the distinction of legitimate and illegitimate interference. If the
concept of needs were as vague or inchoate as this objection sup-
poses the concept of harm to be, it would be equally impotent in
the determination of which elements of a property system could be
deemed just or unjust. The danger here is that the concept cannot
be fixed with sufficient precision to distinguish clearly claims of
need from claims which derive from wants, desires, preferences,
likings, whims or fancies. Hegel, for example, described the
economic system as a system of needs, where needs amount to
consumer demands and these are recognized to have become
increasingly sophisticated and refined.” The terminology does no
harm to Hegel’s argument, but given his recognition of the mech-
anisms by which needs, thus construed, multiply in modern society
(as, for example, people struggle to keep up with the Joneses), just-
ice can hardly be a matter of meeting needs if these needs include
purchasing a car at least as powerful as that of one’s neighbours.

Fortunately the technical apparatus of analytic philosophy
enables us to sharpen the distinction which Hegel deliberately
occludes — that between needs on the one hand and wants, desires,
preferences, whims and fancies on the other. Take desires: the
following argument form is taken to show that desires are
psychological states:

(1) William desires to meet Elton John.

(2) Elton John is Reg Dwight.
(3) Therefore, William desires to meet Reg Dwight.
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The inference is fallacious, moving from true premises to a false

conclusion. Since, in the case where William has never heard of

Reg Dwight he evidently does not desire to meet Reg Dwight, the

construction ‘x desires ¥’ is in technical parlance intensional.
Contrast:

(4) William met Elton John.
(5) Elton John is Reg Dwight.
(6) Therefore, William met Reg Dwight.

Here the conclusion is evidently true and the argument form valid.
The sentence form, ‘x met y’, is extensional, permitting the substi-
tution of terms denoting the same object, whilst preserving the
truth-value of the sentence.

Now, compare (1) — (3) with:

(7) William needs water.
(8) Water is H,0.
(9) Therefore, William needs H,O.

Here, as with (4) — (6), the conclusion goes through. William does
need H,O whether he realizes this or not. What does this argument
show?%

First, let me mention a caveat to the terms in which this argu-
ment is generally presented. Standardly, needs are contrasted with
wants, not, as I have presented matters, with desires. This is
because I feel that if the crux of the argument depends on a tech-
nicality, we had better get it absolutely right. I think there is a use
of ‘want’ (noun) and ‘want’ (verb) which exhibits the same exten-
sional character as ‘needs’. “‘War on Want’ names a charity which is
not directed to the satisfaction of appetitive states of mind. ‘You
want a haircut’, can be prescriptive or descriptive; if the former, it
is not false because you disavow it. The ambiguity over ‘want’
(extensional) and ‘want’ (intensional) feeds many a rhetorical
flourish in the battle between teenagers and their parents. As cor-
rectives of the work of other philosophers go, this is a minor cavil.
I console myself against the charge that this is mere linguistic
pedantry with the thought that if you make the complaint you
understand the drift of the arguments I qualify.
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We may conclude that needs are not a particularly strong or
pressing form of desire, at one end of a continuum of psychological
states, with fancies, say, at the other. To say that one needs some-
thing is not to ascribe a psychological state to him at all. One is
tempted to say, except that the terms are slippery, that needs are
objective, desires subjective. That one desires something is a fact
about one’s state of mind. That one needs something does not
depend (always) on one’s mental state, more likely on the state of
one’s health. Thus doctors can tell you what you need (by way of
medicine), but they are not authoritative on what you desire. To
shift the target of opprobrium, you may desire Viagara, but the
doctors will not prescribe it on demand unless they judge you
need it.

If these arguments have force, we have countered the charge that
needs are indistinguishable from desires at the point where argu-
ments from justice get a purchase. There is still plenty of work to
be done. In particular, we need to argue why needs give rise to
claims in a way that desires evidently do not. But this task is not
compromised by the thought that needs are a species of desires. We
need to look at the world, at the condition of humanity and its
particular specimens, to judge whether needs are met or ignored.
This is not a matter of whether or not desires are satisfied. The
poor child needs the medicine though he doesn’t want to take
it. That this thought makes sense establishes the conceptual
distinction we desire.

A second challenge to the conceptual integrity of claims of need
arises from the thought that all needs are instrumental. If x needs
y, we can always ask: what for? If so, the value of answering the
need is parasitic on the value of the purpose or goal which is fur-
thered by meeting the need. If so, meeting needs has no value
independently of achieving the specified goals. If so, we can dis-
pense with talk of the value of meeting needs and concentrate on
the achievement of valuable goals.”

There can be no doubt that many judgements truly attesting
specific needs are instrumental in the manner suggested. ‘I need
change for the parking meter. Do you have two 50p pieces for a
pound?’, one may be asked in the street. If someone says she needs
two 50p pieces, I guess it is always appropriate (if not tactful or
diplomatic) to ask: What for? Such a request always carries the
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implication of ellipsis which the question ‘What for?’ addresses
directly. In another range of cases such a question would seem
plain silly. The doctor says this casualty needs morphine, the
social worker says these parents need a holiday, the aid worker says
this village needs a well. In such cases we expect any intelligent
person to be able to read off from the use of the word ‘need’,
exactly what exigency is being addressed. We can dub needs abso-
lute in cases where their citation does not leave open the question
of what purpose will be served by meeting the need.

This shouldn’t be taken as claiming that there is no answer in
cases of absolute need when the question: What for? is inappropri-
ately put. There will be an answer and the precise mode in which
need is met may give it. The morphine will kill the extreme pain;
the holiday will relieve the parents from the stress of looking after
the handicapped child; the well will spare the village women a
round trip of ten miles per day. David Wiggins argues that these
answers or something like them are explicit or prefigured in the
statement of need. There is no question of an ellipsis in such
judgements. ‘One does not have to supply what is already there.’®

If the sceptic presses hard, asking: What is already there? a
schematic answer is at hand, which the questioner, had he truly
understood this concept of need, could have worked out for him-
self. It is a judgement that if the need is not met the agent will be
harmed in some serious fashion, she will suffer, some crucial inter-
est will be set back, some minimal level of human flourishing will
not be attained. The full story has not been told, but what is
explicit in any judgement of absolute need of this sort is that some
such story is tellable. The complete analysis of a judgement of
absolute need now runs as follows:

I need [absolutely] to have x
if and only if
I need [instrumentally] to have x if I am to avoid being harmed
if and only if
It is necessary, things being what they actually are, that if I
avoid being harmed then I have x. *

Now we can see why a principle of need is in the same boat as
a harm principle. Its employment requires some conception of
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the good life for human beings which a condition of need or
harm directly frustrates. But this is not a weakness of the con-
cept in advance of such a conception being elaborated. It is only
a weakness if we have good reason to believe that such an
account could not be given or, if it could be given, the concep-
tion of harm were too broad to serve the purposes of articulating
a theory of justice, if, for example, one thought a person harmed
were they to fail to get whatever they desire. But one has no
reason to believe either of these things absent a strong argument
for them.

Having distinguished instrumental and absolute needs, we have
opened up a conceptual space which permits other questions to
be asked. Needs vary in their gravity and their urgency. Fred’s
need for a heart bypass operation is more grave than Sylvia’s
need to have her broken leg splinted and plastered, but Fred’s need
can wait, being less urgent. A need may be judged basic if a
person cannot go unharmed unless it is met, given fundamental
and unalterable facts about the world and the typical human
constitution.*

There are good reasons for believing that the concept of needs
and their satisfaction does not exhaust the concept of human well-
being®™ or human flourishing. We can perfectly well imagine a
community of scholars trading off some years of their lives in
order to refurbish a library. We can understand the scientist who is
so ambitious to advance knowledge that he performs a risky
experiment on himself. Parents may buy a computer or hi-fi for a
handicapped child rather than a wheelchair if they judge that that
is what he most wants. Nonetheless, in the particular context of
justice, where what is at issue is the distribution within a society
of generally transferable goods and services, it is proposed that
the principal, i.e. governmental, agencies of distribution should
pay direct attention to the issue of how far basic needs are met.
Here, what has been called the Principle of Precedence — that
the needs of a population take priority over their preferences or
anyone else’s — finds its home.* No distribution can be just if it
fails to meet the basic needs of citizens, if some minimum stand-
ards are not met in respect of the provision of goods and
services.

Basic needs do not represent a fundamental value. The case for
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attending to them rests on whatever value attaches to the human
well-being, human flourishing or distinctive human agency for
which their satisfaction is deemed a necessary condition. These
deeper values may be entrenched in utilitarian, perfectionist or
Kantian normative ethics. Indeed, it is hard to think of any system
of ethics, which, when applied to the responsibilities of govern-
ment for meeting the requirements of justice, does not demand the
satisfaction of human needs.

The concept of human needs has been cleared of the charge of
being ill-formed. But is it operational? It rests on a deeper founda-
tion, in an account of human good; it makes a charge on govern-
ments in the name of justice. But can the charge be made good in
respect of specific policies? Between the concept of need as an
element of justice and the specific policies required if needs are to
be met is the open ground wherein the determination of needs
must be fixed. What needs must be recognized and catered for?
Lurking in the background here are the linked threats of
relativism and needs-inflation.

Talk of basic human needs suggests that we might draw up a
list of goods which anyone needs if they are to flourish as
humans or achieve some minimum standard of well-being. First,
they need the wherewithal of survival; second they need to be
able to command whatever resources are necessary if they are to
live freely under their own direction, under some realistic plan
of their own devising or in some social role that they endorse.
The very poor, driven from pillar to post in the effort to achieve
the shortest-term goals of immediate nourishment and shelter, do
not live well during the period they survive. Yet we all know that
in different societies folk are well-used to different levels of life
expectancy or infant mortality, more or less vulnerable to
endemic disease. Even in the comfortable West, indicators of
longevity and good health reveal marked differences between
social classes. There are even significant differences between
those at different levels in the hierarchy in the British civil ser-
vice. Do all of these differences mark differences in the degree to
which basic needs are met? We can accept that a condition of
homelessness is a drastic limitation on the freedom of those who
suffer it, that those who are ‘born to fail’ have their life choices
severely curtailed, but how much in the way of resources does
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one need to command before one is judged to live a life of min-
imum freedom? The answer to this question, too, will seem to
differ massively between different societies. Freedom, for citizens
of the UK, may require sufficient educational accomplishment
for them to approach the job market with confidence that they
will not be forced to accept what they regard as the most
demeaning and exploitative employment. This thought, hence
this need, may make little sense to members of traditional, agri-
cultural, societies for whom work is a means of self-sufficient
family survival rather than the exploration of a range of indi-
vidual capacities.

If the baseline of human need is dictated by the objective condi-
tions of the minimum standard of living of human beings who live
contentedly in a manner as commodious as their neighbours, it is
likely to be fixed at a level which is completely unacceptable to the
worst off in better-off societies — as well as to observers of their
plight. If it is a necessary condition of sociability that one be able
to discuss the marriage prospects of a TV soap-opera character
with one’s neighbours, one had better have a television. Less con-
troversially, if citizens in Western democracies need to have some
access to the news media if they are to act as well-informed parti-
cipators in a democratic decision-making process (and if denial of
this political standing is agreed to be deeply demeaning and dis-
respectful) they had better be able to purchase TVs, radios and
newspapers or have access to libraries.

The drift of arguments like these is easy to follow. If we are not
careful we shall be forced into a position of accepting that people
in Glasgow need television sets, whereas tribesmen in New Guinea
do not need antibiotics. We would not be worried if opinion sur-
veys revealed that these very different people do and do not desire
such things, but we should be worried by arguments which yield
such a pattern of obviously relative needs.

The argument thus far should not be thought to imply that
philosophers have avoided the embarassingly empirical task of
describing basic needs.*?® David Braybrooke lists the following as
candidate matters of need, distinguishing a first part concerned
with physical functioning and a second part that concerns
functioning as a social being:
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Part 1 includes:

1 The need to have a life-supporting relation to the environment.
The need for food and water.

The need to excrete.

The need for exercise.

The need for periodic rest, including sleep.

The need (beyond what is covered under the preceding needs)
for whatever is indispensable to preserving the body intact in
important respects.

Y U W DN

Part 2 continues:

7 The need for companionship.
8 The need for education.
9 The need for social acceptance and recognition.
10 The need for sexual activity.
11 The need to be free from harassment, including not being
continually frightened.
12 The need for recreation.

This list, from a philosopher, is heroic. Braybrooke does not pre-
tend that the list should be regarded as complete. To do so, we
should have to claim that there is nothing more that we have to
learn about what is necessary for human beings to live well. There
is enough precision in the list for it to be clear why provision to
meet the needs specified will have to be different from society to
society. Take the need for education. As has been indicated
already, the nature of the skills which need to be inculcated and the
level of proficiency required will vary depending upon the demands
of the society in which adults are required to take their place.

Relativities of this sort look to be a real problem if the context
of justice is international and if the question of resource alloca-
tion is posed across frontiers. Is it self-indulgent for Western
nations to spend so much money on secondary and higher educa-
tion whilst the basic health needs of those who live in hovels in
Calcutta go unmet? Questions of this sort cannot be avoided.* It
would be a real mistake, though, to conclude that the philo-
sophical and practical difficulties of detailing standards of
international justice mean that the concept of needs has no place
in addressing them. The opposite, in fact, is true: it is because the
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appeal of universal need satisfaction is so strong that these
questions exhibit such difficulty and urgency.

One feature of the debate about international justice which
gives it the appearance of intractability is the absence of any
agency to adjudicate in the case of conflict. Within a democratic
state, there will be a forum for expressing and resolving conflicts
concerning provision for needs — the political process. We can
observe (we don’t need to imagine) individuals making claims of
need whenever resource allocations concerning health, education
and social security payments are publicly discussed. What is con-
troversial in many policy proposals is not the philosophical ques-
tion of whether the appeal to need is a claim of justice, but the
quasi-philosophical question of whether, say, publicly funded nur-
sery education meets a real need or, if one agrees that it does, what
is the measure of gravity or urgency involved, what comparitive
judgements should be reviewed. We observe endemic dispute here
and it is evident that the disputes often have their origin in con-
flicting assessment of needs. None of this should lead us to believe
that the concept of need is unfitted to constitute a standard of just
provision since the relativities involved disable impartial assess-
ment. We can tinker with the list, we can debate the modalities of
assessment as we work out what the service of a specific need
warrants by way of provision, and finally, we can leave fine-grain
decision-making in respect of policy proposals to the political
process.

Does this establish that provision for needs is a requirement of
justice? This last question links a Humean conception of justice as
the principles which govern the allocation of resources within a
society to a normative ethics which determines which principles
are appropriate. Needs, on this account, have an intermediate sta-
tus. At bottom will be competing accounts of the good, what it is
for human lives to go well. Any such account will yield a set of
necessary conditions which amount to statements of need. The
task of working out all of the details is immense, but since it is a
matter of working out what justice requires, the task 1is
unavoidable.

To review our progress so far: we must suppose that a well-
ordered society has in place a set of rules which settle conflicts
amongst competing claimants to goods. The details of these rules
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will likely fill shelves of texts in a law library. I think we can fairly
suppose in advance of detailed criticism that these rules promote
utility, perhaps in the detail of their operation, but most likely
through their general function of serving expectations and set-
tling disputes. Hume believed that such an existent system
amounted to a system of justice, but we have seen that unless the
distribution of resources meets the needs of those subject to it,
this verdict is premature. Consideration of needs at this point will
require transfers from those whose property exceeds what they
need towards those who are needy.

There are many different ways in which such transfers may be
effected. Those with goods in excess of their needs may recognize a
duty of care or exhibit their benevolent nature by charitable dona-
tions. The resulting transfers will be unsystematic and haphazard
but it is perfectly possible to imagine needs being met in this fash-
ion in a very small society. And even in very large (and rich) mod-
ern societies it is likely that a substantial proportion of personal
needs will be met in this way, not least within families. We are all
used to reading that some charity has funded equipment in hos-
pitals, that parents and neighbours have supported the local
school, that volunteers are providing soup kitchens for the indi-
gent. More important, however, are transfers which are organized
by the state. Generally these will involve taxation of earnings or
sales, less often wealth; governments exact their imposts in ways
that are minimally perspicuous. But confiscation and re-
distribution of capital assets may be effected to the same purpose,
though the history of such efforts in the twentieth century has
been conspicuously inglorious. Whereas individual benefactors
respond to the needs of fellow citizens by ostentatious public bene-
factions, modern democratic governments meet needs by stealth,
believing, often truly, that there are fewer voting gainers than
losers.

Despite their objective condition, people do not like to be iden-
tified as needy, as worthy recipients of the charity or the ultim-
ately coercive redistribution of their fellow citizens’ assets, unless
these are ill-gotten gains. Nozick’s claim that taxation is forced
labour, the philosophical shadow of a cocktail-bar grudge, may as
likely prompt guilt and shame on the part of recipients as resent-
ment amongst the providers. The effective operation of the welfare
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state in Britain needs welfare rights officials to prod people into
making their legitimate claims. And still, take-up levels are well
below the computations of statisticians employed to determine the
maximum possible costs of the exercise in redistribution. Talk of
‘the needy’ carries echoes of Lady Bountiful. Those who identify
and respond to unmet needs may find that their rhetoric meets the
resistance of the poor objects of their attention. Perhaps it is
better to speak of rights rather than duties and to ground the
rights of the needy in the language of equality. For many the
language of equality carries a dignity which is threatened by talk
of needs.

Equality of what?

It is a familiar thought that justice in distribution is at least in
part, or in some respects, a matter of equality. It may be that one
who advances such a claim has some specific egalitarian system in
mind as constituting the heart of justice, most simply perhaps the
condition that a system of just property distribution requires that
everyone get equal shares. If property were a homogenous good,
like a cake, then everyone should get an equal slice. But equality
may be more vaguely construed. It may amount to the requirement
that the principles of justice will not be acceptable unless they
grant equal consideration in some sense to all who are subject to
them. Otherwise, and one does not need to be a contractarian to
see the force of this objection, those who are not granted equal
consideration have strong prima facie grounds for complaint.
Amartya Sen has argued that:

‘a characteristic of virtually all the approaches to the ethics of
social arrangements that have stood the test of time is to want
equality of something — something that has an important place
in the particular theory. Not only do income egalitarians ...
demand equal incomes, and welfare egalitarians ask for equal
welfare levels, but also classical utilitarians insist on equal
weights on the utilities of all, and pure libertarians demand
equality with respect to an entire class of rights and liberties.
They are all ‘egalitarians’ in some essential way ... %
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This is a helpful way of putting matters, not least since it opens
up the right questions. Instead of debating the pros and cons of
egalitarianism versus anti-egalitarianism, we can consider in
sequence the forms of equality that have been deemed constitutive
of justice. We can ask, in the words of Sen’s famous paper, ‘Equal-
ity of What?’.*® Once the different accounts have been clarified, we
can return to the issue of whether principles of equality meet, or
are properly considered as supplementary to, considerations
arising from needs.

The most straightforward answer to Sen’s question is equality of
goods or resources. Rawls’s account of justice incorporates a ver-
sion of this. I quote it now in its most general form: ‘All social
values — liberty and opportunity, income and wealth and the bases
of self-respect — are to be distributed equally unless an unequal
distribution of any, or all, of these values is to everyone’s
advantage.®

Rawls’s Difference Principle, specifying that social and eco-
nomic inequalities are to be arranged so that they are reasonably
expected to be to everyone’s advantage, is ‘strongly egalitarian in
the sense that unless there is a distribution that makes [everyone]
better off . . . an equal distribution is to be preferred’.”® The goods to
be distributed in accordance with the principle are the social pri-
mary goods — things that every rational man is presumed to want,
being all-purpose means whatever one’s plan of life and suscep-
tible to social distribution. Income and wealth are the primary
goods Rawls has in mind at this point. Equality and inequality
(and hence justice in distribution) concern the allocation of
economic resources.

This is a natural suggestion, since economic goods are just the
sort of goods that government can distribute through effecting
transfers. The modality in which equality is sought — income and
wealth — is peculiarly apt for the purposes of governments which
recognize the demands of justice. If the difference principle were
acceptable, its policy implications would be clear. Progressive tax-
ation, particularly of incomes, together with a negative income
tax, is an obvious means of effecting redistribution towards equal-
ity. The point at which redistribution would be limited would be
that at which transfers from rich to poor reduced the goods avail-
able to the poor. This would be the case if, for example, taxation
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were a sufficient disincentive to productive activity that entre-
preneurs ceased or restricted their production or relocated their
economic activity (and their capacity to provide work) to another
tax jurisdiction.

The weakness of this proposal lies in its insensitivity to claims
which arise on the basis of need. We can easily imagine a society
where wealth and income is divided equally. We can imagine all
members of such a society moving towards a condition of inequal-
ity if those who are worst off in the new dispensation are better off
than they were under equality. But justice so construed ignores
marked differences in the personal characteristics of members of
this society. As Sen points out,

these are important for assessing inequality. For example, equal
incomes can still leave much inequality in our ability to do what
we would value doing. A disabled person cannot function in the
way an able-bodied person can, even if both have exactly the
same income.*

Of course this criticism would have no purchase if we had no
concern for inequalities in ‘our ability to do what we would value
doing’, or if, as in the particular case of the person with special
needs, we did not think that justice was at least, in part, a matter
of meeting these needs. But we should notice that ideals of equal-
ity in the distribution of economic goods would be a real puzzle
unless we thought that some underlying principles motivated our
concern with such inequality. We accept that individuals are
unequal in respect of their height, weight and beauty without
identifying an injustice. Why should differences in income or size
of house cause us to register concern? We must think that such
inequalities violate some principle of equal respect or fail to rec-
ognize equal claims on the product of social co-operation. In which
case, we shall have to work out whether these underlying prin-
ciples demand an inequality of resources as the just response to
claims of need.

Equality of goods may be thought of as equality of input. The
objection concerning special needs may be read as drawing atten-
tion to inequalities of output — the goods which are allocated do
not serve uniformly to produce equal levels of well-being, given the
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very great disparity in the conditions in which individuals find
themselves. Perhaps we should concentrate on output, on the well-
being of those in the circumstances of justice. This suggests that
we pursue equal utility, directing our attention to the happiness or
desire-satisfaction of those in receipt of goods. At this point, as we
have already noticed, the utilitarian will press a claim.
Utilitarian arguments are no more cogent than the facts permit.
Diminishing marginal utility suggests that movements away from
equality which have both winners and losers benefit the utility-
gainers by a lesser amount than the disutility suffered by the
losers. But this supposes that both winners and losers are equally
efficient transformers of the good to be distributed. In cases of
special needs, physical or mental disability, there may be a thresh-
old of resource provision below which allocations do little good. If
Harry’s problem is mobility, nothing less than an electric wheel-
chair will enable him to get to the shops. Travel vouchers or dis-
counted fares will not assist him, supposing that even if he could
sell these concessions he would not have enough money to pur-
chase the wheelchair. Sally, by contrast would get enormous
pleasure from a sports car. It is all too easy to imagine social cir-
cumstances in which total utility is increased by allocating the
sports car to Sally at the cost of inefficient allocations to Harry
and many others like him. In such circumstances, as Sen points out,

The cripple would then be doubly worse off: both since he gets
less utility from the same level of income, and since he will also
get less income. Utilitarianism must lead to this thanks to its
single-minded concern with maximising the utility sum.*

This example is important because it reinforces the lesson
drawn from considering goods or resources as the metric of equal-
ity. Human diversity makes a difference. One might have thought
that justice, being a central province of government, must always
be a matter of rough justice, that successful policies must abstract
from the specificities of differences in the condition and circum-
stances of individuals. On the contrary, the specific circumstances
in which groups of people find themselves may evince the sort of
special need which it is precisely the task of government policies
directed towards the promotion of justice to redress.
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In the example just discussed, the crucial feature is the manner
in which the cripple and the speedster (Sen’s term is ‘pleasure-
wizard’) are able to transform the input of goods into the output of
utility, where utility denotes some positive mental state of the per-
sons affected. Such facts are well-known. Young children are not-
ably efficient transformers of toys into utility. One doesn’t (or
didn’t) need to spend much to make them happy. Diversities in
respect of the contribution of goods to individual happiness work
in another fashion to undermine varieties of utilitarianism which
count happiness or desire-satisfaction as the good to be maxi-
mized. Societies as we encounter them are deeply riven by inequal-
ities deriving from group membership. Societies apportion goods
in line with ethnic, religious, sex and gender role, caste and class
differences which, contingently, have established a social hier-
archy. Objectively, the circumstances of the unfortunates at the
bottom of a particular pile may be dire, but subjectively, they
may be cheerful enough with their lot. Perhaps they believe one
well-known story:

The rich man in his castle,
The poor man at his gate,
God made them, high or lowly
And ordered their estate.*!

Many of the lowly have sung along with their superiors, sensibly
coming to terms with inequalities they can do little about in a stoic
fashion which leaves them as happy as anyone in the castle. They
may be poorly housed, ill-fed, suffer from poor health and come to
an early death, but in point of utility their lives may go no worse.*
Despite their lack of gripes and grumbles, one may fairly describe
their condition as unjust if basic needs go unmet.

The lesson of Sen’s review of equality as a metric of goods on
the one hand and utility on the other is that we should focus on
equality of something else. His positive recommendation is that we
concentrate on equality with respect to persons’ capabilities to
achieve functionings, what he calls, in ‘Equality of What?’, ‘basic
capability equality’. A human functioning is a state of a person or
an activity, something a person may do. So good health is a func-
tioning as is the taking of exercise. Functionings such as these are
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arguably necessary for human flourishing, yet we can understand
someone who risks or foregoes them in the service of some other
ideal. I risk my health in order to make the scientific discovery, I
stop taking exercise until I have finished writing the book. Given
these possibilities we can see how what is valuable is the capability
to maintain my health or take regular exercise should I choose to
do so.

Capabilities are distinct from the primary goods that serve them
in so far as equality of primary goods will not ensure equality in
respect of capability. They are distinct from utilities in that social
conditions may produce equality of happiness and yet some of the
happy people may be severely restricted in respect of important
functionings. Of course there are lots of human functionings that
are of little or no theoretical interest. To adapt an example of
Sen’s, if the Blanco washing powder company goes bust, I cannot
use the product any more nor am I free to select it from the range
of equally good alternatives.” Technically, my functioning is
impaired, my capability reduced. Other functionings, by contrast,
are vital, and these will be the functionings identified less
technically as human needs.

If we are concerned primarily with policies which promote
equality with respect to persons’ capability to function in ways
necessary for them to have a decent life in the society they inhabit,
we shall have given ourselves a hard task in respect of identifying
specific policy objectives. This will require a delicate mixture of
philosophy, economics and sociology which cannot, in principle,
be reduced to a democratic practice of counting preferences, since
needs are in part objective and, as we have seen, preferences can be
seriously and systematically distorted. Next we shall need to
engage the political task of organizing a society in such a way as to
effect the transfers necessary to meet the needs that have been
identified. The social democratic societies of Western Europe have
all given lip-service to this ideal of equality in respect of meeting
needs, but the attainment of it is beginning to have the air of an
intractable practical problem. When sociologists (or, more likely
social workers) point out the level of unmet needs in a variety of
different policy contexts, e.g. health, education, housing, provision
for the elderly, and urge a greater measure of redistribution of
resources, politicians, increasingly of all mainstream parties,
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respond that meeting these needs first requires further economic
growth, that the strategic political priority must be the effectively
painless process of raising more resources, achieving a greater
social fund of income and profit which can be taxed without
creating disincentive effects.

This may have the appearance of a strategic problem particular
to the political representatives who take policy decisions in fear of
upsetting the comfortable majority, but there is reason to think the
practical difficulties have deeper origins. The claims of justice as I
have been developing them require that basic human needs impose
duties of service on the part of those who possess the resources to
meet them. Whilst there is plenty of evidence that citizens of the
comfortable West are severely discomfited by the obtrusive, con-
spicuous needs of, say, fellow citizens who are reduced to living in
cardboard boxes, queueing at soup kitchens or begging in the
street, the task of serving these needs is bestowed on politicians
who guarantee that social amelioration will not be too costly. This
may be a realistic recognition of a severe tension within the prac-
tical reason of citizens, a tension between their acceptance of
claims of need on the one hand and their belief, on the other hand,
that needs can only be met by an economic system that is powered
by the strong incentives of self-interest that are integral to
capitalism."

The argument has been skimpy, but assume we have established
as a minimum requirement of justice, that citizens’ basic needs,
their capability to achieve a minimum set of vital functionings, be
met in equal measure. Suppose, too, that there is agreement on the
nature of these needs and the policies that serve them. Suppose
further that the needs are generously identified. People not only
live, but have the opportunity to live commodiously. Is that enough
equality? Should we care, if all have the opportunity to live
decently, that some have the capability to live much better lives
than others in respect of their having available more resources,
more income and wealth?

If one were speaking here of a political ideal which might be
recommended as a personal project, the pursuit of equality beyond
that of meeting needs would be ludicrously utopian. There is
enough work for a lifetime in pursuing the more modest aim, even
in the more generous of liberal democracies. But does justice
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require a greater equality than this? Should we be concerned
about or morally indifferent to inequalities of income and wealth
if the worst off cannot be described as needy?

It is clear that inequality can be an instrumental evil. Rousseau
insisted that ‘the social state is advantageous to men only when all
have something and none too much’.* How much is too much? We
must suppose it is represented by such a degree of inequality as
will enable the better off to suborn the ideal of equal political
power, by purchasing the allegiance of others. Nowadays one
might identify such harmful inequalities in the workings of a
property system which enables power seekers to buy newspapers or
television stations which they use unashamedly to advance their
own political causes. Deeper, and more insidious, is the way in
which inequalities of wealth are transformed into social differ-
ences and fossilized by processes of social stratification whenever
the laws of property permit inequalities to be transmitted from one
generation to another. No human characteristic is more faithfully
transmitted from one generation to the next than earning power.
The laws of inheritance are more effective than the laws of
evolution in transmitting the holding of wealth to successor
generations.

We can imagine a society in which there is no inherited wealth.
Members are permitted to acquire as much as they can by way of
effort and the use of their talents. But on death, all assets are
pooled into a social fund and redistributed equally to all members
of society. My guess is that such a measure of involuntary potlach
would dissolve the rigid class formations which disfigure even the
most settled social democracies. This is not meant as a practical
proposal, nor even as a recommendation concerning the principles
of justice. Rather, if this exercise in utopian guesswork is plaus-
ible, it should cause us measure the degree to which inequalities in
wealth holdings freeze into other inequalities. They inhibit wide-
spread social mobility by limiting expectations. Systems of educa-
tion serve to reproduce rather than reduce class divisions. Arro-
gance and social blindness, deference or strategic impertinence
occupy the moral space which should be inhabited by respect and
mutual recognition. Our experience of societies which exhibit
inequalities of wealth and income teaches us that inequality does
great psychological damage. This is the lesson successively, of

213



DISTRIBUTIVE JUSTICE

Rousseau, Hegel and Marx: social stratifications, of rich and poor,
masters and slaves, capitalists and workers, universally distort the
self-perceptions of all those located within them.

If differences of income and wealth were merely a matter of
individuals having access to a lesser or wider basket of commod-
ities — so that you buy a poster, I buy a print and John Paul Getty
buys a Botticelli — I suspect little harm is done. Clichés may
express truisms: no one seriously believes that money buys hap-
piness. Although all of us would welcome being better off, those
with seats in the front stalls of the opera are unlikely to be
enjoying themselves much more than the scruffs in the third cir-
cle. Given an adequate social baseline, inequalities in primary
goods take on an obvious ethical significance only at the point
where they are transformed into inequalities of something
else, of political power, social prestige or opportunities for
advancement. Unfortunately, societies have managed to organize
themselves in such a way that inequalities in primary goods are
transformed and magnified into more damaging inequalities. This
is the great lesson of Rousseau’s Discourse on the Origins of
Inequality.

I can’t think of an argument to establish this conclusion beyond
an appeal to the facts of history and sociology and I can’t present
my idiosyncratic versions of these here. We are left with one clear
philosophical question: Assume no one is needy and that there are
no social mechanisms in place which might transform inequalities
in the holdings of primary goods into other more entrenched or
iniquitous inequalities, is equality of primary goods in any sense a
requirement of justice? I have suggested that inequality might do
little harm, but the absence of harm does not preclude injustice.
We might laugh at the gross flaunting of wealth in popular maga-
zines devoted to the adulation of celebrity and even be grateful
that the photographers are not queuing up outside our doors. Still,
the gross disparities of wealth which are paraded before us daily
may still attest a measure of injustice. To investigate this question,
I shall focus on the work of John Rawls.
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John Rawls’s theory of justice

First, a diversion on Rawls’s work and its place in this study. It is
nearly thirty years since Rawls published A Theory of Justice. It
has been the subject of intense investigation, stimulating full-
length critical studies and papers galore. I remember the sense of
momentous academic achievement which accompanied its publi-
cation and the excitement of buying the heavy, black-covered,
hardback edition in 1972. And I remember the pleasure of reading
it from cover to cover. It advances a distinctive thesis, but, like all
great works of philosophy, it is a treasure-house. And the treasures
have been augmented by a succession of later papers and the pub-
lication of Political Liberalism in 1993.% T doubt there is any topic
to be broached in this introduction which could not have been
tackled by way of a discussion of Rawls. Against this background
of Rawls’s eminence, it may seem odd that, so far, he has been a
minor character in this book. I shall try to make amends, but it is
as well to note in advance that I shall be able to discuss only a
small portion of his work. Even this task is complicated because
Rawls’s thinking is distinctively systematic. One can’t fillet out
arguments whilst paying no heed to the overall structure of the
theory. The reader is commended to study all of it.

Justice as fairness

The scope of Rawls’s theory of justice is almost Platonic. For
Rawls, justice is not distributive justice, the narrow matter of who
is entitled to what in the way of property. It is the virtue of a well-
ordered state and comprises all aspects of its ethical well-being.”’
States are natural associations. For the most part, individuals just
find themselves in one as members, and find that the mode of gov-
ernance of the state has a major influence on their prospects for a
decent life. The basic structure of a society (Rawls’s term for the
major social institutions) assigns rights and duties to citizens, as
well as specifying how the advantages that accrue from social
co-operation should be allocated.

A theory of justice is required for familiar Humean reasons.
Persons are supposed to inhabit a world of moderate scarcity, such
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a degree of scarcity as ensures conflicting claims on the pool of
resources. If there were abundance, justice would be unnecessary;
if there were a desperate shortage, schemes of social co-operation
would break down. The theory of justice will consist of principles
which regulate the competing claims. What is distinctive about
Rawls’s theory of justice is the form of argument employed to
derive it. This is a hypothetical contract argument.

The classical social contract arguments, as used by Hobbes,
Locke, Rousseau and Kant were used for several different pur-
poses: to justify the claims to authority of the state, to determine
the limits of the state’s claims to authority and to vindicate rebel-
lion where those limits are overstepped, to determine the prin-
ciples which must be respected by the institutions of the state if its
constitution is to be legitimate and the content of legislation
valid. These are questions we shall be examining in the next chap-
ter. The social contract argument had two forms: first, actual
contracts, covenants or universal consent were described or
conjectured as the basis for real obligations. Obviously, such
arguments are only as good as their premisses. If no actual con-
tracts can be reported or if modern citizens could not be supposed
to be party to them, no obligations follow.

The hypothetical contract argument is an animal of a different
stripe. As Dworkin famously observes, ‘a hypothetical contract is
not simply a pale form of an actual contract; it is not a contract at
all’.®® Whereas an actual contract argument cites a specific occa-
sion or a particular activity as the basis of an obligation: ‘You
signed on the dotted line, so you are obliged to pay me the money’,
in a hypothetical contract argument, there is no contract to which
one may appeal. An argument is employed which sets matters up as
if those who are required to accept its conclusion were party to a
contract or agreement. It is a matter of great controversy whether
or not the classical authors I mentioned above are using actual or
hypothetical contract arguments or both, mixing them together in
a promiscuous and confusing fashion.

In its classical form a hypothetical contract argument works as
follows: Everyone wants certain goods, notably self-preservation,
(and/or pursues certain values e.g. liberty). In a state of nature, i.e.
in circumstances where there is no government, these goods are
threatened (and/or these values thwarted). The state, and only the
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state, will protect these goods (and/or promote these values).
Therefore, those who seek these goods and pursue these values
(generally, everyone) have good reason to accept the authority of
the state. We can portray this conclusion as a contract, an agree-
ment. It is as though everyone has agreed to accept a sovereign
authority. They haven’t, of course, as a matter of fact. Contract
theory is thus a deliver-the-goods theory. It asks people to deduce
the properties of just such an institution as is necessary to pro-
mote the good, by asking them to consider what life would be like
without it — in a state of nature — and how this condition could be
remedied.

Why invoke the non-existent contract? Why represent people as
behaving in a way in which they have not, in fact, behaved? Plainly
this is an argumentative device, a strategem of practical reason,
but what use does this device serve, what point does it signify? In
the classical theorists, the argument form serves to remind us that
we are modelling the deliberations of everyone in pursuit of a
conclusion that we can represent everyone as accepting. We model
‘agreement’ in the minimal sense of congruence of reasoning —
everyone has the same (however specified) goals and everyone can
see the means necessary to achieve them. We portray this congru-
ence as ‘agreement’ in the sense of concert, everyone acting
together, assuming the same obligations. There is a second sense in
which the contract model is apt. The problems that we identify
in the state of nature are problems that we create for each other. In
seeking to protect our lives, we threaten or pre-emptively strike at
everyone else, each regarding the others as competitors or foes.
In order to gain the security which the behaviour of all of us tends
to undermine, we have to give up something, generally the right to
govern ourselves or the right to punish those who violate our
rights. We give in order to get; we trade off our independence for
our security. This may be represented as a contract with each other
or as a contract with a government. The contract device calls
attention to this familiar strategy for procuring mutual advantage.
The terms of our contract state that you are to get the money as
soon as I get the coal. Of course it would be better for you to get the
money without delivering the coal, as it would be better for me to
get the coal without paying the money, but since these alternatives
are not available, we contract with each other, giving in order to get.
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Rawls’s social contract theory differs from that of his celebrated
predecessors in that his prime concern is not to spell out the
conditions under which a government should be judged to be
legitimate, although he does have something to say about these
questions.” His major interest is to spell out the rights and duties
of citizens and the just allocation of the benefits and burdens of
citizenship. But the same question that we put to the classical
theorists can be put to Rawls. No doubt if we had contracted with
each other or with the government to assume a given set of rights
and duties and to apportion goods and services in accordance with
specific principles we would be obliged to respect the terms of our
agreement. But we haven’t; so if we are so obliged, it isn’t because
we have accepted the terms of the agreement as parties to a con-
tract. So what is the point of casting the argument in the form of a
hypothetical contract?

In the most simple terms the answer is that Rawls conceives of
justice as fairness. The principles of justice should be recognized
as fair impositions on all those subject to them. But what does
fairness demand? It looks as if we have substituted one difficult
and contentious term — fairness — for another — justice. Philo-
sophically anyway, we were in the dark about the demands of just-
ice. We shall not feel illuminated by the announcement that justice
is fairness. We need to see how fairness is construed in detail.
That’s the next task. But already we should have some intimation
of why a social contract argument is an apt instrument for display-
ing the reasoning of citizens who ponder questions of justice. A
model contract is fair to all parties. Each treats the other as an
independent equal who may accept or reject the proposed terms
depending upon whether his interests and values are served.

In thinking about justice, as arguably in thinking about morality
generally, we give ourselves the task of establishing principles
which command universal assent and we do this by taking into
account the reasons anyone might have for accepting or rejecting
the principles. This requirement has been thought by many to be a
logical implication of the fact that a judgement is a moral prin-
ciple. Others have supposed that universalizability is a strategy for
establishing the plausibility of moral principles. If we wish others
to accept the principles we propose, we had better first step into
their shoes and investigate if they are likely to accept them in the

218



DISTRIBUTIVE JUSTICE

light of interests we can presume them to have. Rawls insists on
the universality of the principles of justice.”® One way of present-
ing this condition is to represent the principles as the outcome of a
contract, an agreement amongst all parties.

This last is a very weak motivation for adopting a contractarian
argument, but, as we shall see, it is important in understanding
one strand of Rawls’s presentation. A more important conception
of the role of fairness in the argument rests on a distinctive view
of how we should think about the problem of justice. We are to
think of the principles of justice as determining the allocation of
benefits and burdens which accrue from the system through which
individuals co-operate. The system must be structured by prin-
ciples which everyone can recognize as procuring their advantage;
everyone will identify the fruits of their co-operation and make a
claim on them. The strategic way of deriving principles which give
effect to universal advantage is to adopt a deliberative stance
which is impartial between the claims of all who contribute to the
co-operative scheme. From the point of view of any individual who
is seeking rules to govern a co-operative scheme to remedy the
circumstances of justice, egoistic reasoning might suggest that
such a person goes for whatever scheme promotes his best advan-
tage, but a little thought would convince him that the promotion of
his best advantage is hardly likely to commend the scheme to those
others whose co-operation is required. People will demand a sys-
tem which is fair in the further sense of being the product of
unbiased or impartial reasoning; ‘it should be impossible to tailor
principles to the circumstances of one’s own case’.’’ We need a
process of reasoning which embodies this impartiality. Further-
more, we should recognize that impartiality between the claims of
all those who are party to the necessary co-operative scheme
entails that each should be thought of as advancing claims of
equal weight on the product of social co-operation. As Rawls
insists, ‘the purpose of these conditions [of impartiality] is to rep-
resent equality between human beings as moral persons, as crea-
tures having a conception of their good and a sense of justice’.’ If
the principles of justice commend a scheme of strict equality in
the distribution of benefits and burdens, no one can complain that
their claims have been ignored or devalued.

So far we have no details of the procedures of the social contract
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account, but already we can see why Rawls’s methodology is
captured by his term ‘reflective equilibrium’. We recognize the
necessity for having some principles of justice, but prior to the
elaboration of these principles we recognize that they must con-
form to deep-seated intuitions. In this case the crucial intuitions
cluster around the idea of fairness. We derive principles that are
binding on all parties because the interest of each party has been
given equal weight in a process of deliberation that is strictly
impartial between their conflicting claims. Rawls’s distinctive con-
tribution is to elaborate a hypothetical social contract argument
that does justice to these intuitions. He believes that only a social
contract argument could succeed. Intuitionism, whereby in-
dependent principles are endorsed as separately compelling,
cannot serve the purpose because we are unable to judge which
principle should take priority in the case of conflict. And further,
such a collection of principles, in the absence of a theory that
binds them together, would have no resources for deciding cases
that strike us as novel, as inappropriate for the application of the
principles with which we are already familiar. Utilitarian reason-
ing fails because it is judged to compromise the equality of moral
persons as separately the locus of moral claims. It may so fail
where the optimal system of co-operation in point of utility
requires that the well-being of some be sacrificed to achieve max-
imum utility for all, considered as an aggregation of sources of
recorded or expected utility. Uniquely, the social contract method
canyield an ordered and projectible set of principles which is fair in
respect of its recognition of the claims of all parties subject to them.

But this abstract characterization of Rawls’s enterprise needs to
be fleshed out before we can judge its cogency. We need to describe
the impartialist stance — then we shall see more clearly why
the hypothetical social contract is an apt device for practical
reasoning about the subject of justice.

The Original Position
There are two distinctive features of Rawls’s hypothetical social

contract. In deliberating about justice, we place ourselves in
what Rawls calls the Original Position. The first feature of this
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hypothetical stance is that we suppose ourselves to be located
behind a veil of ignorance characterized by a specific combination
of knowledge and ignorance. We are supposed to know:

@

@

The thin theory of the good. This is a list of what Rawls
describes as primary social goods, all-purpose means for
achieving a rational long-term plan of life. The thought is that
whatever one’s plan of life turns out to be, rights and liberties,
opportunities and powers, income and wealth, and the social
bases of self-respect, will be needed to accomplish it. Goods are
included on this list only if their distribution can be regulated
by the basic structure of society, the main social institutions.
The basic structure will define the liberties and powers of sub-
jects and determine the allocation of income and wealth.
Other lists of all-purpose goods may seem more compendious —
Hobbes’s list of natural and instrumental powers is a good
example.”® In the case of items which one may be tempted to
add to Rawls’s list we may find that they are specifications of
goods which already appear there. Knowledge, one may think,
is such an asset, but Rawls believes that the skills and capaci-
ties which are the product of education are included as
opportunities or powers. Important personal assets such as
beauty and charm (‘Forme’ and ‘Affability’ on Hobbes’s list)
are not in the gift of government or its agencies. So these nat-
ural primary goods will not feature on the list. Health is a moot
example; the onset of disease may be thought of as a brute
contingency, but the odds against suffering disease can be
increased by public health policies and resources can be
shifted around to provide health-care.’® The list of social pri-
mary goods, or further specification of it, is open-ended. But
however it is specified, we can suppose that people want more
rather than less of these goods.

The laws of the social sciences. We must suppose, further, that
subjects in the Original Position have a sufficient knowledge of
the facts of social life to work out the policy implications of
the principles they select. ‘They understand political affairs
and the principles of economic theory; they know the basis of
social organization and the laws of human psychology.” But
this knowledge, as we shall see, is quite general. It is as though

221



DISTRIBUTIVE JUSTICE

they had available the resources of a good social science
library with all proper names erased.

By contrast, we must suppose that, behind the veil of ignorance,
we are ignorant of:

®3)

(4)

®)
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Our place in society, our position in respect of class or social
status, our actual or prospective income and wealth, the nat-
ural assets at our disposal — our strength, intelligence or par-
ticular psychology — as well as the generation we belong to.
One could add (and others have found these supplementations
of Rawls to be a valuable resource in pursuit of social justice)
ignorance of one’s sex and sexual orientation, race or ethnic
grouping.

Further, we are not to know specific details of the society we
inhabit, ‘its economic or political situation, or the level of civ-
ilization and culture it has been able to achieve’.™

Finally, and most controversially, we do not know our thick
conception of the good. Rawls believes, and as we have seen in
Chapter 3, this is almost definitive of the liberal position, that
individual persons will differ radically in respect of their con-
ception of the good life, of the details of the plan of life we can
presume them to have adopted. Some persons will pursue the
life of the aesthete, others a life of cheerful vulgarity, hunting,
shooting and fishing. Some will be hedonists, counting the
score of their pleasures, others, ascetics, valuing simplicity or
their triumphs over temptation. Some will be devoted to their
families and friends, others, not quite misanthropes, will seek a
life of limited interpersonal relationships. Some will be athe-
ists or agnostics, seeking to live their life in accordance with
whatever meaning they find or construct from their natural
conditions of existence. Others may pursue a life of religious
devotion, and the varieties of religious expression encourage a
particularly noxious tendency towards fissiparity and conflict.
As I mentioned before, we can suppose that there are at least as
many widely held conceptions of the good life as there are
monthly magazines on the shelves of the average newspaper
shop — multipled by the possibilities of permutation by con-
junction. We come across (in literature, if not too often in life)
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parsons who love to hunt and swill the claret as well as ascetic
atheists with a fastidious taste in modern jazz.

All of these conceptions of the good life are swept behind the
veil of ignorance. We know enough about our fellows behind
the veil of ignorance to understand the magnificent variety of
thick conceptions of the good that will be revealed when the veil is
parted, but we are to presume ourselves ignorant of the contours
of our own plan of life for the purposes of deliberating about
justice.

The motivation behind this hypothetical combination of know-
ledge and ignorance is the elimination of partiality and bias. How
can I be accused of serving my own distinctive conception of the
good life if I don’t know what it will turn out to be? How can I be
accused of disvaluing the way of life you judge to be best if I don’t
know the plan of life you have selected? The device of hypothetical
ignorance has evident resonances with the way we think about
justice. One way of judging the impact of some proposal or the
justice of some policy is to place oneself in the shoes of some other
party who is affected by it and then ask would the subsequent
distribution of benefits and burdens be acceptable if you didn’t
know which position was the one you occupy. Suppose the dispute
concerned the allocation of housework. Harry doesn’t want to do
any of the work in the kitchen. Sally points out that they both
work outside the home from 9.00a.m. to 5.00p.m. She already does
the washing and the cleaning. If Harry’s proposal, that he do
nothing other than earn his wages, were accepted, there would be
two parties, one doing all the housework, the other doing none.
Asking Harry to hypothesize that he doesn’t know which bundle of
chores he might be assigned is a nice way of bringing home to him
the unacceptability of either party’s being asked to shoulder all
the burdens. If his most advantageous option is crystal clear, so is
that of the other party. If he would hate to have all the chores to
do, he can understand Sally’s complaint and should review the
distribution of tasks.

Some have claimed that Rawls’s theory of the veil of ignorance
in the original position expresses a strong view of the role of the
state as neutral between competing conceptions of the good life,
that this is a clear implication of the doctrine of the priority of the
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right over the good, which Rawls explicitly claims to be a central
feature of his conception of justice.’” I will have something to say
about these issues later, but for the moment I want to stress that
the primary intuition to be cashed out by the requirement of the
hypothetical veil of ignorance is impartiality, not neutrality.
When it comes to articulating, as is necessary, the theory of the
primary goods, Rawls conclusions are not neutral, as one import-
ant critic has pointed out.” The basic structures of society should
not be neutral in respect of their recognition of the value of the
primary goods and their task of promoting them. Although Rawls
believes that detailing the contents of the list of primary goods
amounts to a weak premiss in the overall argument (he clearly did
not anticipate the level of criticism directed towards this aspect of
his theory), the list itself does not present an anodyne prescription
for the activities of the state. In respect of both inclusions within
the list and exclusions from it, the list is controversial. What holds
the list together is the idea of the primary goods as all-purpose
means to whatever thick conception of the good parties may have
developed as rational for themselves to pursue. What governs
exclusions from the list is the thought that the principles of justice
must be the product of a process of deliberation with such a meas-
ure of impartiality that it is accessible to all parties. Whether or
not Rawls achieves fairness in the process of deliberating about
justice is an open question. There can be no doubt that he wishes
fairness to constrain these deliberations.

The original position details the hypothetical circumstances in
which we must place ourselves to address the question of justice.
How do we deliberate once we have broached this thought-
experiment? At this point we meet the second distinctive feature of
Rawls’s social contract approach. Rawls believes we should reason
as egoists seeking to maximize our protections and advance our
holdings of primary goods, helping ourselves to the technical
resources of rational choice theory in order to derive the prin-
ciples of justice. Let me stress at this point, having introduced the
term ‘egoist’, that Rawls is most definitely not proposing that we
adopt any variety of egoism. The kind of egoism that is put to
work behind the veil of ignorance is a thesis about the motivation
of the parties who inhabit that hypothetical condition: the pri-
mary goods constitute the ends that they value for themselves and
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the principles of justice represent the best means to advance
them.

Now Thomas Hobbes did hold this kind of egoistic view in
respect of the motivation of all persons generally. On his account,
human beings are predominantly motivated by a conception of
what is in their own best interest, and he argued that the rule of
justice, narrowly construed as the principle ‘that men performe
their covenants made’, i.e. keep their promises, could be derived by
anyone who pondered how best to achieve their long-term goal of
commodious living. Hobbes was speaking of us, of how, granted his
theory of human nature, people like us should deliberate about
how to behave. Rawls is not describing our behaviour or the
behaviour of people like us. We are not egoists. Most particularly
we are not egoists because we have a sense of justice and wish to
govern our transactions with each other in accordance with prin-
ciples we judge to be fair. Self-interest in the original position,
behind the veil of ignorance, is not self-interest beyond it. Self-
interest behind the veil of ignorance is not a strategy of self-
interest at all, because the parties in the original position have
foresworn any of the knowledge that would enable them to advance
the interests distinctive to themselves. In the original position,
subjects do not know who they are or what they want except as
specified by the conditions of the veil of ignorance. What Rawls
has attempted to capture by his device of the social contract,
the veil of ignorance and the postulate of rational choice is a
method of impartial deliberation on the question of everyone’s
best advantage. Let us see how this deliberation works out.

The principles of justice

In order to see how the argument works, let us first state the prin-
ciples, then outline the argument for them. First, let us state the
general conception of justice:

All social primary goods — liberty and opportunity, income and
wealth, and the bases of self-respect — are to be distributed
equally unless an unequal distribution of any or all of these
goods is to the advantage of the least favored.
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The famous two principles of justice are deemed to be a special
case of this:

First Principle. Each person is to have an equal right to the
most extensive total system of equal basic liberties compatible
with a similar system of liberty for all.

Second Principle. Social and economic inequalities are to be
arranged so that they are both:

(a) to the greatest benefit of the least advantaged, consistent
with the just savings principle, and

(b) attached to offices and positions open to all under
conditions of fair equality of opportunity.*

Before we proceed, a few clarificatory notes are in order. The
First Principle, the equal liberty principle, has lexical priority in
the special conception. This forbids trade-offs which sacrifice
equal liberty to some gain in respect of the other primary goods.
The second element of the Second Principle, equality of opportun-
ity, likewise has lexical priority over the first element, the differ-
ence principle. The special conception of justice, with its division
of two principles and the associated priority rules, comes into play
when a certain level of prosperity has been reached. Sacrifices of
liberty to promote wealth are only justified when the wealth cre-
ation is necessary in order to raise a society to an economic level
where liberty can be enjoyed.®® In Political Liberalism, this stand-
ard is sketchily described in terms of citizens’ needs being satisfied
— needs expressing requirements which have to be met if citizens
are to ‘maintain their role and status, or achieve their essential
aims’®. We shall concentrate on the special conception, being
convinced that liberty, rather than being an exotic and corrupting
Western implantation that a disciplined emergent society can ill
afford, is a precondition of the creation of sufficient wealth to
meet citizens’ most basic needs. Further, we shall concentrate
in what follows on the Second Principle, barely mentioning the
liberty principle and its priority.®

First though, to capture a central feature of Rawls’s reasoning,
let us look at the argument for the general conception and, a forti-
ori, for the difference principle. This proposes an equal division of
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the primary goods unless an unequal distribution is to the advan-
tage of the least well off. Why should anyone placed behind the veil
of ignorance in the original position choose first, equality, next, if
it represents an improvement, inequality? Remember, behind the
veil of ignorance, contractors do not know their position in society
etc. In these circumstances, Rawls believes, contractors would
adopt a safety-first outlook. They would inspect an array of alter-
native distributions and select those principles which guarantee
the best worst outcome. They would adopt a maximin strategy.

Suppose there are just two classes of people, A and B, and sup-
pose candidate distributions are as follows, the numbers recording
units of primary goods:

A B
@ 50 50
2) 30 150

Rawls thinks his contractors would select outcome (1). Departures
from equality, above and below the level of 50 units, register the
possibility of gains or losses. If the worst outcomes are ranked in
order of which is best, the strategy of maximin requires the choice
of (1), 50 units being better than 30. Contrast (1) however with a
third possibility

3) 55 65

Since more primary goods are better than less, Rawls believes
contractors who are seeking to advance their holdings will select
(3) in comparison to either (1) or, since (2) has already been judged
inferior to (1), a fortiori, (2). Technically, outcome (3) is ‘weakly
Pareto superior’ to (1). Everyone is better off so it is a change for
the better. Whether they turn out to be in the better-off class or the
worst-off class, they will register an improvement over the
distribution in (1). The difference principle, reflecting maximin
reasoning, ranks (3) higher than (1) and (1) higher than (2).

Under conditions of uncertainty, it is controversial which prin-
ciple of practical reasoning one should adopt in order to rank
alternatives. There are plenty of cases which suggest that max-
imin, going for the best worst alternative, is counterintuitive. Do
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we climb the mountain or do we stay at home and go out in the
afternoon to see a film. Climbing the mountain, one of us may slip
and be killed. We may be killed walking to the cinema, but there’s
less chance of it. Climbing is not very dangerous, but it’s danger-
ous enough for us always to prefer an alternative way of spending
our free time, so long as we reason in maximin fashion. Were we
maximiners we would never venture onto a steep slope. There is
always something safer we could be doing.

What is the alternative to maximin? It is time to bring the rea-
soning in favour of (2) out of the woodwork. As (2) suggests, it is
maximum average utility. Between classes A and B, supposing
members of these classes are equal in numbers, one might suppose
that some people, those who like a gamble, would compute average
expected utility at 90 units — and go for it. They may find them-
selves in the class who receive 30 units, and worse off than they
would be under maximin, but they may be better off than they
would be under either equality or the difference principle. If we do
the sums we find that average utility under (2) will amount to 90
units (30 plus 150 = 180; the sum divided by 2, = 90 units of util-
ity). Computing in the same fashion, the average utility of (1) is 50;
the average utility of (3) is 60 units of the primary goods. Since the
utility of (2) is greater than the utility of either (1) or (3) why not
go for it? The objection to Rawls can be phrased more strongly as:
what reasons are there for not taking the approach of average
utility, gambling on the chance of being one of the better off, gain-
ing 150 units, and risking the prospect of losing — receiving 30
rather than 50 under equality or 55 under the difference principle?

Rawls’s answer is that we wouldn’t dare.®® We only have one life
to lead and the basic structure of the society in which we live is
crucial to our well-being, and just as importantly, to that of our
children. We would be wrong to risk the possibility of receiving 30
units when we can guarantee the receipt of 50 units or better. The
utilitarian, as ever, has a cogent reply. In the comparison of (1) and
(2), if (2) is represented as an outcome that the proponent of max-
imum average utilitarianism would endorse, either like is not being
compared with like or the situation is underdescribed. It looks as
though like is not being compared with like since the utilitarian
will be concerned to envisage outcomes primarily in terms of the
distribution of utilities, rather than primary goods. As we saw in
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Chapter 2, the utilitarian has reason to believe that the sorts of
allocation that maximize utility will be those that tend towards
equality. With departures from equality, the gainers gain less than
is lost by the losers, so average utility is diminished. If this is right,
the utilitarian can properly ask for more details of how the
unequal distribution of primary goods is supposed to maximize
utility. If it is claimed that the facts of the matter are contingent,
that things might work out this way, the utilitarian can agree, but
insist that, as a matter of fact, they don’t so work out — and Rawls’s
contractors, well aware of the laws of the social world, will be
aware that they don’t.

Let us put this issue to one side and concentrate on the question
of whether we should select (1) the condition of equality, or go for
(3) a situation of inequality in which everyone is better off. The
answer looks obvious. How could it be rational to be the dog in the
manger, refusing to move to a better position on the grounds that
others are doing better still? Rawls insists that it couldn’t. Envy is
irrational. This might be so, but if inequality is known to be a
general cause of envy, human nature being what it is, isn’t this a
reason not to move towards inequality?® One might point to the
debilitating effects of social hierarchy and a stratified society, as
we have had occasion to mention, but Rawls has a good reply at
this point. As the second element of the second principle
emphasizes, he insists that there be fair equality of opportunity,
that everyone has the possibility of moving into the positions
which offer the prospect of the highest income and wealth. We
should also notice a corollary. The most mysterious of the primary
goods, which is also mentioned as the most important, is self-
respect or self-esteem, since without self-respect, ‘all desire and
activity becomes empty and vain and we sink into apathy and cyni-
cism. Therefore the parties in the original position would wish to
avoid at almost any cost the social conditions that undermine self-
respect’.®

It is hard to place this primary good into the framework of the
two principles; Rawls seems to think that it is served by the liberty
principle as this is worked up into constitutional arrangements
that guarantee equal political status. We could add that it should
disallow inequalities of income and wealth of such a type and
from such sources as corrupt the sense of the worst off that,
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notwithstanding their lesser holdings are greater than they would
possess under equality, they are treated as, or come to see them-
selves as, being of lesser moral or social standing than others.
Hegel noticed that the condition of the unemployed can be utterly
demeaning. We have learned that this lack of self-respect may per-
sist even though the unemployed are in receipt of a minimum
social income. If such lesser standing is a consequence of a spe-
cific aetiology of inequality, it should be factored into the index of
primary goods which defines the condition of the worst off. They
may well judge that despite their greater holdings of income and
wealth, they are overall worse off than they would be under condi-
tions of equality of income and wealth. Clearly everything depends
upon the wider social ramifications of such differences.

Now we can return to our original question. If basic needs are
met, and if as we have just insisted, inequalities of wealth and
income are not magnified into the sort of social differences that
inhibit equality of opportunity and undermine self-respect, should
we not accept the inequalities that are licensed by the difference
principle? I think we should.

Before we leave the discussion of Rawls and the topic of social
justice, there are a few issues to be tidied up. At the heart of
Rawls’s conception of a just society is a conception of how we
should think about the problem of distribution. We begin with a
Humean conception of ‘a society as a co-operative venture for
mutual advantage’, developed as a response to the circumstances
of justice which demand that conflicts of interest be resolved. I
take it that this leads us to endorse, as a first step, a system of
property rules that govern entitlements, enabling us to judge who
owns what. We noticed when discussing Nozick’s account that
some system of adjudicating property claims is necessary
(although we noticed, too, the absence of any specification of what
the appropriate rules might be). I assume that in any stable society
a conservative principle applies which supposes that the rules in
place can be vindicated on grounds of their utility. (I don’t suppose
that either Nozick or Rawls would accept this judgement, but let
us proceed. Both of them, I take it, suppose that we reflect upon
the problem of justice against a background of rules having de
facto authority in the jurisdictions which they examine.)

It is only against some such background — of established rules
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and (moderately) successful practice — that we can identify society
as a co-operative venture for mutual advantage. How else? We now
have a fresh problem which Hume did not have to consider because
he thought the problem of justice was settled. Granted that the
institutions in place, with their constituent rules, secure mutual
advantage or general utility, are they just? This question has point
only if we accept that there is a standpoint for asking questions of
justice which departs from the standard of utility. Rawls insists
that there must be. There is the question: Is the distribution of
benefits and burdens fair ? His answer is that it may be, but if it is,
this is a coincidence, a matter of contingency, because the fairness
of the system is to be adjudicated by principles other than utility.

Fairness requires that we review the benefits of social co-
operation from the perspective of each of those who are affected by
the scheme in place. Perhaps, as Thomas Scanlon, one of Rawls’s
most constructive critics has insisted, we can ask this question
directly: Can the rules governing the allocation of benefits and
burdens be reasonably rejected by any of those subject to the dis-
tributive scheme which is purportively required by principles of
justice?” If anyone could reasonably reject such a scheme, its
requirements would not meet the standards of universalizability
proposed by Kant and accepted by Rawls.®® Although this is a good
question to ask, given Rawls’s general endorsement of Scanlon’s
variety 